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CA.SES 


ABQUSD  AND  BSTKRMINED  IK  THS 


Supreme  Court  of  Ohio, 

IN  BANK, 
AT  DECEMBER  TERM,  1840. 


fbxskkt: 
Hon.  EBENEZER  LANE,  Chief  Justice. 
Hon.  REUBEN  WOOD,  ^ 

Hon.  peter  HITCHCOCK,      >  Jubtioes. 
Hon.  FREDERICK  GRIMKeJ 


The  Lessee  ov  Theobors  Miles  v.  Jonathan  Fishee,  Nehehiah 
Allen,  and  Paul  P.  Condit. 

"Where  an  estate  is  devised  to  certain  trustees  and  their  successors,  the  limita- 
tion  over  to  the  successors  is  void. 

In  a  limitation^  by  will,  to  A.,  B.,  and  0.,  and  to  the  survivors,  to  hold  as  Joint 
tenants,  and  not  as  tenants  in  common  upon  trusts,  the  grantees  take  at 
law  an  estate  for  life,  with  a  remainder  for  life  during  the  life  of  the  sur* 
vivors  and  survivor,  leaving  the  remainder  in  fee  to  descend  to  the  heir. 
During  the  life  of  such  trustee^  or  the  survivors  or  survivor^  the  heir  can 
not  maintain  ejectment. 

The  estate  of  Joint  tenancy  does  not  exist  in  Ohio. 

This  is  an  action  of  ejectment  on  an  agreed  state  of  facts,  from 
the  county  of  Cuyahoga. 
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2,  3  SUPREME  COUllT  OP  OHIO. 

Miles  V,  Fisher* 

The  plaintiff  claims  ae  one  of  the  heirs  at  law  of  Daniel  Miles. 

The  defendants  set  up  title  in  themselves  under  the  will  of 
Daniel  liiles. 

In  1825,  the  testator  devised  his  estate,  real  and  personal,  to 
2]  three  of  his  friends,  and  to  the  survivors  or  survivor,  as  *joint 
tenants,  and  not  as  tenants  in  common,  in  trust,  and  for  the  fol- 
lowing uses: 

I.  To  pay  debts. 

II.  To  pay  certain  pecuniary  legacies  to  his  mother,  brothers, 
and  sisters. 

III.  To  pay  an  annuity  of  five  dollars  to  the  library  society  of 
Newburg. 

lY.  To  stand  seized. of  certain  in-lot  for  a  sohooUhonse. 

Y.  To  pay  the  net  income  of  all  the  remainder  of  his  estate, 
for  one  hundred  years,  after  1825,  to  the  education  of  ten  personSi 
who  should  be : 

1.  Of  his  name. 

2.  Nearest  of  kin. 

3.  For  whom  application  shall  be  made  by  resid^ts  of  Ohio. 
YI.  Afler  the  year  1925,  the  net  income  is  to  be  applied : 

*  1.  One- half  to  the  church  of  the  most  numerous  denomina- 
tion in  Newburg,  who  believe  in  future  rewards  and  punish- 
ments. 

2.  One-half  to  the  common  schools  of  Newburg. 

The  judges  of  the  common  pleas  of  Cuyahoga  are  appointed 
visitors,  and  umpires  to  decide  all  questions  arising  as  to  the  ob« 
jects  of  the  testator's  bounty. 

To  provide  a  succession  of  trustees,  he  directs  that  when  any 
of  them  die,  or  remove  from  Cuyahoga  county,  the  judges  of  the 
common  pleas  shall  appoint  a  new  trustee  or  trustees,  to  whom 
the  estate  shall  be  transmitted  by  some  valid  conveyance,  to  be 
held  on  the  same  trusts. 

Three  questions  are  raised : 

1.  Whether  the  succession  of  trustees,  in  the  manner  prescribed 
by  the  will,  is  not  an  effort  to  create  a  perpetuity,  in  a  manner 
not  warranted  by  law. 

^]    2.  Whether,  the  objects  of  the  testator's  bounty  being  *mem- 
bers  of  his  own  family,  the  devise  is  not  a  mere  gift  of  a  private 
^nature,  and  not  a  charity,  in  the  eye  of  the  law. 
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3.  Whether,  if  it  be  a  charitable  bequest,  it  is  not  so  indefinite 
in  its  terms  and  limitations,  that  it  can  not  be  executed,  and  la 
therefore  void. 

These  points  were  fiilly  argued  by  Wade,  Welles,  and  Hamline,' 
for  the  plaintiff,  and  by  Payne  and  Wilson,  for  the  defendants ; 
but  as  the  opinion  of  the  court  rests  on  other  grounds,  the  discus- 
sion of  counsel  is  omitted. 

Laks,  C.  J.  Much  industry  and  learning  have  been  devoted  to 
the  investigation  of  the  various  questions  arising  in  this  case,  and 
the  time  probably  will  come,  which  will  render  their  examination 
necessary.  But  in  an  action  of  ejectment,  regarding  legal  titles 
only,  it  will  not  be  required  to  enter  upon  this  widely  extended 
field.  For  the  charity  may  subsist,  and  cling  to  the  land,  whether 
the  legal  title  be  held  by  the  trustees  or  the  heir ;  or  the  charity 
may  be  void  and  unsustainable,  and  the  beneficial  trust  inure  to 
the  heir,  while  the  trustees  retain  a  good  estate  at  law.  The 
questions  therefore  raised  in  argument  lie  behind  that  which  is 
presented  in  the  case.  We  are  now  only  called  to  consider  if  the 
freehold  passed  by  the  will,  leaving  all  questions  relating  to  the 
trusts  to  be  decided  in  the  only  proper  tribunal. 

If  an  estate  be  conveyed  to  a  grantee,  capable  of  taking,  upon 
trusts,  the  question  of  the  validity  of  the  trusts  will  not  be  enter- 
tained in  a  court  of  law.  The  land  passes.  If  the  trusts  can  be 
supported,  they  will  be  enforced  in  chancery,  at  the  suit  of  the 
cestui  que  trust;  if  the  trusts  are  void,  they  may  be  declared  void 
by  the  same  court,  and  the  beneficial  use  of  the  estate  reclaimed 
by  the  heir. 

In  this  case  the  land  was  devised  to  Fisher,  Shaw,  and  Allen— 
a  lawful  conveyance,  with  lawful  parties  and  apt  words.  It  trans- 
mitted a  title  of  some  nature,  upon  trusts. 

The  extent  of  the  estate  thus  created  is  next  to  be  considered. 
The  testator  did  not  intend  to  give  the  trustees  an  ^estate  in  [4 
fee,  and  the  statute  of  1834  does  not  operate.  32  Ohio  L.  41. 
He  gives  the  land  to  them  and  their  successors.  This  limitation 
over  to  their  successors  is  void;  for  the  law  does  not  permit  the 
transmission  of  an  estate  to  successors,  except  in  a  grant  to  a  cor- 
poration. The  estate  in  the  trustees  is  for  life  only,  and  there  is 
no  provision   for  the   continuance  of  the  title  at  law  beyond 
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them;  after  their  death,  it  descended  to  his  heirs,  charged  or  not 
charged  with  the  trust,  as  may  be  hereafter  determined. 

Two  of  the  trustees  are  living  and  one  is  deceased.  The  two 
hold  two-thirds  of  the  estate,  by  virtue  of  the  plain  words  of  the 
will,  and  it  remains  to  be  considered,  whether  the  heir  may,  in 
this  suit,  recover  the  estate  held  by  the  deceased  trustee. 

The  testator's  words  are  to  "Fisher,  Allen,  and  Shaw,"  to  the 
survivors  or  survivor,  to  hold  as  joint  tenants,  and  not  as  "ten- 
ants in  common."  It  is  urged  that  where  an  estate  is  limited  in 
joint  tenancy,  by  express  words,  the  common  law  incident  of 
survivorship  attaches,  and  that  in  this  case,  on  the  death  of  Shaw, 
his  share  is  held  by  his  co-tenants,  as  long  as  they  hold  their 
own.  But  it  has  long  since  been  adjudicated  that  the  estate  of 
joint  tenancy,  as  distinguished  from  a  tenancy  in  common,  has 
no  existence  in  Ohio.  2  Ohio,  306.  Consequently  this  doctrine 
of  survivorship  can  not  be  used  to  protect  this  part  of  the  title. 

Tet  the  testator  intended  to  give  the  land  to  the  survivor  of  the 
trustees,  and  every  conveyance  should  be  construed  to  carry  the 
intention  of  the  maker  into  effect,  if  made  consonant  with  the 
principles  and  forms  of  law.  Laying  out  of  view  the  doctrine  of 
survivorship,  resulting  from  joint  tenancy,  an  incident  of  the 
estate  depending  upon  the  law,  and  not  on  the  act  of  the  party, 
we  find  the  testator,  by  express  words,  limiting  the  estate  to  the 
three  trustees  and  the  survivor.  The  estate  well  passes,  by  these 
words,  to  the  survivor,  for  life.  The  remainder  in  fee  is  not  dis- 
6}  posed  of.  The  ^freehold  is  given  to  each  trustee  for  life,  and 
the  remainder  of  the  estate  for  life  is  given  to  the  other  trustees, 
and  the  remainder  in  fee  descends  to  the  heir.  Such  is  the  legal 
effect  of  the  donation ;  and  during  the  lives  of  the  original  trustees, 
or  that  of  the  survivor,  the  heir  is  precluded  from  recovering  the 
possession  of  the  estate,  by  virtue  of  his  legal  title. 

Without  any  reference,  therefore,  to  the  trusts  which  attend  the 
estate,  the  defendants  are  entitled  to  judgment. 

Judgment  for  the  defendants. 
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Joseph  Harris  v.  Samuel  Clark  and  Sidnbt  S.  Clark. 

An  action  can  be  sustained  on  the  common  counts,  by  the  holder,  against  a  re- 
mote indorser  of  a  promissory  note. 

In  such  case,  it  is  necessary  to  prove  a  demand  of  the  maker  and  notice  to  the 

indorsers. 
A  demand  upon  one  of  three  Joint  and  several  promisors  is  sufficient  to 

charge  an  indorser. 

This  is  an  action  of  a89nmp8it  from  the  connty  of  Hamilton. 

It  is  a  suit  by  the  holder  against  an  indorser  of  a  promissory 
note,  and  is  sabmitted  to  the  court,  both  as  to  matters  of  law  and 
of  fact. 

The  declaration  contains  a  special  count,  and  the  several  counts 
for  money  paid,  money  lent,  money  had  and  received,  etc. 

The  first  count  in  the  declaration  being  defective,  the  plaintiff 
offered  in  evidence,  under  the  common  counts,  a  joint  and  several 
promissory  note,  bearing  date  January  9,  1838,  signed  by  Daniel 
B.  Basset,  Luke  Kendall,  and  J.  Basset,  made  payable  one  year 
after  date  to  one  Nathan  Sharp  or  order,  indorsed  by  Sharp  to 
the  defendants,  subsequently  indorsed  by  the  defendants  to  Sharp, 
and  by  Sharp  to  the  plaintiff,  accompanied  ^ith  proof  that  on  the 
day  the  note  fell  due,  demand  of  payment  was  made  of  J.  T. 
Basset,  ^ne  of  the  makers,  and  that  payment  was  refused,  of  [6 
which  fact  the  defendants  were  duly  notified.  This  evidence  was 
objected  to  by  the  defendants,  but  received  by  the  court,  sub- 
ject to  such  exceptions  as  might  be  made. 

Wright  &  Walker,  for  the  plaintiff,  insisted,  that  the  evi« 
dence  offered  was  sufficient  to  entitle  the  plaintiff  to  recover;  that 
a  promissory  note  is  evidence  of  money  had  and  received  by  the 
maker,  and  when  indorsed  is  equally  good  evidence  of  money 
paid  to  the  indorser.  They  admitted  that  by  the  rules  of  law  es- 
tablished in  the  English  courts,  the  holder  of  a  note  or  bill  could 
not  recover  on  the  common  counts,  against  a  remote  indorser,  for 
want  of  privity  of  contract,  but  insisted  that  it  had  been  other- 
wise decided  in  the  United  States.  Assimilating  a  joint  and  sev- 
eral note  to  a  partnership  transaction,  they  insisted  that  a  demand 
upon  one  of  the  makers  was  sufficient  to  fix  the  liability  of  an  in- 
dorser.   They  cited  Grant  v,  Vaughan,  3  Burr.  1516 ;  Salk.  283 ; 
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Wayman  v.  Bend,  1  Camp.  175 ;  Bayley,  390,  391 ;  Olcott  v.  Rath- 
bone,  5  Wend.  490;  Ellsworth  r.  Brewer,  11  Pick.  316;  State 
Bank  v.  Hard,  12  Mass.  172;  Page  v.  Bank  of  Alexandria,  7 
Wheat.  35. 

Stobeb,  for  the  defendants,  insisted,- that  an  action  for  money 
had  and  received,  etc.,  could  not  be  sustained  by  the  holder  of  a 
promissory  note  against  an  indorser,  especially  against  a  remote 
indorser,  because  an  indorser  is  only  Jiable  in  consequence  of  due 
diligence  used  by  the  holder  to  recover  the  money  of  the  maker. 
Demand  and  notice  must  be  shown  in  order  to  fix  the  liability  of 
an  Indorser,  and  these  facts  not  being  stated  in  the  common  counts, 
can  not  be  proved  on  the  trial,  upon  the  principle  that  all  the 
facts  necessary  to  fix  the  liability  of  a  defendant  must  be  atated  in 
the  declaration,  and  if  not  stated  can  not  be  proved.  He  further 
insisted  that  the  demand  proven  was  not  sufficient  to  charge  an 
indorser,  having  been  made  upon  only  one  of  the  makers  of  the 
note.  He  cited  1  Chit.  162;  Bank  of  United  States  v.  Smith,  11 
Wheat  174;  Whitcomb  v.  Whiting,  Doug.  629. 

7]  ^Hitchcock,  J.  No  question  is  made,  in  the  present  case,  as  to 
the  execution  and  indorsement  of  the  note  which  was  given  in 
evidence,  but  several  exceptions  are  taken  to  the  competency  and 
sufficiency  of  the  proof  introduced  by  the  plaintiff. 

The  first  question  raised  for  the  consideration  of  the  court  is, 
whether  an  action  for  money  had  and  received,  money  lent,  etc., 
can  be  sustained  by  the  holder  of  a  promissory  note  against  an 
indorser  of  the  same  note.  That  such  bill,  note,  acceptance,  or  in- 
dorsement, as  between  th«  immediate  parties,  is  prima  facie  evi- 
dence of  money  lent,  money  had  and  received,  etc.,  seems  to  be 
well  settled.  But  it  is  believed  that,  according  to  the  English  au- 
thorities, there  must  be  privity  of  contract,  in  facty  between  the 
parties,  in  order  to  recover  under  the  money  counts.  This  prin- 
ciple is  not  controverted  by  defendants'  counsel,  but  it  is  claimed 
that  there  is  not,  in  the  present  case,  the  necessary  privity  of  con- 
tract, there  being  an  intermediate  indorser  between  the  defend- 
ants and  the  plaintiff.  The  principle,  however,  that  as  between 
the  parties  to  a  note  or  bill,  an  action  for  money  had  and  received 
can  be  maintained,  is  extended  much  further  in  the  American  than 
in  the  English  courts.  In  the  case  of  Oloott  t;.  Bathbone,  5  Wend. 
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490,  the  Saprenae  Coart  of  New  York  say,  ^'  the  holder  of  a  note 
payable  to  bearer,  or  of  a  note  payable  to  order,  and  indorsed  by 
the  payee  to  him  or  in  blank,  may  soatain  a  count  for  money  had 
and  received,  by  proof  of  Bocb  note;  bat  if  the  plaintiff  can  not 
recover  on  the  note  as  bearer  or  holder,  for  want  of  title  or  au- 
thority to  sue  in  his  own  name,  he  can  not  recover  on  the  common 
counts."  In  the  case  of  Ellsworth  v.  Brewer,  11  Pick.  316,  it  is 
decided  by  the  Supreme  Court  of  Massachusetts,  that  **  to  main- 
tain assumpsit  there  must  be  a  privity  between  the  parties,  but  it 
may  be  a  privity  in  fact  or  in  law,  as  between  each  party  to  a 
bill  of  exchange  or  negotiable  promissory  note,  there  is  a  suffioient 
privity  in  law  ;  and  as  such  negotiable  contract  is  presumed  to  be 
a  cash  transaction,  and  as  a  money  consideration  is  presumed  to 
pass  at  the  making  and  at  each  subsequent  indorsement  of  the  in- 
strument, each  party  liable  to  pay  is  held  ^responsible  as  for  so  [8 
much  money  had  and  received,  to  the  use  of  the  party  who  is  for 
the  time  the  holder  and  entitled  to  recover ;"  and  it  was  furtber 
decided,  ''  that  assumpsit  for  money  had  and  received  may  be 
maintained  by  the  indorser  of  a  promissory  note  against  any 
previous  party  to  the  note."  These  authorities,  without  searching 
further,  seem  to  settle  the  point,  that  in  the  case  under  considera- 
tion the  note  and  indorsement  are  properly  receivable  in  evidence 
under  the  common  counts  in  the  plaintiff's  declaration. 

It  is  next  objected,  by  defendants'  counsel,  that  demand  and 
notice  can  not  be  given  in  evidence  under  the  common  counts,  and 
without  proof  of  demaod  and  notice,  an  indorsee  of  a  promissory 
note  can  not  recover  against  an  indorser.  This  objection,  if  it 
proves  anything,  proves  too  much.  The  cases  already  cited,  and 
the  well-settled  rules  of  law,  sustain  the  principle,  that  the  holder 
of  such  note  may  maintain  an  action  for  money  had  and  received 
against  a  preceding  party  to  the  note,  and  the  note  itself  is  evi- 
dence to  sustain  the  count.  It  will  follow,  then,  that  proof  of  de- 
mand and  notice  may  be  given  in  evidence,  or  that  the  holder  will 
recover  without  such  proof.  This  can  not  be,  because  an  indorser 
is  only  liable  where  due  diligence  has  been  used  to  collect  of  the 
maker.  We  admit  the  rule  as  laid  down  in  11  Wheat.  174,  where 
it  is  said  to  be  ^'a  genetal  rule  in  pleading,  that  where  any  fact 
is  necessary  to  be  proved  on  the  trial  in  order  to  sustain  the 
plaintiff's  right  of  recovery,  the  declaration  most  contain  an  aver- 
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meot  ralwUuiUAllj  of  tnch  Ikct  in  order  to  let  io  the  proof."  If, 
bowerer,  the  omo  dow  before  the  court  is  within  that  role,  it  most 
be  «n  exception  to  it;  or,  in  other  worde,  if  that  mle  would  re- 
quire, in  an  action  by  tbe  holder  of  a  promissorj  note  against  the 
prerioos  iodorser,  that  no  proof  coald  be  given  of  a  demand  and 
notice,  nnlees  alleged  in  the  declaration,  then,  although  a  general, 
it  can  not  be  a  notversal  mle.  Bat  apply  the  mle  in  the  present 
case,  and  I  do  not  perceive  that  there  would  be  any  difficulty. 
*'  Any  fact  necessary  to  be  proven,  must  be  stated  in  the  declara- 
tion/' It  is  not  necessary  to  state  in  the  declaration  the  evidence 
9]  by  which  a  particular  *fact  must  be  proven,  but  sufficient 
iiicts  must  be  stated  to  show  a  right  of  recovery.  What  fact  is  it 
necessary  to  prove,  in  order  to  sustain  an  action  for  money  had 
and  received  7  Simply  that  the  defendant  had  received  money  to 
the  plaintiff's  use,  and  this  must  be  stated  in  the  declaration. 
But  how,  or  in  what  manner  the  proof  is  to  be  made,  is  a  different 
question.  Anything  which  goes  to  show  that  the  defendant  has 
received  money,  which,  in  equity  and  good  conscience,  he  ought 
to  pay  to  the  plaintiff,  will  be  sufficient  Take,  for  instance,  the 
case  where  money  has  been  paid  ,on  a  consideration  which  has 
failed,  or  where  it  has  been  paid  by  mistake;  it  is  necessary  to 
allege  the  particular  manner  in  which  it  was  paid,  in  order  to  let 
in  proof  of  the  mistake  or  failure  of  consideration  7  Such  has 
never  been  the  practice,  and  it  is  too  late  now  to  introduce  it.  In 
a  case  like  the  one  before  the  court,  the  introduction  of  the  note, 
with  the  indorBcmont,  shows  the  receipt  of  money  by  the  defend- 
ant. Whether,  in  equity  and  good  conscience,  he  is  bound  to  re- 
mind it,  depends  upon  another  fact,  which  must  be  proven  in 
order  to  make  out  the  plaintiff's  case,   r 

ThiB  mode  of  declaring,  in  a  case  like  the  present,  is  one  prob- 
ably which  ought  not  to  be  encouraged,  nor  can  a  plaintiff,  by 
adopting  it,  gain  any  advantage  that  he  would  not  have  by  de- 
claring specially.  By  adopting  it,  he  might,  by  possibility,  lose 
the  benefit  of  our  statute  dispensing  with  proof  in  certain  cases, 
if  not  the  penalty  accruing  upon  appeals  for  delay. 

Another,  and  the  only  remaining  objection  to  the  recovery  of 

the  plaintiff  in  this  case,  is,  that  demancf  was  made  of  only  one  of 

the  three  makers  of  the  note.    Upon  this  point  we  have  had  no 

little  difficulty  in  arriving  at  a  satisfactory  conclusion.    So  far  as 
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respects  adjadged  cases,  we  find  none  ezactlj*  similar.  Had  the 
three  makers  of  the  note  been  partners  in  business,  then  a  de- 
mand upon  one  would  have  been  sufficient.  It  would  have  been 
equivalent,  so  far  as  an  indorser  is  concerned,  to  a  demand  upon 
all.  An  acceptance  by  one  of  two  or  more  partners  will  bind  his 
copartners.  A  promise  or  an  admission  by  one  would  bind  all ; 
and,  when  necessary,  to  ^charge  them  as  indorsers,  a  notice  [10 
to  one  would  be  equivalent  to  a  notice  to  all. 

But  it  is  not  pretended  that  the  makers  of  this  note  were,  in 
fact,  copartners;  they  were  merely  joint  and  several  promisors. 
In  this  character,  it  is  true,  as  in  case  of  partners,  the  property  of 
each,  and  the  property  of  all,  could  be  subjected,  if  necessary,  to 
the  payment  of  the  debt. 

If  we  were  to  hold  that  a  demand  must  be  made  upon  all  the 
makers,  in  order  to  charge  the  indorser,  such  decision  would  oper- 
ate to  discharge  many,  if  not  all,  indorsers  of  notes  of  a  character 
similar  to  the  one  now  under  consideration.  It  will  be  seen  that 
the  note  is  not  payable  at  any  particular  place ;  if  it  were,  a  de- 
mand at  the  place  would  be  sufficient.  But  as  it  is,  a  personal  de- 
mand was  necessary,  Now,  suppose  the  makers  resided  in  differ- 
ent states,  or  in  different  and  distant  parts  of  the  same  state,  how 
could  demand  be  made  of  all,  so  as  to  charge  an  indorser.  It 
must  be  made  on  the  day  the  note  falls  due,  or,  where  days  of 
grace  are  allowed,  upon  the  last  day  of  grace.  Will  it  be  said  that 
demand  can  be  made  at  different  and  distant  places  on  the  same 
day  through  the  agency  of  letters  of  attorney  ?  I  believe  such  a 
practice  has  not  been  heard  of,  at  least  we  have  found  nothing  like 
it  in  the  books. 

But  it  is  said  that  an  indorser  is  to  be  considered  in  the  light 
of  security ;  that  his  undertaking  to  pay  is  only  in  the  event  of  a 
failure  of  the  makers ;  and  that  although  one  of  the  makers  may 
refuse,  still  another,  if  requested,  might  pay.  There  is  force  in 
this  reasoning.  When,  however,  it  is  considered  that  an  indorser 
is  immediately  notified  of  the  fact  of  non-payment,  and  that  the 
object  of  this  notice  is,  that  he  may  procure  an  indemnity  from 
those  whose  note  he  has  indorsed,  it  is  not  perceived  that  he  is  in 
any  great  danger  of  loBS,«]n  consequence  of  a  failure  to  make  de- 
mand of  all  the  makers.  He  can  at  once  procure  his  indemnity, 
if  it  can  be  had,  or  he  may  himself  pay  off  the  note,  and  immedi- 
ately proceed  against  the  makers. 
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11]  *Upon  the  whole,  although  we  feel  that  there  are  apparent 
<3ifficultie8  in  the  way,  we  see  no  substantial  objection  to  consider- 
ing the  makers  of  a  joint  and  several  promissory  note  in  the  light 
of  partners  in  that  particular  transaction.  True,  they  may  be 
sued  separately,  or,  like  partners,  they  may  be  sued  jointly ;  and  as 
the  joint  and  separate  property  of  partners  is  liable  for  partner- 
ship debts,  so  the  property  of  all  and  each  of  the  makers  of  such 
a  note  may  be  subjected  to  its  satisfaction.  We  hold,  therefore, 
that  a  demand  of  one  of  the  makers,  in  the  case  before  us,  was 
sufficient,  and  that  the  plaintiff  is  entitled  to  judgment. 
Judgment  for  the  plaintiff.f 


Thb  Lesssi!  oi*  Jaxxs  Uoobb  and  OTHiBS  p,  Abmstbono  and 

Chandlbb. 

A  difabllity,  which,  under  the  act  of  limitation,  eayee  the  estate  of  one. of  sev- 
eral heirs,  is  no  protection  to  the  co-heirs. 
One  whose  estate  is  thus  saved  can  not  recover  it  in  a  Joint  demise  with 
others  whose  rights  are  barred. 

This  is  an  action  of  ejectment,  on  an  agreed  case,  from  the 
county  of  Ross. 

The  declaration  is  upon  a  joint  demise  from  the  heirs  of  Forgua 
Moore. 

12]    *0n  the  trial,  the  legal  title  was  shown  to  be  in  the  lessors  of 
the  plaintiff. 

t  In  an  action  by  the  indorsee  against  the  maker,  a  promissory  note  can 
not  be  given  in  evidence  under  a  count  for  money  lent;  but  it  may  be  given 
in  evidence  under  a  count  for  money  had  and  received.  Rockefeller  v.  Bobison, 
17  Wend.  206. 

In  Pownal  v.  Ferrand,  6  Barn.  &  Cress.  439,  13  Eng.  Com.  Law,  230,  the 
indorser  of  a  bill  being  sued  by  the  holder,  and  having  paid  his  part  of  the 
money,  was  permitted  to  recover  the  same  amount  from  the  acceptor,  in  an 
action  for  money  paid  to  bis  use. 

In  Pennsylvania,  a  note  is  admissible,  under  the  common  counts,  only  as 
between  the  payee  and  maker,  or  an  indorsee  and  his  immediate  indorser. 
Kennedy  v.  Carpenter,  2  Whart,  344. 
10 
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The  defendants  then  proved  an  adverse  possession  in  themselves 
of  more  than  twenty -one  years. 

The  plaintiff  th^  showed  that  Mrs.  Fleming,  one  of  his  les- 
sors, had  been  a  feme  covert  ever  since  the  adverse  possession  com- 
menced. 

Thus  two  questions  are  made : 

L  Whether  the  disability  of  Mrs.  Fleming  protects  her  co-heirs 
against  the  bar  of  the  statute. 

n.  If  not,  wbetber  she  can  recover  her  share  of  the  estate  upon 
the  joint  demise. 

H.  H.  HuNTBB  (H.  Stanbebt  was  with  him),  for  the  plaintiff: 

At  common  law,  tenants  in  common  could  not  make  a  joint  de- 
mise.    Tiiiinghast's  Adams  on  Ejectment,  210.    But  this  rule  is 
changed  by  our  statute  (3  Chase's  Laws,  1681),  and  a  plaintiff  here 
has  the  same  right  to  recover  on  a  joint,  as  on  several  demises. , 
Doe  V.  Fleming,  2  Ohio,  301. 

At  common  law,  on  a  joint  demise,  the  title  mast  be  joint,  or 
the  plaintiff  can  not  recover.  Taylor  t;.  Taylor,  3  Marsh.  (Ky.) 
19 ;  4  Moore,  365;  7  Moore,  230.  And  in  Langdon  v.  Rowlston,  2 
Taunt.  446,  it  was  held,  that  the  entry  of  one  tenant  in  common 
not  barred  by  the  statute  on  account  of  disability,  would  not  save 
the  bar  as  to  the  other  tenant  in  common  who  was  not  under  any 
disability. 

But  our  statute  expressly  authorizes  a  joint  demise,  and  unless 
the  disability  of  one  saves  all,  his  right  who  is  under  disability  is 
lost,  by  the  operation  of  the  rule,  that  a  joint  demise  demands  a 
joint  title. 

In  all  other  actions  the  disability  of  one  operates  for  the  benefit 
of  all,  and  there  seems  to  be  no  good  reason  to  except  the  action 
of  ejectment.  This  court  has  held,  on  the  circuit,  *tbat  the  [13 
disability  of  one  tenant  in  common  will  enable  all  to  join  in  an 
application  to  redeem  lands  sold  for  taxes.  The  tbrm  of  the  rem- 
edy can  not  affect  the  principle. 

A.  G.  Thu&man,  for  the  defendants : 

The  language  used  in  the  act  of  limitations  is  too  plain  to  ad- 
mit of  construction.  All  actions  are  to.be  barred  after  twenty-one 
years,  but  if  any  person  or  persons  labor  under  any  one  of  the 
disabilities  specified,  then  "such  person  or  persons"  may  sue,  etc. 
The  right  to  sue  after  twenty-one  years  is  saved  '/)  the  person 
under  disability,  and  is  barred  as  to  all  others. 
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This  is  not  like  the  case  of  Wilkins  v.  Phillips,  3  Ohio,  49. 
That  was  a  writ  of  error,  in  which  the  law  requires  all  to  join. 
This  alternative  was  there  presented  to  the  court  The  disability 
mast  save  all,  or  it  could  save  none.  All,  or  none,  must  sue  the 
writ  of  error.  The  right  to  sue  it  was  expressly  saved  to  the  in- 
fant by  the  statute,  and  that  right  could  only  be  enforced  by  join- 
ing his  co-plaintiffs  with  him  in  the  writ.  But  here  no  such 
necessity  ezista.  It  is  optional  with  a  plaintiff  in  ejectment  to 
count  either  on  a  joint  or  a  single  demise,  but  having  made  his 
election,  he  must  abide  the  consequences. 

The  question  is  settled  in  England,  and  in  the  United  States. 
The  rule  is,  that  a  disability,  which  saves  the  estate  of  one  of 
several  heirs,  affords  no  protection  to  his  co-heirs.  Roe  v.  Rowl- 
Bton,  2  Taunt.  441 ;  Boolittle  v,  Blakesley,  4  Day,  265 ;  Sandford  v. 
Button,  4  Day,  310;  Doe  v.  Barksdale,  2  Brock.  436;  Thomas  v. 
Machir,  4  Bibb,  412;  Johnson  v,  Harris,  5  Haywood,  113. 

The  plaintiff,  then,  having  counted  on  a  single  joint  demise,  and 
failing  to  show  h  joint  title,  can  recover  nothing. 

Gaimks,  J.  Does  the  disability  of  Mrs.  Fleming  prevent  the 
statute  from  running,  not  only  as  to  herself,  but  as  to  all  the  other 
lessors,  is  the  first  question.  And  whatever  doubt  may  once  have 
been  entertained  on  this  subject,  it  is  now  conclusively  settled, 
14]  both  in  Great  Britain  and  the  United  States,  *that  the  stat- 
ute is  saved  in  favor  only  of  the  person  laboring  under  the  al- 
leged disability.  This  is  the  rule  with  respect  both  to  coparceners 
and  tenants  in  common.  In  Jackson  v.  Perry,  4  D.  &  E.  516, 
where  the  question  was  whether  the  statute  would  run  against  all 
the  joint  plaintiffs,  if  any  of  them  were  free  from  disability,  Lord 
Kenyon  observed,  that  it  was  remarkable  it  was  the  first  time  the 
question  had  been  made  in  the  English  courts.  The  action  was 
by  partners,  and  it  was  held  that  inasmuch  as  the  suit,  to  be  sus- 
tained at  all,  must  necessarily  be  a  joint  one,  that  the  statute  run 
against  all  the  joint  plaintiffs,  although  some  of  them  were  free 
from  disability.  In  Marsteller  t;.  McGlean,  7  Granch,  156,  which 
was  an  action  by  joint  plaintiffs  for  the  recovery  of  mesne  profits, 
a  similar  decision  was  made.  It  was  held  that  where  once  the 
statute  runs  against  one  of  two  parties  entitled  to  a  joint  action,  it 
operates  as  a  bar  to  all.  Great  reliance,  however,  is  placed  upon 
the  form  of  the  pleading.  There  was  a  joint  replication  to  the 
12 
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Btatote  of  limitation,  aod  it  was  said  that  inasraach  as  it  was  bad 
in  part,  it  was  bad  in  the  whole.  These  were,  both  of  them,  cases 
in  which  the  interest  of  the  plaintiffs  was  joint.  Bat  that  is  not 
the  case  in  the  present  instance.  The  title  is  joint,  but  the  inter- 
est is  several  and  distinct.  Accordingly,  in  Langdon  v.  Rowlston, 
2  Taunt.  440,  which  was  an  action  of  ejectment  bronght  by  heirs, 
it  was  held  that  the  disability  of  one  of  them  operated  in  her 
favor,  althongh  it  did  not  prevent  the  running  of  the  statate  as  to 
the  other,  and  inasmuch  as  there  was  a  separate  demise  from  the 
one  who  was  protected  by  the  statute^  the  plaintiff  obtained  judg- 
ment for  one-half  of  the  land.  In  Doe  v.  Barksdale,  2  Brock.  436, 
this  case  was  recognized  as  one  of  great  authority,  and  the  same 
decision  was  made  upon  precisely  the  same  state  of  facts.  It  was 
an  ejectment  by  heirs.  The  declaration  contained  both  joint  and 
several  demises,  and  it  was  held  that  where  one  of  several  co-heirs, 
who  labors  under  no  disability,  fails  to  bring  his  action  within  the 
time  limited  by  law,  although  his  right  of  recovery  will  be  barred, 
it  will  not  affect  those  who  were  under  disability;  and  judgment 
was  accordingly  rendered  for  ^^  much  of  the  land  as  was  [15 
claimed  by  those  lessors  who  were  within  the  saving  clause  of  the 
statute. 

In  Sandford  v.  Button,  4  Day,  310,  which  was  also  an  ejectment 
by  heirs,  a  different  view  seems  to  have  been  taken  of  the  law 
from  what  was  entertained  in  the  two  former.  There  can  be  no 
question,  it  is  said,  that  it  is  the  rule  of  the  common  law  that,  on  a 
joint  suit,  the  disability  of  one  will  save  the  rights  of  all  the 
others.  Jackson  v.  Perry,  and  Marsteller  v.  McClean,  had  decided 
that  if  the  statute  had  barred  the  right  of  one,  it  would  bar  that  of 
all  the  others;  and  Langdon  v.  Rowlston,  and  Doe  v.  Barksdale,  had 
Bimply  decided  that  if  the  statute  had  operated  to  bar  one  or  more, 
it  would  not  pr^udice  the  rights  of  the  others.  But  Sandford  r. 
Button  goes  much  further,  and  decides  that  the  rights  of  none  are 
prejudiced.  This  proceeds  on  the  idea  that  the  action  at  common 
law  must  necessarily  be  joint.  But  as  the  interests  of  coparceners 
are  several,  although  their  title  is  joint,  it  is  plain  that  they  may 
sue  cither  on  joint  or  separate  demises.  In  Sandford  v.  Button,  it 
is  said,  the  practice  peculiar  to  the  State  of  Connecticut  has  varied 
the  rule  on  this  subject — has  authorized  separate  demises  to  be  laid 
where  coparceners  sue;  and  that,  therefore,  if  one  or  more  labor 
ander  disability,  there  is  no  reason  why,  in  that  state,  the  protec* 

13 


Digitized  by  VjOOQIC 


16  SUPREME  COURT  OP  OHIO. 

Moore  et  al.  v.  Armstrong  and  another. 

tion  should  be  extended  to  the  others.  The  rule  with  regard  to 
the  form  of  declariDg,  where  joint  tenants,  coparceners,  and  ten- 
ants in  common  sue,  is  sometimes  thus  expressed :  that  the  two 
former  being  seized,  per  my  et  per  tout,  deriving  by  one  and  the 
same  title,  and  having  a  joint  possession,  mus^  join  in  the  action, 
and  that  tenants  in  common,  having  several  and  distinct  titles 
and  estates  independent  of  each  other,  must  count  upon  separate 
demises.  Boner  v,  Juner,  Ld.  Baym.  726;  Morris  v.  Barry,  1 
Wilson,  1;  Heatherly  v,  Weston,  2  Wilson,  232.  But  we  have 
seen  that,  in  Roe  v.  Rowlston,  and  Doe  t;.  Barksdale,  the  demises 
were  separate  and  were  from  coparceners,  and  they  were  held  to 
be  the  only  ones  on  which  they  could  recover.  Perhaps  it  would 
be  more  correct  to  say,  that  joint  tenants  must  join,  coparceners 
16]  ma}**  either  join  or  sever,  ^Jackson  v.  Sample,  1  Johns.  Gas. 
231 ;  and  tenants  in  common  must  (independently  of  the  statute 
of  Ohio,  which  authorizes  them  to  join)  sever.  Even  this  last 
rule,  so  far  as  regards  joint  tenants  and  tenants  in  common,  is,  tn 
practice^  annulled  in  Great  Britain  ;  for  if  a  joint  tenant  bring  an 
ejectment  without  joining  his  co-tenant  in  the  demise,  ib  is  con- 
sidered as  a  severance  of  the  tenancy,  and  he  will  be  allowed  to 
recover  his  separate  proportion  of  the  land.  And  if  all  the  joint 
tenants  join  in  the  action,  but  declare  upon  separate  demises  by 
each,  it  is  held  that  they  may  recover  the  whole  premises;  because 
by  the  several  demises  the  plaintiff  has  the  entire  interest  in  the 
whole  subject  matter,  although  the  joint  tenancy  is  severed  by 
the  several  letting.  Doe  v.  Pearson,  6  East,  173;  Doe  v,  Lonsdale^ 
12  Bast,  39 ;  Doe  v.  Read,  12  East,  57 ;  Doe  v,  Fenn,  3  Campb. 
190.  And  so  tenants  in  common  might,  at  common  law,  join  in  a 
lease  to  a  third  person,  stating  the  demise  to  the  plaintiff  to  have 
been  made  by  that  lessee.  The  English  cases,  however,  consider 
joint  tenants  as  standing  upon  different  ground  from  coparceners 
or  tenants  in  common.  Their  interest  is  considered  so  indissoluble, 
that  if  one  or  more  are  barred  by  the  statute,  all  are  barred.  In 
Ohio,  coparcenary  and  tenancy  in  common  arc  the  only  species 
of  joint  estate  known  to  the  law.  For  the  statute  permitting 
partition  among  joint  tenants,  and  more  particularly  the  statute 
of  wills,  which  permits  them  to  devise,  have  by  necessary  implica- 
tion abolished  the  estate  of  joint  tenancy;  by  destroying  its  dis- 
tinguishing feature,  the  right  of  survivorship,  it  has  reduced  it  to 
%  mere  tenancy  in  common ;  so  that  the  rule  may  be  laid  down 
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generally,  and  without  ezceptioD  among  us,  that  where  one  of 
Beveral  persons  having  a  joint  estate,  labors  under  a  disability 
which  is  within  the  saving  of  the  statute,  he  may  take  advantage 
of  it,  but  none  others  can. 

In  Kennedy  v,  Bruce,  2  Bibb,  371,  it  was  held  that  under  the 
act  of  Kentucky  of  1797,  declaring  that  entries  for  land  shall  be- 
come void,  if  not  surveyed  before  October  I,  1798,  with  a  saving 
to  infants,  if  any  one  of  the  joint  owners  be  under  the  disability, 
it  brings  the  entry  within  the  saving  as  to  *all  the  others.  [17 
The  question,  however,  does  not  appear  to  have  undergone  much 
investigation,  and  the  law  undoubtedly  was  not  so  well  settled 
then  as  it  has  been  since. 

There  is  another  class  of  cases  in  which  it  has  been  held  that 
the  saving  in  the  statute  shall  be  extended  to  all,  although  one 
only  may  have  labored  under  disability.  Thus,  in  Kennedy's 
Heirs  v.  Duncan,  Hardin,  365,  it  was  determined  that  if  one  of 
the  persons  against  whom  a  decree  is  rendered  be  an  infant,  his 
infancy  will  prevent  the  statute  of  limitations  from  barring  those 
who  must  necessarily  join  in  a  writ  of  error  to  reverse  such  de- 
cree. And  the  same  decision,  upon  the  same  state  of  facts,  was 
made  in  Wilkins  v.  Phillips,  3  Ohio,  49.  Judgment  of  severance 
may  be  given  in  a  writ  of  error,  so  as  to  permit  those  entitled  to 
ane  upon  it  without  joini ng  the  others.  But  there  seems  to  be  this 
distinction,  that  if  anything  may  be  recovered  by  two  or  more 
plaintiffs  in  a  writ  of  error,  judgment  of  severance  can  not  be  given; 
but  where  a  writ  of  error  is  brought  by  two  or  more  plaintiffs  to 
discharge  themselves  from  some  burden,  judgment  of  severance 
may  be  given.  Cro.  Eliz.  649 ;  Cro.  Jac.  117,  616.  In  Wilkins  v. 
Phillips,  something  was  to  be  recovered,  and  the  alternative  pre* 
sented  was,  that  either  none  or  all  should  be  barred.  The  court 
yielded  to  the  most  favorable  construction,  and  held  that  the  rights 
of  all  were  protected. 

There  is  still  another  question  which  is  presented :  whether  the 
plaintiff  can  recover  the  interest  of  Elizabeth  Fleming,  when  she 
is  united  with  the  other  lessors  who  are  barred.  The  interest  of 
one  coparcener  or  tenant  in  common,  whose  right  is  saved,  may  be 
recovered  in  ejectment;  but  then  it  must  be  on  a  separate  demise. 
If  the  demise  is  joint,  those  who  are  protected  stand  upon  the  same 
disadvantageous  ground  as  in  Jackson  v.  Perry,  and  Marsteller  v. 
McGJean,  though  not  for  the  same  reason.    As  it  is  competent  to 
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them  to  sue  separately,  if  they  choose  voluntarily  to  confound 
their  interests  with  that  of  others  who  have  no  rights,  they  most 
abide  the  consequences.  Dickey  v.  Armstrong,  1  Marsh.  .39.  In 
18]  the  Lessee  of  Adams  t?.  Turner,  7  Ohio,  136,  it  *was  held  that 
a  person  possessing  title  can  not  combine  with  himself,  in  a  joint 
demise,  persons  who  have  no  title.  The  only  difference  between 
the  two  cases  is,  that  in  the  former  the  defect  was  disclosed  by 
the  plaintiff,  and  in  the  present  it  comes  out  on  proof  by  the  de- 
fendant. But  the  evidence  is  as  conclusive  in  the  one  case  as  in 
the  other.  Indeed,  it  is  much  more  common  for  a  plaintiff  to  be 
defeated  by  the  strength  of  his  adversary's  testimony  than  by  the 
infirmity  of  his  own. 
Judgment  for  defendant 


Bank  of  thx  United  States  v,  Maby  Dunsxth. 

Under  the  itatate  of  Ohio  now  in  force,  the  petitioner  in  dower  can  not  re- 
cover damages. 

The  manner  of  assigning  dower  is  left  to  the  discretion  of  the  court. 

By  the  act  of  1831,  the  cost  in  proceedings  for  tbe  assignment  of  dower  are  to 
be  paid,  one-third  by  the  petitioner,  and  two-thirds  by  the  owner  of  the 
inheritance. 

This  is  a  bill  of  review  from  the  county  of  Hamilton. 

The  original  case  was  decided  in  this  court,  in  1833  (6  Ohio,  76), 
when  the  right  of  the  plaintiff  was  established,  and  the  case  re- 
manded to  the  Supreme  Court  of  Hamilton  county^  for  the  assign- 
ment of  dower. 

The  decree  finally  made  gave  her : 

L  The  sum  of  $433.81,  being  the  annual  value  of  the  estate, 
since  filing  her  petition. 

II.  The  sum  of  $110  per  annum  out  of  the  annual  rents,  issues, 
and  profits. 

III.  Costs. 

Btobib  &  Fox,  for  the  plaintiff: 

We  insist  that  the  court  erred  in  allowing  damages,  inasmuch 
19]  as  none  are  allowed  by  the  statute.    The  allowance  of  ^am- 
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agee  in  dower,  we  suppose,  is  a  matter  of  statute  regulation,  and 
can  only  be  claimed  when  clearly  provided  for  by  the  statute. 

It  is  clear,  that  at  common  law  no  damages  could  be  recovered 
in  an  action  of  dower,  because  the  action  of  dower  is  classed  among 
real  actions^  in  which  no  damages  could  be  recovered. 

By  the  statute  of  Magna  Charta^  dower  was  to  be  assigned  in 
forty  days ;  but  Coke  says,  **of  little  effect  is  that  act,"  for  'Hhat 
no  penalty  was  thereby  provided  if  it  were  not  done." 

The  statute  of  Merton,  however,  provided  for  the  recovery  of 
damages  from  the  death  of  the  husband,  but  this  provision  only 
applied  to  cases  where  the  husband  died  seized ;  and  to  this  day 
damages  can  not  be  recovered  of  the  alienee  of  the  husband,  ex- 
cept from  the  time  an  actual  demand  of  dower  is  made.  For  it 
is  said  the  widow  ''can  lay  no  default,  in  the  feoffee,  till  she  de- 
mand her  dower  upon  the  ground,  and  that  the  tenant  be  not 
there  to  assign  it,  or  if  he  be  there,  that  he  will  not  assign  it ;  for 
he  that  hath  the  possession  of  land  whereunto  any  woman  hath 
title  of  dower,  bath  good  authority  as  against  her,  to  take  the 
profits  till  she  require  her  dower.*'    Park  on  Dower,  301. 

As  the  right  to  damages  depends  altogether  on  statute  regulatioui 
if  our  statute  has  not  provided  for  the  recovery  of  damages  in 
this  case,  this  court  can  not  decree  damages. 

We  have  carefully  examined  the  legislation  on  this  subject,  from 
the  ordinance  until  the  present  time,  and  find  that  it  has  not  been 
uniform.  By  the  ordinance,  no  dower  was  allowed  except  in  the 
estate  of  which  the  husband  died  seized,  and  on  this  subject  the 
law  of  the  ordinance  could  not  be  changed  except  by  the  legisla- 
ture of  the  territory,  and  that  the  legislature  did  not  act  on  the 
subject  during  the  existence  of  the  territory. 

The  first  act  of  Ohio,  June  19, 1804,  only  gives  dower  in  prem- 
ises of  which  the  husband  died  seized,  and  no  damages  are  pro- 
vided for. 

The  act  of  February  12, 1805,  gives  damages  from  the  time  of 
demand  made. 

*The  act  of  January  26,  1824,  makes  no  allowance  for  the  [SO* 
recovery  of  damages  in  any  case.  If,  then,  the  right  to  recover 
damages  depends  upon  statutory  provision,  and  no  such  provision 
has  been  made,  of  course  the  court  erred  in  decreeing  damages, 
and  the  decree  ought  to  be  reversed. 

There  is  another  very  important  question  involved  in  the  cause.. 
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It  is  this:  Can  tho  court  decree  a  precise  sam  as  the  amoant  of 
dower  with  which  the  estate  shall  stand  charged? 

Bents  are  continually  fluctuating — real  property,  in  times  of 
prosperity,  is  worth  a  great  deal  more  than  in  times  of  adversity. 
Should  the  property  be  set  off  by  metes  and  bounds,  the  widow 
shares  in  this  rise  and  fall.  But  where  a  certain  sum  is  decreed, 
she  is  freed  from  any  of  these  fluctuations,  and  according  to  the 
principle  of  this  decree,  if  the  whole  property  should  not  produce 
the  amount  allowed  to  the  widow,  she  must  have  her  $110,  or  the 
property  is  subject  to  be  sold.  This  appears  to  be  incorrect.  She 
is  entitled  to  one-third  of  the  annual  value,  but  she  is  not  entitled 
to  more.  If  she  was  entitled  to  dower  in  a  mill,  it  would  be  of 
the  third  dish.  Her  claim  ought  to  be  for  one-third  of  the  rents. 
It  appears  difficult  exactly  to  decide  how  the  decree  ought  to  be 
worded. 

W.  B.  MoBRis,  for  the  defendant: 

At  common  law,  the  widow  could  recover  no  damages;  but 
equity  has  given  her  damages  ever  since  the  court  of  chancery 
has  exercised  jurisdiction  in  cases  of  dower.  Curtis  t;.  Curtis,  2 
Bro.  Ch.  620 ;  1  Story's  Eq.  580 ;  4  Kent  Com.  63. 

In  New  York,  the  widow  is  entitled  to  mesne  proflls  from  the 
time  her  title  to  dower  accrued.  Swain  v.  Perrine,  5  Johns. 
Ch.  487. 

Aside  from  the  general  doctrine  of  equity,  our  statute  gives 
the  court  ample  power  to  decree  damages.  It  authorizes  the  court, 
*^  to  give  such  decree  in  the  premises  as  shall  seem  just  and  con- 
sistent with  the  rights  of  all  the  parties  interested  therein."  29 
21]  Ohio  L.  251,  sec.  9.  The  court  will  not  *8o  construe  this  act  as 
to  suffer  the  tenant  to  delay  the  assignment  of  dower  until  a  final 
decree,  and  then  give  *him  the  benefit  of  his  own  delay.  The 
legislature  intended  to  authorize  the  court  to  do  justice  between 
<the  parties. 

S.  P.  Chasb,  in  reply : 

The  case  of  Curtis  v.  Curtis,  2  Bro.  Ch.  631,  does  not  support 
the  position  of  the  defendant.  On  the  contrary,  it  merely  adopts 
and  carries  into  execution  the  statute  of  Merton. 

In  Swaine  v.  Perrine,  5  Johns.  Ch.  487,  there  was  a  decree  for 
rents  and  profits,  but  that  decree  rests  upon  a  statute  of  New 
York,  which,  in  express  terms,  gives  the  widow  damages.     N.  T. 
Sev.  Stat.  734,  sec.  19. 
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Section  9  of  oar  statate,  relied  upon  by  the  defendant's  counsel, 
merely  authorizes  the  court  to  render  sach  a  decree  as  may  be 
consistent  with  the  rights  of  the  parties.  It  does  not  permit  the 
court  to  give  either  party  new  rights.  The  power  to  give  or  with- 
hold damages  belongs  to  the  legislature  and  not  to  the  court. 

The  other  question  relates  to  the  assignment  of  dower  in  rents 
and  profits  to  accrue  subsequently.  The  statute  declares  that 
<<  where  no  division  can  be  made  by  metes  and  bounds,  dower 
shall  be  assigned  in  a  special  manner,  as  of  a  third  part  of  the 
rents  and  profits/'  Now,  docs  this  provision  authorize  the  court 
to  charge  the  property  with  an  annuity  in  favor  of  the  widow  ? 
Suppose  that  the  estate  be  a  lot  of  small  value,  but  highly  im- 
proved by  the  husband,  who  aliens  and  dies.  The  widow  claims 
dower,  and  it  is  assigned  to  her  in  the  shape  of  an  annual  charge 
upon  the  property,  of  one-third  the  whole  amount  of  rent,  at  the 
time  of  assignment.  After  this  the  improvements  are  destroyed 
by  fire,  and  the  rent  is  gone.  Can  it  be  vindicated  that  the 
widow  shall  still  have  her  annuity,  and,  if  not  paid,  that  she  may 
sell  the  land  for  satisfaction  ?  It  seems  to  me  much  more  equi- 
table, and  much  more  conformable  to  the  statute,  that  the  widow 
shall  be  endowed  ^f  one-third  of  the  rents,  and  that  the  de-  [33 
cree  stand  as  her  security  for  the  payment,  leaving  her  to  collect 
her  proportion  in  the  same  manner  as  any  other  person  similarly 
interested.  There  is  no  difficulty  in  other  cases,  where  several 
are  respectively  entitled  to  certain  proportions  of  rent;  each  is  to 
receive  his  just  part,  and  if  any  one  receives  more,  he  is  liable  to 
account  to  the  others.  All  are  subject  to  the  same  contingencies 
of  depreciation  or  advance.  Why,  then,  should  a  different  rule 
be  established  as  between  the  heir  or  alienee  and  the  widow  ? 

Lane,  C.  J.  The  right  of  dower  is  not  now  contested,  but 
objections  are  made  to  the  form  of  the  decree  in  three  points: 

1.  The  right  of  damages  in  dower. 

At  common  law,  dower  was  recoverable  in  a  real  action,  in 
wbich  damages  made  no  part  of  the  judgment.  The  statute  of 
Merton  gave  damages  to  the  dowress,  in  certain  cases,  and  since 
then,  until  lately,  in  England,  both  at  law  and  in  chancery,  the 
profits  in  arrears,  from  the  husband's  death,  are  given  under  this 
name.    Such  is  the  law  in  New  York.    But  as  the  right  of  dower 

19 


Digitized  by  VjOOQIC 


23  SUPREME  COURT  OP  OHIO. 

Bank  United  SUtes  v.  Bunseth. 

■ 

is  inchoate  and  completed  only  by  assignment,  the  damages  for 
arrears  of  rent  accruing  before  the  title  is  mature,  depend  upon 
the  statute. 

Our  first  statute  of  dower,  1795  (Chase's  L.  187,  sec  2),  gives 
''reasonable  damages."  The  second  statute,  1803  (Chasers  L. 
395),  is  silent  as  to  damages,  but  gives  '<  reasonable  support "  out 
of  the  husband's  esUte.  The  third,  1814  (Chase's  L.  472,  sec.  11), 
restores  the  right  of  "reasonable  damages."  The  next  law,  1824 
(Chase's  L.  1315),  is  silent  as  to  damages,  and  the  same  continues 
to  the  present  time. 

If  we  possessed  the  power  of  legislation,  we  believe  the  right  to 
damages  ought  to  be  maintained,  for  it  is  the  provision  designed 
by  law  for  her  maintenance.  2  Brown.  C.  C.  682.  But  we  can 
not  supply  an  omission  which  we  believe  accidental.  In  this 
point  the  decree  is  erroneous. 

23]  *The  next  objection  is,  that  a  gross  sum  of  $110  is  given  an* 
nually,  and  charged  on  the  rents,  instead  of  giving  one-third  the 
rents  themselves. 

We  believe,  that  when  dower  is  aseigned  in  a  special  manner,  it 
would  be  most  convenient  to  all  parties,  to  ascertain  the  gross  value 
of  the  dower  estate,  derived  by  a  computation  of  the  value  of  the 
estate,  and  the  risk  of  life  of  the  dowress,  and  directing  payment, 
by  which  the  estate  of  the  dowress  is  determined.  For  then  the 
amount  of  the  incumbrance  is  ascertained  at  once,  and  both  the 
dowress  and  the  tenant  are  relieved  from  the  risk  of  much  un- 
pleasant collision.  Bat  the  statute  authorizes  a  different  adjust- 
ment in  a  "special  manner,"  leaving  the  details  to  the  discretion 
of  the  court,  and  where  no  palpable  injustice  is  done,  we  should 
not  disturb  it. 

The  decree  ought  to  have  given  full  costs  to  the  petitioner.  The 
act  of  1831  (29  Ohio  L.  216,  sec.  31)  reqaires  one-third  of  the  costs 
to  be  paid  by  the  petitioner,  and  two-thirds  by  the  owner  of  the 
inheritance. 

Decree  reversed.f 

fin  PennsylTania,  the  widow  is  entitled  to  damages  from  the  tenant 
of  the  freehold  for  the  time  being,  to  be  estimated  frood  the  time  of  the  death 
of  the  husband,  where  he  died  seized,  although  the  defendant  may  have  been 
tenant  but  a  short  part  of  the  time.  Thus,  where  the  husband  died  in  1600, 
and  his  son  entered  and  in  1816  sold  to  one  Deever,  who,  in  1818,  sold  to  Alez- 
aader  Seaton,  who  continued  in  possession  till  1822,  when  he  died,  having 
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^ARAH  TUTTLB  V.  NlWBLL  WlLLSOW.  [24 

The  act  of  limitations  of  1810  operates  as  a  bar  to  a  right  of  dower  after  the 

lapse  of  twenty-one  yean. 
After  such  a  lapse  of  time,  equity  will  refuse  its  aid  independent  of  the  act  of 

limitations. 

This  is  a  bill  in  chancery,  from  the  coanty  of  Washington. 

The  complainant  states,  in  her  bill  of  complaint,  that  she  was 
married  to  one  Samuel  Seaman,  who  was  seised,  daring  her  cor- 
ertnre,  of  one  hundred  acres  of  land,  in  the  county  of  Washing- 
ton, conveyed  to  him  on  March  24,  1794,  in  fee,  and  that,  in  1815, 
her  said  husband  died.  She  further  states,  that  the  respondent, 
Wiilson,  is  in  possession  of  said  land,  claiming  to  hold  an  estate  of 
inheritanoe  therein.  She  prays  that  the  respondent  may  be  de- 
creed to  assign  her  one  full  and  equal  third  part  of  the  premises, 
as  her  reasonable  dower  in  said  land. 

The  respondent  has  answered  and  insists,  by  way  of  defense^ 
that  the  claim  of  the  complainant  accrued  nearly  thirty  years  dnee^ 
and  is,  therefore,  Btale  and  barred  by  lapse  of  time  and  the  statute 
of  limitations.  To  this  answer,  the  complainant  has  filed  her  rep« 
lication. 

GoDDARD  ft  CoNYBRsx,  for  the  complainant,  cited  Barnard  v. 
Edwards,  4  N.  H.  107 ;  6  Comyn  Dig.  r.  tit.  Temps.  340;  Co.  Lit. 
36,  n.  a ;  Bank  of  the  United  States  v.  Dunseth,  ante  18. 

*Ntb,  for  the  defendant,  cited  1  Caine,  159;  1  Story's  Bq.  [25 
876;  1  Mad.  Ch.  242 ;  Key  r.  Vattier,  1  Ohio,  141 ;  Mr.  Arthur  v. 
Porter,  1  Ohio,  99;  Ohio  Forms  and  Practice,  382;  1  Chase's 
Laws,  656 ;  1  Story's  Eq.  502 ;  2  Story's  Bq.  735,  738 ;  Sug.  Vend. 
468;  Jones  r.  Powell,  6  Johns.  Ch.  194;  Kane  v.  Bioodgood,  7 

deTised  the  lands  to  Thomas  Seaton,  who  entered  and  remained  in  possession 

till  his  death,  in  1831,  when  James  Seaton,  the  present  tenant  in  fee,  entered 

the  widow  was  permitted  to  reeover  from  James  Beaton,  the  present  tenant 
of  the  freehold,  the  entire  damages  from  the  death  of  the  hushand  in  1800. 
Beaton  v.  Jamison,  7  Watts,  533. 

It  is  said  hy  the  same  conrt,  in  Bhirtz  v.  Shirts,  6  Watts,  255,  "that  it 
is  the  duty  of  the  sheriff,  in  conjunction  with  the  inquest  which  he  shall  call 
to  his  aid  in  the  execution  of  the  writ  of  seizin,  to  lay  off  hy  metes  and  hounds 
one-third  part  of  the  premises  mentioned  therein,  according  to  their  Talue  at 
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Johns.  Oh.  90;  Hovenden  v.  Lord  Anneslc}-,  2  Sch.  &  Lof.  629; 
Miller  v.  Mclntyre,  6  Pet  61 ;  Piatt  v,  Vattier,  9  Pet.  416. 

Wood,  J.  The  issne  made  up,  in  this  case,  raises  the  question, 
whether  the  act  of  1810,  in  force  when  the  hasband  of  the  com- 
plainant died,  closes  the  door  against  relief,  or  whether  the  com- 
plainant is  otherwise  barred  by  lapse  of  time?  In  some  of  the 
states  it  has  been  decided,  that  their  statutes  of  limitations  are  not 
to  be  applied  to  a  suit  for  dower,  4  N.  H.  107;  6  Johns.  Ch. 
194.  £ut  such  adjudications  appear  to  have  grown  out  of  the 
peculiar  phraseolo<<y  of  their  laws.  In  Jones  v.  Powell,  6  Johns. 
Ch.  194,  the  chancellor  seems  to  place  it  entirely  upon  that  ground, 
the  statute  of  New  York  providing,  that  the  widow  may,  at  any 
time,  during  her  life^  demand  her  dower.  To  have  limited  the 
complainant  to  any  number  of  years,  therefore,  for  the  exercise 
of  that  right,  would  have  repealed  both  the  letter  and  the  spirit 
of  the  act  The  statute  of  Ohio,  however,  contains  no  words  of 
similar  import.  It  enacts,  ''  That  the  widow  shall  be  endowed  of 
one  full,  equal  third  part  of  all  lands,  tenements,  and  real  estate, 
of  which  her  husband  was  seized,  as  an  estate  of  inheritance,  at 
any  time  during  the  coverture,"  etc.,  but  is  silent  as  to  the  time 
within  which  the  right  shall  be  asserted.     1  Chasers  Laws,  472. 

The  act  of  1810  provides,  '^  That  no  person  or  persons  shall 
hereafter  sue,  have,  or  maintain  any  writ  of  ejectment,  or  other 
action  for  the  recovery  of  the  possession,  title,  or  claim,  of,  to,  or 
for  any  land,  tenements,  or  other  hereditaments,  but  within 
twenty-one  years^  next  after  the  right  of  such  action  or  suits  shall 
have  accrued,'*  etc.  It  will  be  seen,  that  it  is  not  only  an  action 
26]  of  ejectment  which  is  barred  *by  this  statute,  but  every  other 
action  for  the  recovery  of  the  possession,  title,  or  claim  to  any  land. 

the  time  of  doing  so,  leaying  out  of  the  estimate  merely  the  value  of  the  im- 
provements made  thereon,  if  any,  since  the  time  of  the  alienation  by  the 
husband.  If  the  rule  which  ought  to  govern  the  sheriff  and  the  inquest,  in 
the  execution  of  the  writ  of  seizin,  should  happen  to  he  misapprehended,  or 
not  observed  by  them,  the  court,  on  the  writ's  being  returned  by  the  sheriff, 
at  the  instunce  of  the  party  aggrieved,  has  it  fully  in  its  power  to  grant  such 
relief  as  shall  be  necessary  in  order  to  do  complete  justice  between  the  parties, 
and  to  obtuin  a  due  execution  of  the  writ  by  giving  to  the  demandant  what  is 
her  just  right,  and  no  more.'' 
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1  Chase's  Laws,  656.  The  petition  for  dower  is,  sabstantially, 
when  proseoated,  a  possessory  action.  Its  object  is  the  recovery 
of  a  private  right,  the  possession  of  lands,  in  which  the  com- 
plainant has  an  estate  for  life,  and  would  seem  to  be  within  the 
letter  of  the  act.  It  is,  however,  a  general  rule,  both  in  England 
and  the  United  States,  that  statutes  of  limitation  do  not,  ex  vi 
termini,  extent!  to  suits  in  chancery,  yet  courts  of  equity  in  both 
countries  constantly  admit  their  obligation,  and  act  not  only 
in  analogy,  but  in  obedience  to  their  provisions.  It  is,  indeed, 
well  settled,  that  a  statute  of  limitations  will  now  be  applied,  in 
equity,  where  it  would  bar  the  claim  at  law.     1  Story's  Eq.  502; 

2  Story's  Bq.  735 ;  6  Peters,  66.  Seaman  died  in  1815.  The  righft 
to  dower  accrues  upon  the  death  of  the  husband.  1  Caine,  159. 
The  complainant  filed  her  petition  in  1838,  a  period  oi  twenty-three 
years  having  elapsed  after  her  cause  of  action  arose,  and,  in  our 
view,  the  statute  is  a  bar  to  her  claim.  But  if  it  were  otherwise, 
the  stateness  of  the  demand  would  be  fatal  to  its  further  prosecu- 
tion, and,  independent  of  the  act  of  limitation,  afford  a  complete 
defense.  Where  rights  are  unreasonably  neglected,  the  presump- 
tion is  legitimate  of  an  intention  to  abandon  them.  <'  Nothing,'* 
says  Lord  Camden,  in  Smith  t;.  Clay,  3  Brown's  Ch.  640,  '*can  call 
forth  this  court  into  activity,  but  conscience,  good  faith,  and  reason- 
able diligence;  where  these  are  wanting,  the  court  is  passive  and 
does  nothing.  Laches  and  neglect  are  always  discountenanced, 
and,  therefore,  from  the  beginning  of  this  jurisdiction,  there  was 
always  a  limitation  of  suit  in  this  court."  This  language  of 
Lord  Camden  is  cited  with  approbation  by  the  Supreme  Court  of 
the  United  States.  9  Peters,  416.  In  7  Ohio,  62,  the  same  prin- 
ciple is  also  recognized  by  this  court. 

But  it  is  said  by  counsel  for  the  complainant,  that  the  case  of  the 
Bank  of  the  United  States  v,  Dunseth  sustains  them  in  the  posi- 
tion, that  time  does  not  bar  dower.  We  do  not  perceive  the  ap- 
plication of  that  ease  to  the  one  before  us.  In  that,  it  was  *de-  [27 
cided,  that  a  dowress  was  not  entitled  to  damages;  nothing  was 
raised,  nor  anything  determined,  growing  out  of  the  statute  of 
limitations,  or  the  lapse  of  time.    Ante^  18. 

In  the  case  at  bar,  therefore,  we  have  been  led  irresistibly  to  the 
conclusion,  in  both  the  aspects  in  which  the  defense  has  been  con- 
sidered, that  the  complaiuanVsbiil  should  be  dismissed  with  costs. 

Bill  dismissed. 
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Cathariitx  Mansfxild  V,  Jahbb  MoIntyrx  and  John  Baboook. 

A  decree  of  divorce  in  Kentucky  does  not  bar  the  right  of  dower  in  landf 
lying  in  the  State  of  Ohio. 

This  is  an  application  for  dower,  from  the  county  of  Hamilton. 

The  case  made  by  the  bill,  answers,  exhibits,  and  testimony  is 
this: 

In  the  year  1816,  the  complainant  intermarried  with  one  John 
Mansfield,  at  Campbell  coanty,  Kentacky,  with  whom  she  resided 
some  short  period,  when  a  separation  took  place,  and  since  1818 
she  has  liyed  separate  from  her  husband,  in  Butler  county,  in  the 
State  of  Ohio.  What  was  the  cause  of  this  separation  is  not  shown, 
but  it  was  probably  by  mutual  agreement  of  the  parties.  During 
the  coverture,  Mansfield  owned  and  possessed  the  lands  described 
in  the  petition,  as  an  estate  of  inheritance.  This  land  is  a  part 
of  lots  numbered  201  and  202,  in  the  city  of  Cincinnati.  Mansfield, 
on  October  15, 1818,  conveyed  the  premises  to  one  John  Chambers, 
and  the  same  are  now  vested  in  the  defendants  as  an  estate  of  in« 
heritance. 

On  April  28,  1824,  Mansfield  filed  his  petition  in  the  circuit 
28]  court  of  Campbell  county,  Kentucky,  praying  to  be  *divorced 
from  his  wife  Catherine,  alleging  for  cause  that  the  9aid  Cathe- 
rine had  willfully  abandoned  him  and  coDtinued  absent  from  him 
for  a  long  period  of  time  prior  to  the  filing  of  the  petition. 

Of  the  pendency  of  this  petition,  notice  was  given  by  publica- 
tion in^  newspaper,  and  at  the  October  term  of  said  court,  1825, 
a  decree  was  pronounced  divorcing  the  said  John  Mansfield  from 
his  said  wife. 

John  Mansfield  died  in  1828,  and  his  widow  now  claims  to  be 
endowed  of  the  lands  before  referred  to. 

The  defendants,  in  their  answer,  alleged  that  subsequent  to  the 
divorce  the  claimant  entered  into  an  agreement  to  relinquish  her 
right  of  dower  in  the  premises,  in  consideration  of  $400,  to  her 
paid  by  the  said  John  Mansfield.  Upon  this  point,  there  was  some 
testimony  which  was  contradictory. 

The  case  was  argued  by  H.  Hall,  for  the  complainant;  and  by 
Biddle  and  Eoli,  for  the  delendunts. 

For  the  defendants,  it  was  insisted,  that  the  divorce  in  £en- 
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tncky  was  a  good  and  valid  divorce;  that  from  the  time  it  was 
proDoanced  the  complainant  was  no  longer  wife  of  John  Mans- 
field, and  of  coarse  did  not  become  his  widow  at  the  time  of  his 
death.  Not  being  his  widow,  she  is  not  entitled  to  dower  nnder 
the  statate  of  Ohio ;  for  by  the  statute  of  Ohio,  where  a  divorce 
is  decreed  for  the  misconduct  of  the  wiib,  she  is  barred  of  her 
dower,  and  as  tliis  decree  was  prononnced  in  oonseqnenco  of  the 
misconduct  of  the  complainant,  she  is  barred  by  the  terms  of  the 
statute. 

It  was  farther  insisted  that  the  complainant  was  barred  in  equity 
of  her  right  of  dower  by  the  agreement  set  up  in  the  answer.  The 
following  authorities  were  cited :  2  Kent's  Com.  107-109;  Storjr'g 
Conflict  of  Laws,  499;  Spencer  v.  Brockway,  1  Ohio,  259. 

HiTCHCOOK,  J.  It  is  evident  that  during  coverture  John  Mans- 
field was  possessed  of  the  promises  in  which  dower  is  Claimed,  as 
an  estate  of  inheritance,  and  of  course  this  complainant  is  en-  [29 
titled  to  the  relief  sought,  unless  there  is  something  in  the  case 
which  will  operate  to  defeat  her  claim. 

It  is  resisted  on  two  grounds :  1.  On  account  of  the  divorce 
decreed  by  the  circuit  court  of  Campbell  county,  Kentucky ;  and 
2.  On  account  of  the  agreement  to  release  dower,  claimed  to  have 
been  made  subsequent  to  the  divorce. 

As  respects  this  agreement,  something  of  the  kind  is  testified  to 
by  a  witness  by  the  name  of  Walker,  who  is  far  advanced  in  life^ 
and  who  appears  to  have  a  very  indistinct  recollection  of  the  cir- 
camstances,  in  relation  to  which  he  testifies.  But  from  the  other 
evidence  in  the  case,  it  is  manifest,  that  this  witness  refers  to  a 
transaction  which  took  place  long  prior  to  the  divorce  and  prob- 
ably about  the  time  of  the  separation.  There  can  be  no  doubt,  that 
an  agreement  made  between  husband  and  wife  after  a  divorce, 
whereby  she  shall  agree  for  a  good  consideration  to  release  her 
right  of  dower,  might  be  enforced  in  equity;  and  should  the  con- 
sideration be  paid,  the  wife  would  not,  afber  the  death  of  her  hus- 
band, be  permitted  to  recover  her  dower.  But  in  the  case  before  us 
there  is  no  evidence  to  sustain  such  an  agreement,  and  the  defense 
set  up  by  the  defendants  on  this  ground  entirely  fails;  and  the 
only  question  in  the  case  is,  whether  this  woman  is  barred  of  her 
dower  by  the  divorce  in  Kentucky. 
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From  anything  which  appears  in  the  case,  this  divorce  ooght 
to  be  deemed  valid  in  this  state  as  well  as  in  the  state  where  it  was 
prononnced.  The  petitioner  was  a  resident  of  £entacky.  The 
defendant  bad  been  a  resident  By  the  laws  of  that  state  the 
oonrt  had  jurisdiction,  and  the  notice  required  by  their  statute 
had  been  given.  But  the  real  question  is  whether  a  divorce  de« 
creed  in  Kentucky,  or  in  any  other  state  than  Ohio,  can  have  any 
effect  upon  the  rights  of  the  wife,  so  far  as  property  in  this  state 
is  concerned. 

Our  act  relating  to  dower  provides :  **  That  the  widow  of  any 
person  dying  shall  be  endowed  of  one  full  and  equal  third  part 
of  all  the  lands,  tenements,  and  real  estate,  of  which  her  husband 
30]  was  seized,  as  an  estate  of  inheritance  ^during  coverture." 
Of  this  right  she  may  be  barred  by  jointure,  but  it  can  not  be  de- 
feated by  any  separate  act  of  the  husband  during  coverture.  If 
she  elope  from  her  husband  and  live  with  another  man  in  a  state 
of  adultery,  she  loses  her  right  of  dower ;  but,  in  such  case,  if  she 
return  to  her  husband  and  he  becomes  reconciled  to  her,  she  is  re- 
stored to  this  right.  These  are  the  only  cases  named  in  this  act 
which  operate  as  a  bar. 

In  section  6  of  the  <'  act  concerning  divorce  and  alimony,"  it  is 
provided  '<  that  when  the  cause  of  divorce  shall  arise  from  the  ag- 
gression of  the  wife,  she  shall  be  barred  of  her  right  of  dower, 
whether  there  be  issue  or  not."  But  does  this  apply  to  divorces 
generally,  or  to  those  decreed  by  our  own  courts  in  pursuance  of 
this  statute?  A  very  slight  examination  of  the  statute  will  be 
sufficient  to  convince  any  one  that  it  applies  only  to  divorces  de« 
creed  in  our  own  courts.  If  the  divorce  is  on  account  of  the  ag- 
gression of  the  husband,  the  wife  is  restored  to  all  her  real  estate, 
and  is  to  be  allowed,  out  of  the  real  and  personal  estate  of  her  hus- 
band, such  share  as  the  court  shall  deem  reasonable,  having  re- 
gard to  the  personal  property  that  came  to  the  husband  by  the 
marriage.  But  if  the  divorce  shall  arise  from  the  aggression  of 
the  wife,  the  court  may  order  to  her,  restoration  of  the  whole  or  a 
part  of  the  lands,  tenements,  and  hereditaments,  and  also  such  share 
of  the  husband's  personal  property  as  may  appear  reasonable,  all 
circumstances  considered.  In  the  latter  case  she  is  barred  of  the 
right  of  dower  in  her  husband's  lands,  in  the  former  she  is  not.  If 
there  are  children  of  the  marriage  who  are  infants,  the  court  are 
authorised  to  direct  that  they  be  committed  to  the  guardianship 
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of  the  mother,  or  remain  with  the  father,  as  shall  seem  most  ex- 
pedient. In  fine,  the  coart  are  authorized  to  make  sach  disposi- 
tion of  the  property,  and  also  of  the  children,  as  shall  do  perfect 
justice  between  the  parties.  Now,  this  can  not  be  done  by  a  court 
in  another  state,  certainly  not  under  the  provisions  of  our  law, 
and  therefore  it  could  not  have  been  the  intention  of  the  legisla- 
ture to  declare  the  effect  of  any  other  decrees  than  those  pronounced 
by  our  own  courts. 

*It  is  urged,  however,  that  by  the  statute,  a  woman,  in  order  [81 
be  entitled  to  d6wer,  must  be  the  widow  of  the  decedent,  and  it 
is  said  that  the  complainant  is  not  the  widow  of  John  Mansfield, 
having  ceased  to  be  his  wife'  long  before  his  death.  But  is  this 
true  ?  By  our  law,  when  a  divorce  is  decreed  both  parties  are  ab- 
solved from  the  obligations  of  the  marriage  contract.  In  looking 
into  the  decree  in  the  present  case,  however,  I  find  that  although 
John  Mansfield  is  divorced  from  his  wife,  she  is  not,  in  terms,  re- 
leased from  any  of  her  obligations  to  him.  From  anght  that  ap- 
pears in  the  decree  she  still  continued  to  be  his  wife.  If  so,  upon 
his  death  she  became  his  widow.  But  aside  from  this  considera- 
tion, this  objection  can  not  be  sustained.  By  our  law,  although 
the  divorce  operates  to  release  both  parties  from  the  obligations 
of  the  contract,  still  if  it  be  decreed  in  consequence  of  the  aggres- 
sion of  the  husband,  the  wifie  is  not  barred  of  her  right  of  dower, 
but  upon  the  death  of  her  husband  may  enforce  that  right,  in  the 
same  manner  she  might  have  done  had  she  continued  to  live  with 
him  until  the  day  of  his  death. 

The  complainant  is  entitled  to  a  decree.  Decree  for  the  com- 
plainant 


Joseph  Rosebauqh  v.  James  Saffin,  Marshal  of  the  Citt  of 

Cincinnati. 

An  ordinance  of  the  city  council  of  Cincinnati,  sequestering  the  property  of 

an  individual  without  notice,  is  invalid. 
The  power  given  by  the  charter  of  the  city  to  impose  a  forfeiture  does  not 

confer  the  right  to  seize  and  sell  without  any  previous  proceedings. 

This  is  an  action  of  replevin,  from  the  county  of  Hamilton. 
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The  declaration  charges  the  defendaat  with  detaining  the  plaint- 
ififs  hogs. 

The  defendant  jnstifies  nnder  an  ordinance  of  the  city  coan- 
cil  of  Cincinnati.  A  verdict  was  taken  for  the  defendant,  and  the 
plaintiff  moves  for  a  new  trial. 

32]  *The  ordinance  of  Xhe  city  provides :  *'It  shall  be  unlaw- 
fnl  for  hogs,  of  any  sise  or  description,  to  be  let  loose  and  rnn  at 
large  in  the  street,  lanes,  alleys,  or  commons  within  the  city;  .  .  . 
it  shall  be  the  duty  of  the  marshal  to  cause  all  hogs,  of  whatever 
sise  or  description,  that  shall  be  fonnd  rnnning  at  large  in  the 
streets,  lanes,  alleys,  or  commons  of  the  city,  to  be  taken  up,  im- 
pounded, and  sold  to  the  highest  bidder,  within  three  days  after 
being  impounded,  having  first  caused  the  time  and  place  of 
such  sale  to  be  proclaimed  through  the  streets  and  by  handbills, 
and  to  pay  into  the  city  treasury  the  proceeds  of  all  such  sales, 
after  paying  the  necessary  expenses.'' 

Three  sections  of  the  charter  are  relied  on,  as  giving  the  power 
to  make  this  ordinance: 

Sec.  8. . "  The  city  council  shall  have  power  ...  to  impose  fines, 
forfeitures,  and  penalties  on  all  persons  offending  against  the  laws 
and  ordinances  of  said  city,  and  provide  for  the  prosecution,  re- 
covery, and  collection  thereof." 

Sec.  12.  **The  city  council  shall  have  power,  and  they  are 
hereby  authorized,  to  require  and  compel  the  abatement  and  re- 
moval of  all  nuisances  within  the  limits  of  said  city,  under  such 
regulations  as  shall  be  prescribed  by  ordinance." 

Sec.  13.  The  city  council  '*  shall  have  power,  whenever  the  pub- 
lic convenience  or  safety  shall  require  it,  to  prohibit  hogs,  cattle, 
horses,  and  any  other  description  of  animals  from  running  at 
large  in  the  streets,  lanes,  alleys,  commons,  and  other  public  places 
in  said  city." 

S.  M.  Habt,  for  the  plaintiff: 

The  question  here  involved  rests  upon  the  proper  construction 
of  section  8  of  the  charter  giving  to  the  corporation  power  to  im- 
pose fines,  forfeitures,  and  penalties.  The  general  power  to  create 
forfeitures  is  granted,  but  the  charter  nowhere  defines  the  objects 
over  which  it  may  be  exercised,  nor  the  manner  in  which  it  may 
be  carried  into  execution.  .It  is  left,  then,  to  construction,  and  in 
all  such  cases,  courts  of  justice  confine  corporations  strictly  within 
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tbeir  limits.    2  Kent  "l^Com.  299;  Broughton  v.  Manchester   [3S 
Water  Works,  3  Barn.  &  Aid.  1 ;  5  Bng.  Com.  Law,  215. 

The  charter,  then,  is  to  receive  a  reasonable  constraotion ;  and 
if  the  corporation  undertake  to  exercise  this  power,  they  mast  do 
it  without  prejndice  to  the  rights  of  the  citizens.  If  they  impose 
a  forfeiture,  they  must  impose  it  upon  the  person  offending 
against  their  or4inance,  and  they  must  provide  some  mode  of  pro- 
ceeding that  will  give  him  a  day  in  court  to  answer  the  charge 
against  him.  To  seize  a  man's  property,  in  the  very  town  where 
he  lives,  and  sell  it,  and  convert  the  proceeds  to  another's  use, 
without  any  manner  of  notice  to  the  owner,  is  an  assumption  of 
authority  not  to  be  tolerated.  Oiin  v.  Chapman,  Wright,  716 ; 
Cotter  V.  Boty,  6  Ohio,  395. 

B.  Woodruff,  for  the  defendant : 

The  legislature,  in  enacting  the  charter,  had  in  view  the  pecu- 
liar necessities  of  a  large  city,  in  respect  to  the  means  of  promoting 
its  comfort  and  safety,  and  have  imposed  the  duty  of  enforcing 
these  matters  upon  the  city  council,  and  vested  them  with  full 
discretionary  powers  over  the  subject.  The  propriety  and  neces- 
sity of  such  an  ordinance,  in  a  populous  city,  must  be  manifest. 
Swine  running  at  large  in  such  a  place  is  not  only  highly  offen-. 
sive  to  the  citizens,  but  often  dangerous.  The  remedy  for  the 
evil  should  be  prompt  and  effectual,  so  as  to  prevent  future  griev- 
ances from  the  same  cause. 

The  council  considering  the  eviUas  a  serious  one,  affecting  the 
comfort  and  safety  of  the  citizens,  enacted  the  ordinance  now  in 
question.  The  danger  and  inconvenience  constantly  occurring  in 
the  public  streets,  the  dislocated  limbs  of  children  and  others  who 
had  been  attacked  by  these  animals,  or  prostrated  by  their  vio- 
lence, were  not  to  be  passed  unnoticed,  and,  in  obedience  to  the 
demands  of  the  citizens,  and  in  the  discharge  of  their  duties  as 
trustees  of  the  corporation,  they  passed  the  ordinance.  Viewing 
the  evil  as  a  nuisance,  they  ordained  that  it  should  be  unlawful, 
after  a  time  therein  specified,  for  hogs  of  any  size  or  description 
to  be  let  loose  and  run  at  large  in  the  ^streets,  etc.,  and  made  [34 
it  the  duty  of  the  city  marshal  to  cause  them  to  be  taken  up,  im- 
pounded, and  sold  to  the  highest  bidder  within  three  days  after 
being  impounded,  having  caused  the  time  and  place  of  such  sale  to 
be  proclaimed  through  the  streets  and  by  handbills. 

That  they  had  a  right  to  abate  the  evil  as  a  nuisanoe  is  obvious, 
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from  the  tenor  of  the  charter  as  well  as  from  the  necessity  of  the 
case.  What  would  not  be  considered  a  nuisance  in  the  conntry, 
might,  in  a  populous  city,  be  considered  a  very  serious  one,  and  it 
is  not  easy  to  imagine  a  greater  grievance  than  that  which  the  or- 
dinance in  question  was  designed  to  remove,  and  so  it  has  been,, 
considered  in  many  of  the  older  cities  of  the  Union,  in  some  of 
which  the  authority  is  given  to  every  person  to  shoot  down  swine 
whenever  they  are  found  running  at  large;  and  \n  other  places 
they  are  immediately  seized  and  delivered  over  for  the  use  of  the 
poor. 

Every  citizen  being  held  to  a  knowledge  of  the  laws  andordinancea 
of  the  community  in  which  he  lives,  if  he  knowingly  or  negligently 
violates  them,  he  ought  not  to  complain  when  the  penalty  is  en- 
forced. In  the  present  instance  this  position  may  be  applied  with 
peculiar  force,  for  when  a  person  allows  prohibited  animals  to  go 
at  large,  or,  through  negligence,  to  escape,  he  may  well  be  consid- 
ered as  having  abandoned  them  to  the  public  authorities  to  be 
dealt  with  according  to  law. 

The  case  of  Cotter  v.  Doty,  5  Ohio,  393,  is  an  authority  in  sup- 
port of  the  positions  for  which  we  contend.  That  decision  was 
made  under  the  charter  of  January  10,  1815,  in  which  no  express 
power  to  create  a  forfeiture  was  given.  The  charter  of  March  1, 
1834,  upon  which  the  decision  of  the  present  question  mainly 
rests,  gives  the  express  power  to  create  forfeitures,  being  in  the 
same  language  as  that  in  25  Ol^io  L.  40,  in  which  the  court  have 
said  "  this  power  is  expressly  granted."  Taking  it  as  conceded, 
that  the  power  exists,  can  it  bo  denied  that  it  has  been  exercised 
in  a  manner  highly  beneficial  to  the  citizens? 

When  property,  subject  to  forfeiture,  is  in  the  actual  custody 
85]  *of  its  owner,  it  might  not,  perhaps,  be  admissible  for  an  of- 
ficer of  the  law  to  enter  upon  the  premises  of  such  owner  and 
seize  the  same,  without  warrant  and  trial ;  but  it  appears  to  me 
there  is  a  manifest  distinction  between  such  case  and  the  one  now 
under  consideration,  where  a  salutary  police  regulation  is  sought 
.to  be  enforced  in  a  summary  manner  against  the  offending  object 
found  in  the  publio  streets.  Whether  then,  we  view  the  case  in 
the  light  of  a  forfeiture,  or  as  a  moans  of  eradicating  a  public 
nuisance,  the  ordinance  may  be  considered  a  valid  one. 
30 
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Griiiks,  J.  The  case  presents  thisquestion  :  Is  this  ordinance  an- 
ihorized  by  the  act  of  incorporation  ?  The  only  parts  of  the  city 
charter  from  which  the  power  to  pass  it  can  be  derived,  are  sections 
8, 12,  and  13.  In  section  8,  power  is  giyen  to  impose  fines,  forfeit- 
jares,  and  penalties  on  all  persons  oifending  against  the  ordinances, 
and  provides  for  the  prosecution,  recovery,  and  collection  thereof. 
Sectson*12  anthorizes  the  abatement  of  nuisances,  and  section  13 
gives  power  to  prohibit  all  hogs,  etc.,  from  running  at  large.  If 
this  last  section  had  been  omitted,  there  would,  perhaps,  have 
been  force  in  the  argument,  that  it  was  intended  to  embrace  the 
evil  complained  of,  in  this  instance,  under  the  he^  of  nuisances. 
But  section  13  absolutely  excludes  this  inference,  and  by  its  pre- 
cise and  definite  phraseology  withdraws  the  mischief,  now  com- 
plained of,  from  the  head  of  nuisances.  Does  section  8,  then, 
which  authorizes  the  imposition  of  fines,  forfeitures,  and  penalties, 
give  the  power  which  has  been  exercised  in  this  instance?  It  is 
claimed  that  it  does,  and  that  the  true  signification  of  the  word 
forfeiture,  shows  that  the  city  council  were  justified  in  the  ordi- 
nance which  they  passed.  The  term  forfeiture  is,  undoubtedly, 
distinguishable  from  the  term  fines,  inasmuch  as  it  may  mean  the 
sequestration  of  property,  and  the  other  term  does  not  necessarily 
carry  that  signification.  But  admitting  this  were  the  true  and 
invariable  line  of  distinction  between  the  two  classes  of  punish- 
ment, it  does  not,  therefore,  follow  that  a  forfeiture  *can  be  [36 
enforced  in  the  summary  way  in  which  this  ordinance  undertakes 
to  enforce  it.  Although  it  is  a  proceeding  in  rem,  yet  all  proceed- 
ings of  this  nature  are  so  conducted  as  to  give,  if  possible,  notice 
to  the  party  interested.  The  hogs  or  horses  of  an  individual  may, 
from  some  inevitable  accident,  or  the  act  of  God,  be  found  in  the 
streets;  it  would  be  manifestly  unjust,  unless  some  overruling 
necessity  should  say  so,  to  impound  and  sell  without  giving  an 
opportunity  to  the  party  to  explain  the  circumstances.  If  the 
construction  of  the  clause  in  the  charter  were  only  doubtful,  such 
construction  ought  to  be  put  upon  it  as  is  most  favorable  to  the 
rights  of  the  citizens.  In  Fairfax  v.  Hunter,  7  Cranch,  603,  where 
it  was  argued  that  the  legislature  of  Virginia  might,  by  a  simple 
enactment,  confiscate  the  property  of  an  alien,  it  was  answered, 
that  admitting  that  it  might,  yet  it  would  not  be  presumed,  whore 
there  was  any  room  for  an  opposite  presumption,  that  it  was  in- 
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tended  to  dispense  with  the  accustomed  mode  of  proceeding.  In- 
deed, in  every  instance  in  which  a  forfeitare  of  property  is 
worked,  the  forfeitare  is  consequential  upon  some  judicial  pro- 
ceeding. The  city  corporations  which  have  grown  up  in  modern 
times  are  of  infinite  advantage  to  society;  they  bind  men  more 
closely  together  than  does  any  other  form  of  political  association. 
But  that  which  most  remarkably  distinguishes  them  from  the 
dose  corporations  which  formerly  existed,  is  the  general  spirit  of 
fireedom  which  has  been  breathed  into  them.  More  especially  is 
this  the  case  with  town  corporations  in  America,  which  are  as 
different  from  those  of  England  as  the  latter  are  from  similar  cor- 
porations in  Scotland  and  Holland.  Occasionally,  however,  we 
see  symptoms  of  the  old  forms  showing  themselves ;  the  mazimi 
that  the  safety  and  well-being  of  the  people  ar^  the  supreme  law, 
sometimes  persuades  those  who  are  invested  with  authority  that 
they  may  be  permitted  to  pursue  so  noble  an  end,  by  any  means 
short  of  tyrannical.  It  is  a  great  improvement  in  legislation  to 
pursue  the  good  of  the  majority,  but  the  true  end  at  which  Amer- 
ican institutions  aim,  is  to  consult  the  rights  and  interests  of  all 
conditions  of  men.  There  was  no  necessity  for  the  summary  pro- 
87]  cess  which  was  directed  by  the  ordinance  of  the  city  of 
Cincinnati  of  June  15,  1836.  The  mischief,  and  it  is  undoubtedly 
one,  which  was  intended  to  be  guarded  against,  might  be  pre- 
vented as  effectually  by  a  different  proceeding.  Unless  there  be 
a  special  custom,  or  express  legislative  authority  for  it,  the  pen- 
alty of  a  by-law  can  not  be  enforced  in  this  way.  There  can  bo 
no  custom  in  this  instance,  and  the  legislative  authority  which  is 
contained  in  the  charter,  does  not  necessarily  or  naturally  import 
the  exercise  of  the  power.  The  ordinance  commands  the  mar- 
shal to  seize  and  impound  the  property,  and,  then,  without  any 
reserve,  without  any  notice  to  the  party,  by  means  of  which  he 
might  be  enabled  to  exculpate  himself,  directs  it  to  be  sold,  and 
the  proceeds  to  be  placed  in  the  city  treasury.  Such  an  ordi- 
nance is  as  contrary  to  the  spirit  of  the  charter  as  it  is  alien  from 
the  general  genius  of  our  institutions. 
I^ew  trial  granted. 
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Thx  Lxssbs  of  Jamxs  N.  Lawrxnoe  v.  Hxnbt  H.  HcArtir. 

In  a  devise,  *<  to  my  four  sons  or  the  survivors  of  them,  and  their  heirs  and 
assigns,  to  he  equally  divided  among  them,  when  the  youngest  attains  the 
age  of  twenty-one  years,"  cross  remainders  are  not  raised,  but  each  takes 
a  fee. 

Letters  of  attorney,  from  an  infant,  conveying  no  present  interest)  are 
absolutely  null. 

This  is  a  motion  to  set  aside  a  verdict,  taken  for  the  defendant, 
in  an  action  of  ejectmidnt,  in  the  coanty  of  Knoz. 

William  Barton,  Sen.,  was  once  the  owner  of  the  land. 

He  died,  and  his  will  was  proved,  in  1802.  By  it,  he  devised 
the  land,  ^'to  my  four  sons^  Qilberty  William^  Joseph^  and  Georges 
or  the  survivors  of  them,  and  their  heirs  and  assigns^  to  be  equally 
divided  among  them,  when  the  youngest  attains  the  age  of  twenty-one 
years'^ 

All  the  sons  survived  the  testator. 

^George,  the  youngest  son ,  attained  twenty«one  years  in  1816.  [38 

Gilbert  died,  in  1812,  intestate  and  without  issue. 

William  died,  prior  to  1812,  and  left  a  son,  William,  and  a 
daughter,  his  heirs  at  law. 

Joseph  was  living  when  George  arrived  at  full  age,  and  the  de- 
fendant now  holds  his  interest. 

In  1815,  before  he  came  of  age,  George  gave  to  his  brother 
Joseph  a  letter  of  attorney,  to  sell  his  lands,  and  they  have  been 
sold  under  it,  and  the  defendant  claims  the  title. 

In  1835,  George  conveyed  to  the  plaintiff. 

In  the  same  year,  William,  the  grandson,  conveyed  to  the 
plaintiff. 

M.  A.  Satbi  and  B.  G.  Hurd,  for  the  plaintiff: 

I.  The  letter  of  attorney  from  George  Barton  is  void,  because, 
at  the  time  of  giving  it,  he  was  an  infant.  There  may  be  doubts 
whether  an  in&nt  can  make  a  valid  deed  of  bargain  and  sale,  or 
of  lease  and  release,  but  a  letter  of  attorney,  conveying  no  pres- 
ent interest,  is  spoken  of  in  all  the  books  as  a  mere  nullity. 
Zouch  r.  Parsons,  3  Burr.  1804;  Saunderson  v.  Marr,  1  H.  Bl.  75  ; 
Stofford  V,  Eoof,  9  Cowen.  626 ;  2  Kent's  Com.  234  236 ;  Fonda  v^ 
Van  Home,  15  Wend.  631 ;  3  Bac.  Ab.  598  j  2  Boll.  Ab.  2;  Noy,. 
130 ;  Palm.  237  ;  Boll.  242;  8  Co.  45,  a. 
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An  act  done  by  another  for  an  infant,  which  act  must  necessarily 
be  by  letter  of  attorney  under  seal,  is  absolutely  void.  Whitney 
V.  Dutch,  14  Mass.*  461. 

A  letter  of  attorney  given  by  an  infant  is  absolutely  void* 
Pyle  v.  Cravens,  4  Littell,  18;  Burton  on  Real  Property,  69;  Law 
Library,  No.  67;  1  Story's  Eq.  247;  Bingham  on  Infancy,  34; 
Story's  Agency,  7. 

II.  The  next  question  is,  what  estate  was  transmitted  by  the 
will. 

It  is  clear,  that  the  devise  creates  a  tenancy  in  common  to  com- 
mence in  possession  at  the  death  of  the  testator.  But  does  the 
39]  survivorship  relate  to  the  death  of  the  testator,  or  to  *the 
period  fixed  for  the  division  of  the  estate  ?  This  question  depends 
on  the  meaning  of  the  testator.  Hawes  v.  Hawes,  3  Atk.  524 ; 
S.  C,  1  Wils.  165 ;  1  Vee.  13 ;  Roebuck  v.  Dean,  2  Ves,  265 ;  Perry 
V.  Woods,  3  Ves.  206;  Stringer  r.  Phillips,  1  Eq.  Cas.  Ab.  292 ; 
Stones  V.  Heartley,  1  Ves.  Sen.  164 ;  Maberly  v.  Strode,  3  Ves. 
454 ;  Garland  et  al.  v.  Thomas  et  al.,  1  Bos.  &  Pul.  88. 

The  words,  "  to  be  equally  divided,"  in  a  will,  go  to  the  quality 
and  not  to  the  limitation^  of  an  estate.  Jackson  t;.  Luquera,  5 
Cowen,  221 ;  2  Hilliard  Ab.  43. 

If  the  construction  claimed  by  the  defendants  be  right,  the  dev- 
isees must  be  adjudged  to  have  cross  remainders,  which  are  not 
favored  in  law.  In  Perry  v.  White,  Cowp.  780,  it  was  settled,  that 
cross  remainders  are  not  to  be  implied  between  more  than  two. 
An  able  writer,  in  relation  to  cross  remainders,  says :  "  The  only 
rules  well  settled  seem  to  be  these:  1.  None  by  implication  in  a 
deed.  2.  Among  two,  the  judges  favor  them,  but  not  among  more 
than  two."    4  Dane's  Ab.  285. 

H.  Stanbbry,  C.  Delano,  and  H.  B.  Cubtis,  for  the  defendant : 

I.  There  is  scarcely  any  question  more  vexed  than  whether  the 
4ict8  of  infants  are  void  or  voidable. 

This  court  was  pressed  with  the  difficulty  arising  from  the  con- 
trariety of  the  cases,  in  Drake  v.  Ramsay,  5  Ohio,  251,  but  settled 
no  general  rule. 

The  older  cases  seem  inclined  to  make  the  acts  of  infants  void 
rather  than  voidable,  and  though  no  recent  case  is  found  directly 
overruling  these  decisions,  yet  the  rule  of  late  recognized  is  based 
on  a  different  principle,  holding  the  acts  of  an  infant  void,  where 
they  are  to  his  prejudice,  but  voidable,  where  they  may  be  bene- 
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ficial  to  him;  and  leaving  their  ratification  or  disaffirmance  to 
big  matore  judgment,  at  fall  age.  2  Kent's  Com.  236  ;  Oliver  t;. 
Houdlett,  13  Mass.  239;  Kline  v.  Beebe,  6  Conn.  503. 

*ln  Yin.  Ab.  384,  it  is  said :  <'  If  a  man  makes  a  deed  of  [40 
feoffment  to  an  infant,  and  the  infant  makes  a  letter  of  attorney 
to  another  to  take  Jivery  for  him,  this  is  good,  becaase  it  is  for 
his  benefit."  S.  P.,  1  Roll.  Ab.  730;  Whitney  t;.  Datch,  14  Mass. 
457. 

II.  There  can  be  no  legal  objection  to  the  creation  of  a  joint 
tenancy,  in  Ohio,  by  will.  It  is  troe  this  court  has  said,  in  Sar- 
gent V,  Stoinborger,  2  Ohio,  423,  that  estates  in  joint  tenancy  do 
not  exist  under  our  laws.  But  in  that  case  there  was  a  convey* 
ance  to  husband  and  wife  and  their  heirs.  Such  a  limitation 
would  create  a  joint  tenancy  at  common  law.  It  is  very  clear  that 
we  have  no  joint  tenancy  by  operation  of  law,  and  that  where 
without  express  words  to  create  a  survivorship,  there  is  only  a 
joint  estate  granted  or  devised,  which  at  common  law  would  make 
a  joint  tenancy,  it  would  here  be  construed  a  tenancy  in  common. 
For  it  can  scarcely  be  maintained  that  a  survivorship  can  not  be 
provided  for  and  established  by  devise,  where  the  intent  is  mani- 
fest.  So  long  as  a  testator  keeps  within  the  restriction  as  to 
perpetuities  declared  in  the  law  to  restrict  the  entailment  of  es* 
tates,  the  disposition  he  may  see  proper  to  make  of  his  land  will 
be  respected.  There  is  certainly  no  statute  to  forbid  a  testamen- 
tary provision  for  survivorship  or  cross  remainders  among  the 
first  donees.  An  estate  so  limited  is  not  in  strictness  a  joint  ten- 
ancy— a  right  of  survivoi-ship  may  be  devised  with  a  tenancy  in 
common,  and  yet  not  make  a  joint  tenancy,  for  there  are  other 
incidents  to  a  joint  tenancy  besides  the  jus  accrescendi.  For  in- 
stance, a  joint  tenant  may  by  lease  convey  a  title  paramount  to 
that  of  the  survivors,  which  he  could  not  do  where  a  survivorship 
is  provided  by  will  among  tenants  in  common,  until  the  happen- 
ing of  a  contingency. 

In  Doe  9.  Abey,  1  M.  4  S.  428,  it  is  said  by  Mr.  Justice  Bay  ley, 
that  a  "tenancy  in  common,  with  benefit  of  survivorship,  is  a  case 
which  may  exist  without  being  in  joint  tenancy,  because  survivor- 
ship is  not  the  only  characteristic  of  fl  joint  tenancy.'' 

♦Lane,  C.  J.    As  the  plaintiff  holds  the  right  of  William    [41 
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Barton,  the  grandson,  if  he  inherited  any  from  his  father,  it  be- 
comes necessary  first  to  consider  what  estate  was  transmitted  to  the 
sons  by  the  will.  It  gives  the  land  to  his  sons,  or  the  survivors  and 
their  heirs,  to  be  divided  when  the  youngest  attains  twenty-one. 
By  this  phraseology,  did  the  testator  intend  to  create  cross  re- 
mainders among  his  four  sons,  so  that  those  who  were  surviving 
when  the  youngest  was  of  age  should  take  the  estate,  or  does  the 
condition  of  survivorship  relate  to  the  death  of  the  testator,  and 
an  estate  in  fee  pass  to  those  of  his  sons  who  were  then  living? 

We  can  not  hesitate  to  believe  that  the  intention  of  the  testator 
will  be  better  mot  by  the  last  construction.  For  if  the  former 
prevailed,  the  children  of  his  son  William,  who  died  before  the 
youngest  became  of  Bge,  would  be  excluded  from  the  inheritance, 
and  all  their  father's  share  of  the  estate  pass  to  the  brothers. 
And  the  contingency  which  has  here  happened  is  a  good  example 
of  the  value  of  the  rule  which  the  law  applies  to  cases  like  this, 
that  cross  remainders  are  not  to  be  presumed  between  more  than 
two  devisees,  unless  required  by  the  imperative  terms  of  the  will; 
that  they  are  not  to  be  raised  by^implication,  except  between  two 
only. 

By  the  operation  of  this  rule,  the  estate  became  vested  in  those 
of  his  children  who  survived  the  testator,  and  at  the  death  of  such 
children  was  transmitted  by  descent,  and  not  in  remainder. 

The  effect  of  this  interpretation  is,  that  William  Barton,  the 
grandson,  took  one-half  the  share  of  his  father,  who  held  one-fourth 
the  land  under  the  will,  and  one-sixteenth  as  the  heir  of  his  uncle 
Gilbert,  which  is  now  the  property  of  the  plaintiff,  and  is  five 
thirty-seconds  of  the  entire  estate. 

The  same  rule  of  construction  gave  to  Qeorge  Barton  ten 
thirty -seconds,  which  is  likewise  held  by  the  plaintiff,  under  a 
deed  from  him,  unless  George  was  divested  of  his  title  by  the  sale 
nnder  the  letters  of  attorney,  given,  in  his  minority,  to  his  brother 
Joseph. 

It  is  claimed  by  the  plaintiff  that  these  letters  of  attorney 
42]    *are  void,  incapable  of  ratification,  and  never  well  executed. 

Wo  are  then  led  to  the  oft  discussed,  and  yet  not  settled  ques* 
tion,  as  to  what  acts  of  an  ibfant  are  void  and  what  voidable. 
No  accurate  test  has  yet  been  propounded  to  determine  this  im- 
portant point,  and  the  authorities  seem  rather  to  decide  individual 
cases  than  to  give  a  comprehensive  and  intelligible  rule.  Yet  in 
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all,  and  from  the  earliest,  wo  find  it  laid  down,  that  deeds  which 
do  not  derive  their  efficacy  from  delivery  only,  are  void ;  and  it 
has  been  held  in  many  cases,  and,  as  far  as  I  can  learn,  without  a 
dissenting  opinion,  or  a  contradictory  authority,  that  letters  of 
attorney,  conveying  no  present  interest,  are  absolutely  null. 

It  would  be  a  bold  act  to  attempt  to  withstand  this  body  of 
precedent,  and  we  can  not  but  recognise  it  as  destructive  of  that 
part  of  the  defendant's  title. 

It  is  therefore  unnecessary  to  consider  any  further  questions. 
The  plaintiff  is  entitled  to  fifteen  thirty-seconds  of  the  land. 

The  defendant  is  to  have  the  benefit  of  the  law  for  the  relief  of 
occupants. 

Motion  granted. 


Thi  Lxssn  OF  Throckmorton  and  Trimblb  v.  William  Moon 

AND  OTHERS. 

A  sberiffft  deed,  describing  the  land  conveyed  as  1,066  acres  in  a  tract  of  1,731 
acres  located  in  the  name  of  JR.  T.,  is  void  for  uncertainty. 

This  is  an  action  of  ejectment  from  the  county  of  Olinton. 

The  premises  in  controversy  are  the  southwest  quarter  of 
survey  No.  1,939,  in  the  Virginia  military  district,  northwest  of 
the  Ohio  river,  with  the  surplusage  attached  thereto,  as  designated 
on  the  surveyor's  plat. 

A  patent  issued  to  Bichard  Throckmorton,  on  March  24,  1800, 
and  a  deed  was  duly  executed  by  him  to  ^Trimble,  the  other  [43 
lessor  of  the  plaintiff,  on  April  5,  1838,  for  the  same  land.  The 
defendants  claimed  under  a  deed  from  the  sheriff  of  Hamilton 
county,  dated  August  12, 1801,  to  Jesse  Hunt.  The  sheriff's  deed 
was  made  in  pursuance  of  a  sale  of  the  lands,  upon  a  judgment,  in 
a  suit  instituted  by  attachment  in  the  court  of  common  pleas  of 
Hamilton  county,  in  which  suit  Abijah  Hunt  was  plaintiff,  and 
Bichard  Throckmorton,  one  of  the  plaintiffs'  lessors,  and  the 
patentee,  was  defendant  This  last  deed,  it  is  claimed,  covers  the 
land  in  dispute.  The  defendants  have  Jesse  Hunt's  title.  It  is 
admitted  that  the  plaintiff  is  entitled  to  recover,  unless  the  de- 
fendants are  protected  by  the  sheriff's  deed,  or  by  the  statute  of 
limitations,  they  having  been  in  possession  more  than  twenty  years. 
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Thompson,  Weight  &  Walker,  for  the  plaintiflfe. 
G.  J.  Smith,  for  the  defendants. 

Wood,  J.  The  plaintiffs'  counsel  have  taken  several  exceptions 
to  the  proceedings  under  the  attachment,  and,  among  others,  it  is 
contended,  the  levy  and  the  sheriff's  deed  to  Hunt  are  void,  for  the 
want  of  a  pertinent  and  necessary  description  of  the  premises  so 
levied  on  and  sold. 

The  sheriff's  deed  descrihes  the  land  as  1,055  acres,  heing  part 
of  a  tract  of  1,731  acres,  or  thereabouts,  situated  on  the  east  branch 
of  the  Little  Miami  river,  being  part  of  a  tract  located  in  the 
name  of  Richard  Throckmorton  by  Joseph  Lewis.  Is  this  de- 
scription of  the  land  sufficient?  In  Sheldon  v.  Soper,  14  Johns. 
352,  in  relation  to  levies,  it  is  said  to  be  a  general  and  salutary 
principle,  one  necessary  to  guard  against  fraud  and  to  pre* 
serve  integrity  and  fairness  at  public  auctions,  that  no  property 
should  pass  at  a  sheriff's  sale  but  what  was,  at  the  time,  ascer- 
tained and  declared.  In  Jackson  v.  Delancy,  13  Johns.  537,  it  is 
also  said,  that  no  person  attending  sheriff's  sales  can  know  what 
44]  price  to  bid,  or  how  to  ^regulate  his  judgment,  if  there  be  no 
specific  designation  of  the  property.  In  Matthews  v.  Thompson, 
3  Ohio.  272,  a  levy  on  100  acres,  section  4,  township  7,  range  4,  was 
held  to  be  too  uncertain.  There  can  be  no  difference,  in  principle, 
as  to  the  requisite  certainty  in  the  description,  whether  in  the 
levy  or  the  conveyance  by  the  sheriff.  Every  conveyance  of  real 
property  must  contain  such  a  convenient  and  defiDlte  description, 
that  by  its  terms  the  land  can  be  located,  and  if  not,  the  convey- 
ance is  void,    Jac.  Law  Die,  tit.  Deed. 

Try  this  sheriff's  levy  or  deed  by  these  rules.  The  levy  and 
deed  are  identical  in  description:  '^  1,055  acres  of  land,  part  of  a 
tract  of  1,731  acres,  or  thereabouts,  situated  on  the  east  branch  of 
the  Little  Miami  river,  being  part  of  a  tract  located  in  the  name 
of  Richard  Throckmorton  by  Joseph  Lewis."  The  purchaser,  we 
will  suppose,  sets  out  with  his  deed  in  his  hand  to  take  possession. 
The  cast  branch  of  the  Little  Miami  is  readily  found — it  is  notori- 
ous. In  tracing  up  the  branch,  from  its  mouth,  he  inquires  foi 
the  Throckmorton  tract,  located  by  Joseph  Lewis,  but  can  find 
only  a  Throckmorton  tract,  located  by  Geo.  Lewis.  The  evidence 
shows  such  to  be  the  fact  I  He  may,  however,  suppose  the  name 
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of  the  locator  to  be  an  error,  bo  far  as  the  christian  name  is  con- 
cerned,  and  that  he  is  on  the  right  tract;  but  he  ascertains  the 
tract  located  by  Lewis,  whether  Joseph  or  George,  to  be  3,167^  acres, 
instead  of  1,731.  Snch,  again,  from  the  evidence  is  the  quantity. 
It  most  be  admitted,  with  these  facts  before  him,  it  would  be  un- 
reasonable to  suppose  that  this  was  the  land  he  purchased ;  but 
suppose  it  to  contain  1,731  acres ;  his  purchase  and  deed  call  for 
1,055  acres  of  the  tract  of  1,731  acres,  and  where  shall  he  commence 
his  survey?  What  part  of  it  did  he  purchase,  or  what  particular 
portion  of  it  is  conveyed  to  him?  It  seems  to  us,  neither  the  levy 
nor  the  deed  convey  any  answer  to  the  inquiry.  It  will  be  ob- 
served, that  it  was  not  an  undivided  interest  in  the  tract,  but  an 
interest  held  in  severalty,  which  is  attempted  to  be  sold  and  coor 
vcyed ;  and,  In  our  opinion,  such  a  vagueness  of  description,  either 
in  the  levy  or  deed,  is  fatal  to  the  defendants'  title. 

^Reliance  is,  however,  placed  on  the  statute  of  limitations,  [45 
but  the  evidence  is  clear,  that  Richard  Throckmorton  was  never  in 
Ohio,  nor  out  of  the  State  of  New  Jersey,  excepting  once,  on  a 
voyage  to  London.  He  is,  therefore,  within  the  saving  clause  of  the 
statute,  and  his  right  consequently  not  barred.  The  dofondents 
are,  however,  entitled  to  the  benefit  of  the  occupying  claimant  law. 


Thomas  Duncan,  Sheriff  of  Jackson  County,  v.  Thomas 

Drakelet. 

A  sheriff  can  not  be  amerced  for  not  executing  a  ea.  aa,  from  another  county, 
unless  the  indorsement  "funds  deposited,"  etc.,  is  made  upon  the  writ, 
nor  can  a  tender  of  his  fees  be  substituted  in  the  place  of  such  indorsement. 

This  is  a  eertiotari  to  the  court  of  common  pleas  of  the  county 
of  Jefferson. 

The  record  shows  that,  at  the  August  term  of  the  court  of  com- 
mon pleas  of  Jefferson  county,  1839,  Thomas  Drakeley  recovered  a 
judgment  against  William  TuUough  and  Alexander  Armstrong, 
for  the  sum  of  $981.11  damage,  and  $6.91  costs  of  suit. 

At  the  same  term  of  the  court,  on  motion  of  Stokeley  k  Black, 
attorneys  for  the  plaintiff,  founded  upon  the  affidavit  of  Daniel 
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Darrah,  agent  of  the  plaintiff,  that  William  TuIIoagh,  one  of  the 
defendants,  had  converted,  or  was  about  to  convert,  his  property 
into  money,  with  intent  to  prevent  its  being  taken  in  execation, 
an  order  was  made  that  a  ca,  sa.  should  be  issued.  This  was  ac- 
cordingly done,  and  the  writ  directed  to  the  sheriff  of  Jackson 
cotinty.  This  writ  bears  date  August  22, 1839,  and  indorsed  in  the 
46]  usual  form,  with  *the  names  of  the  parties,  the  date  and 
amount  of  the  judgment,  etc. 

The  writ  was  delivered  to  the  sheriff  of  Jackson  county,  and  by 
him  returned  on  September  1,  1839,  indorsed  as  follows:  '<  The 
within  writ  not  served,  the  clerk  not  having  indorsed  that  funds 
were  deposited  with  him  to  pay  my  fees.  September  1,  1839. 
John  Duncan,  Sheriff,  J.  C." 

On  February  17, 1839,.  Drakeley  by  his  attorney,  caused  a  notice 
to  be  served  on  the  plaintiff  in  certiorari^  that  at  the  next  term 
of  the  court  of  common  pleas  of  Jefferson  county,  he  would  move 
the  court  to  amerce  him  for  refusing  to  serve  and  execute  said  writ 
without  cause. 

The  case  came  on  for  hearing  at  the  May  term  of  the  court  of 
common  pleas;  and  that  court  found,  among  other  things,  that 
<Hhe  said  plaintiff  tendered  and  offered  to  the  said  defendant, 
Duncan,  the  sum  of  fifly  dollars,  for  the  express  purpose  of  pay- 
ing to  the  said  defendant,  Duncan,  his  costs  to  accrue  in  the  service 
of  said  writ  of  execution,  and  for  the  serving  of  the  same ;  that  the 
said  sum  was  more  than  sufficient  to  pay  all  legal  fees  for  service, 
and  that  said  Duncan  refused  to  serve  and  execute  said  writ  accord- 
ing to  the  command  thereof,"  etc. 

Upon  this  state  of  facts  the  court  amerced  'Uhe  said  defendant, 
Duncan,"  in  the  sum  of  $1,032.79,  the  amount  of  the  judgment  with 
interest,  and  in  the  further  sum  of  $103,  being  the  penalty  of  ten 
per  cent,  thereon,  for  which  judgment  was  rendered. 

To  reverse  this  judgment,  this  writ  of  certiorari  is  prosecuted. 
A  number  of  errors  are  assigned,  but  it  is  only  necessary  to  notice 
the  following: 

^<  1.  The  affidavit  on  which  said  writ  of  ca,  sa.  was  issued,  was 
insufficient,  being  made  by  one  Daniel  Darrah,  as  agent  of  the  said 
plaintiff,  but  who  was  uot  the  applicant  for  issuing  said  writ,  in- 
stead of  being  made  by  the  'judgment  creditor  or  his  lawful  at* 
torneys,'  as  the  law  directs. 
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'<  2.  It  does  not  appear  that  any  other  testimooy  than  the  affi- 
davit of  said  Darrah  was  adduced  to  the  court  or  jadge,  *on  [47 
the  application  for  issuing  said  writ  of  capias^  of  the  truth  of  the 
fact  alleged  in  said  affidavit,  and  upon  which  said  writ  of  ca,  sa, 
was  issued. 

"  3.  It  does  not  appear  that  any  affidavit  was  made  or  filed  asv 
against  said  Armstrong,  one  of  the  defendants,  against  whom  the 
ca.  sa.  was  issued. 

"4.  The  said  writ  ofoa.  sa.  was  not  indorsed  by  the  clerk, 
'fnnds  are  deposited  to  pay  the  sheriff  on  this  writ^*  as  is  required 
by  law." 

BosTWiCK,  for  the  plaintiff  in  certiorari. 

Peck,  contra. 

As  the  case  turns  upon  the  construction  of  statutes,  and  no  att« 
thorities  are  cited,  the  discussion  of  counsel  is  not  inserted. 

HiTCHOooK,  J.  Before  proceeding  to  the  consideration  of  this 
case,  it  may  be  proper  to  remark  that  in  proceedings  under  the 
statute  authorizing  the  amercement  of  an  officer,  great  strictness  is 
required,  and  he  who  would  avail  himself  of  the  remedy  therein  pro- 
vided, must  bring  himself  both  within  theletterand  spirit  of  the  law. 
It  is  right  that  it  should  be  so,  because  the  remedy  is  summary,  and 
in  its  consequences  highly  penal.  There  is  no  trial  by  jury,  and 
but  little,  if  any,  discretion  is  left  to  the  court.  The  causes  for 
which  a  sheriff  may  be  amerced  are,  for  neglecting  or  refusing  to 
execute  any  writ  of  execution  to  him  directed,  and  which  has 
come  to  his  hands;  for  neglecting  or  refusing  to  sell  any  goods 
and  chattels,  lands  and  tenements;  for  neglecting  to  call  an  inquest 
to  appraise  lands,  and  return  a  copy  thereof  forthwith  to  the  clerk's 
office;  for  neglecting  to  return  any  writ  of  execution  to  him 
directed  on  or  before  the  second  day  of  the  term,  except  in  the 
county  of  Hamilton ;  for  neglecting  to  return  an  inventory  of  the 
goods  and  chattels  by  him  taken  in  execution,  unless  he  shall  re- 
turn that  he  hath  levied  and  made  the  amount  of  debt,  damages, 
and  costs;  for  neglecting  and  refusing  *to  pay  over  on  [48 
demand,  to  the  plaintiff,  all  moneys  by  him  collected  or  received 
for  his  use;  and  for  neglecting  and  refusing  to  pay  over  to  the 
defendant,  on  demand,  all  moneys  received  on  the  sale  of  any 
property  over  and  above  what  is  sufficient  to  satisfy  the  writ  of 
execution.    29  Ohio  L.  109.    In  each  of  these  cases,  the  sheriff, 

41 


Digitized  by  VjOOQIC 


49  SUPEBME  COURT  OF  OHIO. 

Duncan  v.  Drakeley. 

on  motion  in  open  conrt,  shall  be  amerced  in  the  amoont  of  debt, 
damages,  and  costs  named  in  the  execntion,  with  ten  per  cent, 
penalty  thereon  for  the  use  of  the  plaintiff  or  defendant,  as  the 
case  may  be.  While  in  an  action  at  common  law  a  plaintiff,  in 
any  of  these  cases,  wonld  recover  only  the  damages  actually  sus- 
tained, by  seeking  his  remedy  under  this  statute  he  is  sure  to  re- 
cover, if  he  recovers  at  all,  the  full  amount  of  his  debt,  with  the 
additional  penalty.  The  object  of  the  law  is,  undoubtedly,  to  in- 
duce fidelity  on  the  part  of  a  sheriff,  but  if  carried  into  execution 
it  sometimes  operates  very  severely. 

The  three  first  errors  assigned  in  this  case  refer  to  the  proceed 

ings  which  transpired  before  the  writ  of  ca.  sa.  was  issued,  and 

are  based  upon  the  hypothesis  that  no  sufficient  cause  was  shown 

for  issuing  the  writ.    Previous  to  the  act  of  March  19,  1838,  "to 

abolish  imprisonment  for  debt,"  a  ca.  sd.  might  have  been  issued, 

as  a  matter  of  course,  to  enforce  the  collection  of  a  j^udgment* 

But  since  the  enactment  of  this  law  such  writ  can  be  issued  only  in 

certain  specified  cases,  and  in  pursuance  of  an  order  of  the  court 

rendering  the  judgment,  or  of  a  judge  of  that  court.    36  Ohio  L. 

76.     One  condition  upon  which  such  writ  may  be  issued,  is  where 

the  defendant  <*has  converted,  or  is  about  to  convert,  his  property 

into  money,  with  intent  to  prevent  its  being  taken  on  execution.** 

Of  the  existence  of  this  fact,  the  court  or  judge  must  be  "  satisfied 

by  the  affidavit  of  the  judgment  creditor,  or  his  lawful  attorney, 

and  such  other  testimony"  as  shall  be  adduced.    The  attorney 

referred  to  in  the  statute,  I  apprehend,  is  an  attorney  at  law. 

Such  would  seem  to  be  the  evident  meaning. 

In  the  case  before  us  the  affidavit  was  not  made  either  by  the 

it  creditor  or  by  his  attorney  in  court,  but  by  a  third  per- 

as  agent  of  the  ^creditor.     The  law  speaks  of  "other  tes- 

in  addition  to  the  oath  of  the  party,  and  no  such  testi- 

,s  introduced.    It  is  clear  that  there  was  not  a  literal  com- 

i^ith  the  terms  of  the  statute,  and  it  is  at  least  doubtful 

there  was  a  substantial  compliance.    Another  objection 

the  case  is,  that  here  were  two  defendants,  with  respect 

whom  no  affidavit  was  filed,  and  yet  the  ca.  sa.  was  is- 

Lnst  both.    Such  a  case  does  not  seom  to  have  been  in  the 

ation  of  the  legislature  at  the  time  the  law  was  passed. 

nothing  is  said  about  a  case  so  situated.     If  it  be  improper 

ion  lor  debt,  unles:^  where  there  is  j^nma /arie  evidence  of 
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a  fraudulent  act,  or  frAuduient  desiga  on  the  part  of  the  debtor, 
it  would  seem  rather  hard  to  imprison  one  individual  upon  evi- 
dence ihat  another  was  about  to  commil  a  fraudulent  act.  It  cer- 
tainly would  not  be  in  conformity  with  the  spirit  of  this  statute, 
for  under  it  I  conceive  that  no  man  can,  strictly  speaking,  be  im- 
prisoned for  debt.  The  imprisonment  is  rather  in  th^  nature  of  a 
punishment  for  fraudulent  conduct.  But  in  the  opinion  of  a  ma- 
jority of  the  court,  it  is  not  necessary  in  this  case  to  decide  any  of 
these  questions.  The  sheriff  has  no  connection  with  them.  He 
can  no  more  shield  himself  for  neglects  in  consequence  of  an  error 
which  the  court  may  have  committed  in  making  the  order,  than  he 
could  by  showing  that  there  was  an  error  in  the  original  judgment. 
The  execution  having  been  issued  by  competent  authority,  would 
have  protected  him  in  the  performance  of  any  act  necessary  to  en<* 
force  it. 

The  fourth  error  assigned  is,  that  the  writ  was  not  indorsed, 
''funds  are  deposited  to  pay  the  sheriff  on  this  writ." 

By  section  20  of  the  act  "  regalating  the  fees  of  officers  in  civil 
and  criminal  cases,"  29  Ohio  L.  226,  it  is  enacted,  "that  it  shall  be 
the  duty  of  each  and  every  clerk,  when  he  issues  such  writ  to  a 
sheriff  or  other  officer  discharging  the  duties  of  sheriff  in  any  other 
county  in  this  state,  to  indorse  on  the  back  of  said  writ  these 
words :  '  Funds  are  deposited  to  pay  the  sheriff  on  this  writ,'  and 
subscribe  *his  name  thereto ;  and  no  sheriff  or  other  officer  [50 
shall  be  bound  to  execute  and  return  any  writ  of  capias  ad  re- 
spondendum which  shall  not  be  thus  indorsed."  In  the  case  be- 
fore the  court,  the  writ  was  a  capias  ad  respondendum,  and  was 
not  thus  indorsed.  And  this  was  the  reason  assigned  by  the  sheriff 
for  not  executing  it.  The  object  of  requiring  this  indorsement  is, 
that  the  sheriff  to  whom  the  writ  is  directed  may  have  assurance 
that  his  fees  are  secured.  The  record  before  us  shows,  that  the 
judgment  creditor  tendered  to  the  sheriff  an  amount  more  than 
Bufficient  to  satisfy  all  fees  that  could  accrue,  and  it  is  urged  by 
counsel  that  this  is  equivalent  at  least  to  an  indorsement  on  the 
writ.  It  certainly  is  sufficient  to  satisfy  the  court  that  the  sheriff 
did  not  refuse  to  execute  the  writ  because  he  was  apprehensive  of 
any  loss  of  fees.  He  must  have  been  actuated  by  some  other  mo« 
tive,and  possibly,  in  an  action  at  common  law  for  a  misfeasance  in 
office,  he  might  find  it  difficult  to  defend  on  the  ground  that  the 
required  indorsement  was  not  made.     Upon  this  point  we  express 
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DO  opinion.  Bat  this  is  not  saoh  an  action.  It  is  a  proceeding  on  a 
motion  to  amorce,  in  which  case  the  party  prosecuting  mast,  as  be- 
fore stated,  bring  himself  within  both  the  letter  and  the  spirit  of 
the  law.  Does  he  do  it  here?  The  statute  is  explicit  that  the  in- 
dorsement shall  be  made,  and  it  is  equally  explicit,  that  if  it  be 
not  made,  and  the  writ  be  a  capias  ad  respondendum, "  no  sheriff  or 
other  officer  shall  be  bound  to  execute  and  return  "  it.  Can  he  be 
amerced  for  not  doing  that  which  the  law  declares  he  shall  not  be 
bound  to  do?.  We  think  not,  and  that  the  court  of  common  pleas 
erred  in  deciding  otherwise. 
Judgment  reversed. 


61]  *The  State  of  Ohio,  for  the  use  of  the  Commissionebs  of 
Guernsey  Countit,  r.  Samuel  Findley  and  others. 

A  bond  given  by  a  county  treasurer,  the  condition  of  which  iB,  that  he  shall 
faithfully  and  impartially  discharge  all  the  duties  of  the  office,  is  a  good 
statutory  bond  for  so  much  as  is  prescribed  by  the  statute  and  compre- 
hended in  the  condition,  even  though  it  may  be  void  for  the  residue. 

[The  oath  of  office  is  a  mere  ministerial  act,  and  not  a  condition  precedent  to 
entering  upon  the  duties  of  the  office,  nor  will  the  omission  to  take  it  by 
the  principal  in  an  official  bond  discharge  the  sureties. 

This  is  an  action  of  debt  from  the  county  of  Guernsey. 

The  suit  is  brought  against  Hamilton  Bobb  and  his  sureties, 
upon  a  bond  for  the  performance  of  his  duties  as  treasurer  of  the 
county.  The  declaration  contains  two  counts,  in  each  of  which 
the  bond  with  the  condition  is  set  out.  That  condition,  after  re- 
citing that  Hamilton  Robb  had  been  duly  elected  treasurer  of  the 
county,  is  in  these  said  words:  '<Now  if  the  aforesaid  Hamilton 
Bobb,  treasurer  as  aforesaid,  shall  faithfully  and  impartially  dis- 
charge all  the  duties  of  his  said  office  agreeably  to  law,  then  the 
above  obligation  to  be  void,*'  etc.  In  the  first  count,  it  is  averred 
that  Eobb,  on  January  5,  1838  (being  the  first  Monday),  took  an 
oath  that  he  would  faithfully  discharge  all  the  duties  of  the  office. 
The  second  contains  no  such  averment.  It  is  averred  in  both  counts 
that  Eobb,  on  June  5,  1838,  became  and  was  in  fact  treasurer  until 
March  1,  1839,  when  the  office  became  vacant.  The  breach  as- 
signed is,  that  Bobb,  while  acting  as  treasurer,  received  money 
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which  he  failed  to  pay  over.  To  this  declaration  the  defendant 
demurred.  The  demurrer  was  overruled  in  the  common  pleas,  and 
the  defendants,  having  leave  for  that  purpose,  plead  the  general 
issue,  and  five  special  pleas,  the  four  first  of  which  aver  that  Robb 
did  not  take  an  oath  of  office  as  required  by  the  statute,  and  the 
sixth  traverses  the  allegation  in  the  first  count  of  the  declaration 
that  Bobb  did  not  take  an  oath,  etc.  To  these  five  last  pleas  the 
plaintiff  has  ^demurred.  The  demurrer  to  the  declaration  [53 
raises  these  questions : 

1.  Whether  the  instrument  sued  upon  is  a  good  statutory  bond. 

2.  If  not,  whether  it  is  a  good  bond  at  common  law, 

3.  Whether  Bobb  was  entitled  to  act  as  treasurer  before  he  had 
given  the  bond  required  by  the  act. 

The  demurrer  to  the  pleas  presents  a  question  similar  to  the 
last,  that  is,  whether  Bobb  was  treasurer  before  he  had  taken  the 
oath. 

B.  S.  CowEN,  for  the  plaintiff:  • 

It  is  conceded,  that  the  condition  of  this  bond  is  more  compre- 
hensive than  is  required  by  the  statute;  still,  inasmuch  as  the 
statute  does  not  declare  such  bond  void,  and  as  there  is  nothing 
in  it  against  public  policy  or  morals,  it  must  be  held  good  for  all 
the  purposes  contemplated  by  the  statute.  United  States  v.  Brad- 
ley, 10  Pet.  343;  Fanner  &  Brown  v.  United  States,  5  Pet.  374; 
United  States  v.  Yanzandt,  11  Wheat.  184. 

Bobb  having  entered  upon  the  duties  of  his  office  after  the  exe- 
cution and  delivery  of  the  bond,  it  is  too  late  for  his  securities  to 
say  that  the  oath  of  office  was  not  administered.  Wetland  Canal 
Company  v,  Hathaway,  8  Wend  483 ;  Hughes  v.  James,  3  J.  J. 
Marsh.  700;  Pendleton  v.  Bank  of  Kentucky,  1  Mon.  171,  181; 
Bernard  v.  Lewis,  4  Littell,  148;  Governor  v.  Twitty,  1  Devereux, 
153;  Hunt  v.  Bridgham,  2  Fick.  581;  Phil.  Bv.,  Cowen  &  Hiirs 
notes,  pt.  1,  p.  670. 

Haepkb  &  BsLL,  for  the  defendants : 

The  omission  by  Bobb  to  take  the  oath  of  office  operates  to 
discharge  his  securities.  The  oath  is  designed  to  protect  not  only 
the  public,  but  the  sureties  also.  They  execute  the  bond  upon  the 
Buppositidn  that  the  principal  will  act  under  the  sanction  of  an 
oath.  Unless  all  the  formalties  required  by  law  be  complied  with, 
the  bond  is  an  escrow,  and  nothing  more.  The  rule  is  well  settled, 
that  the  liability  of  a  surety  is  not  to  be  extended  by  implication. 
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63]  Miller  v.  Stewart,  9  *Wheat,  702;  State  of  Ohio  v.  Crooks, 
7  Ohio,  221,  pt.  2. 

Id  Eentacky,  a  bond  directed  bj  statale  to  be  executed  and  at- 
tested in  a  particular  manner  is  void,  unless  the  execution  and 
attestation  are  in  accordance  with  the  provisions  of  the  statute. 
Hardin  r.  Owings,  1  Bibb,  214. 

The  condition  of  the  bond  differs  from  that  prescribed  by  the 
statute,  and  therefore  the  commissioners  of  the  county  had  no 
power  to  rec<3ive  it.  Their  authority  is  limited  to  certain  speci- 
fied duties.  Not  so  with  the  United  States,  and  on  this  distinction 
turned  the  cases  of  the  United  States  v,  Tingey,  5  Pet.  115  ;  Fan- 
ner &  Brown  v.  United  States,  5  Pet.  374 ;  United  States  v.  Brad- 
ley, 10  Pet.  344 ;  Postmaster-General  v.  Early,  12  Wheat.  136. 

But  a  recovery  can  not  be  had  on  this  bond,  because  its  condi- 
tion is  indivisible.  Where  a  condition  is  good  in  part  and  bad  in 
part,  and  the  good  can  be  separated  from  the  bad,  the  one  may  be 
retained  and  the  other  rejected.  Not  so,  however,  where,  as  in 
this  case,  the  condition  is  single  and  indivisible.  United  States  v. 
Tingey,  5  Pet,  374;  Bartlett  v.  Willis,  3  Mass.  105;  Fanner  & 
Brown  v.  United  States,  5  Pet.  388;  Postmaster-G-eneral  v.  Bariy, 
12  Wheat.  136. 

The  bond  must  be  substantially  such  as  is  authorized  by  the 
statute,  otherwise  it  can  not  be  enforced.  Lowther  v.  Lawrence, 
Wright,  188;  Collier  v.  Johnson,  7  Ohio,  235,  pt.  1;  Gardner 
V.  Woodyear,  1  Ohio,  170 ;  Commissioner  of  Insolvents  v.  Way,  3 
Ohio,  103. 

W.  W,  Traoby,  on  the  same  side,  cited  these  additional  author- 
ities:  Reynolds  t?.  Rogers,  5  Ohio,  169;  The  King  v.  Courtenay, 
9  Bast,  246 ;  The  King  v.  Carter,  Cowper,  220 ;  The  King  v. 
Tborndike,  8  East,  543 ;  Coulbourne  t?.  Ellis,  5  Mass.  427. 

'  Gbimke,  J.  The  statute  prescribing  the  duties  of  county  treas* 
urers  provides  that  a  bond  shall  be  given  conditioned  for  the  pay- 
54]  ing  over  according  to  law  all  moneys  which  shall  be  ^re- 
ceived for  state,  county,  township,  or  other  purposes ;  it  also  directs 
that  each  county  treasurer  shall  take  and  subscribe  an  oath  that 
he  will  faithfully  discharge  all  the  duties  of  his  office.  It  is  evi- 
dent, that  the  condition  of  the  bond  is  not  in  its  terms  in  conform- 
ity with  the  provisions  of  the  statute ;  indeed,  it  is  not  denied  that 
it  is  more  comprehensive  than  the  law  requires ;  but  it  is  contended 
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that  inasmuch  as  the  paying  over  according  to  law  all  moneys 
which  shall  come  into  his  hands,  is  one  of  the  duties  of  a  county 
treasurer,  and  the  very  one  for  which  bond  is  required  to  bo  given, 
that  the  bond,  in  this  instance,  does  include  the  very  condition 
prescribed  by  the  statute,  and  that  therefore  no  objection  can  be 
made  to  a  recovery  for  a  breach  of  that  condition ;  in  other  wordsi 
that  if  the  bond  is  not  wholly  void,  the  plaintiff  is  entitled  to  re- 
cover upon  it  for  so  much  as  is  good,  without  touching  the  question 
whether  so  far  as  concerns  the  residue  it  is  a  good  obligation  or 
not. 

It  was  once  supposed,  that  if  any  part  of  the  consideration  or 
subject  matter  of  a  contract  was  contrary  to  a  statute,  the  whole 
would  be  invalid;  and  a  distinction  was  taken  between  the  com- 
mon law  and,  a  statute,  so  that  if  only  a  portion  of  a  deed  or  bond 
was  contrary  to  the  common  law,  the  unlawful  part,  if  it  coufld  be 
separated  from  the  rest,  should  be  rejected,  and  the  remainder  of 
the  instrument  should  stand  good.  But  there  are  many  instances 
in  which  the  invalidity  of  part  of  a  deed,  by  virtue  of  a  statutet 
has  been  held  not  to  destroy  the  whole ;  and  the  remainder  being 
legal  and  distinct  has  been  upheld,  there  being  no  express  words 
in  the  act  to  render  the  whole  void.  Thus,  the  mortmain  act,  9 
6.  2,  c.  37,  makes  void  all  grants  to  charitable  uses ;  but  where 
a  deed  contained  several  limitations,  one  of  which  was  void,  as 
being  to  a  charitable  use,  it  was  held  that  the  other  limitations 
were  not  affected,  although  included  in  the  same  deed.  Thomp- 
son V,  Pitcher,  6  Taunt.  359.  So  it  was  decided  upon  the  property 
tax  act,  that  a  provision  inserted  in  violation  thereof  in  a  deed, 
Uiat  the  tax  should  not  be  allowed  or  deducted  from  payments  to 
be  made,  shall  not  affect  the  validity  of  the  rest  of  the  instrument. 
Beadshaw  v.  Balders,  and  Fuller  r.  Abbott,  4  Tannt.  57,  *105,  [&5 
113.  The  distinction,  when  the  cases  are  closely  and  thoroughly 
examined,  is  not  between  the  different  effect  and  power  of  the 
common  and  statute  law.  It  turns  rather  upon  the  difference  be- 
tween those  instruments  which,  on  the  one  hand,  contain  pro- 
visions and  conditions  which  are  merely  illegal,  and  those  which 
are  malum  in  se,  as  well  as  contrary  to  the  enactments  of  some 
positive  law.  The  case  of  Thompson  v.  Pitcher,  6  Taunt.  359,  al- 
ready referred  to,  contains  a  full  and  clear  exposition  of  the  doc- 
trine. C.  J.  Gibbes,  referring  to  the  argument,  that  if  the  deed 
was  void  as  to  part,  it  must  be  void  as  to  the  whole,  says,  <^  if  the 
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objection  had  been  derived  from  the  common  law,  it  is  admitted 
that  would  not  be  the  consequence."  But  be  adds,  'Mt  is  urged 
that  the  statute  makes  the  whole  deed  void ;  the  truth  is,  however, 
there  is  no  difference  between  a  transaction  void  at  common  law 
and  void  by  statute.  If  an  act  be  prohibited,  the  construction  to 
be  put  on  a  deed  conveying  property  illegally,  is  that  the  partio- 
nlar  clause  which  so  conveys  it  is  void  equally,  whether  it  bo 
statute  or  common  law.  But  it  may  happen  that  the  statute  goes 
further,  and  says  that  the  whole  deed  shall  be  void,  to  all  intents 
and  purposes,  and  when  that  is  sOy  the  court  must  so  pronounce, 
because  the  legislature  have  so  enacted,  not  becattse  the  transaction 
prohibited  is  illegal^ 

The  doctrine,  that  there  is  no  difference  between  a  transaction 
void  at  common  law,  and  one  void  by  the  statute,  may  seem  to  bo 
the  promulgation  of  an  entirely  new  principle,  and  to  contradict, 
in  the  plainest  terms,  decisions  which  had  been  previously  made. 
But  it  is  in  reality  supported  by  the  earliest  authorities,  and  no 
misapprehension  could  have  existed  as  to  their  true  import,  if  a 
full  statement  of  the  circumstances  under  which  they  were  de- 
cided had  always  been  given.  Sergeant  Williams,  in  a  note  to  the 
case  of  Butler  v,  Wigge,  1  Saund.  66,  n,  1,  makes  the  distinction 
between  the  statute  and  common  law.  *'  If  a  bond  is-  given,"  ho 
says,  "  with  condition  to  do  a  thing  against  an  act  of  Parliament^  and 
also  to  pay  a  just  debt,  the  whole  bond  is  void,  because  the  let^^^er 
of  the  statute  makes  it  void,  and  is  a  strict  law,"  and  he  cites 
66]  *Hob.  14.  The  words,  "  because  the  letter  of  the  statute 
makes  it  void,"  contains  the  true  solution  of  the  difficulty.  Thus, 
in  Malever  t?.  Bedshaw,  1  Mod.  35,  which  was  debt  upon  a 'bail 
bond,  Mr.  Justice  Twisden  said  he  had  heard  Lord  Hobart  say, 
"the  statute  is  like  a  tyrant,  when  he  comes  he  makes  all  void, 
but  the  common  law  is  like  a  nursing  father,  making  void  only 
that  part  where  the  fault  is."  But  he  added,  that  Lord  Hobart 
had  put  this  doctrine  upon  the  ground  that  the  statute  then  in 
question,  directing  sheriffs  to  take  bond,  had  expressly  declared, 
that  if  a  bond  was  taken  in  any  other  form  by  color  of  their  office, 
that  then  it  should  be  void.  The  case  of  Harrison  r.  Cole,  8  East, 
236,  goes  even  further  than  this.  It  was  there  held,  that  notwith- 
standing the  instrument  (a  bill  of  sale  and  mortgage  of  a  ship) 
was  declared  to  be  utterly  null  and  void  to  all  intents  and  pur- 
poses, yet  that  a  covenant  in  the  same  instrument  to  repay  the 
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money  lent  was  good  as  a  personal  covenant.  And  this  doctrine 
was  subsequently  ratified  in  Howe  v.  Synge,  15  East,  440;  Green- 
wood V.  The  Bishop  of  London,  5  Taunt.  727 ;  Wigg  v.  Shuttle- 
worth,  13  Bast,  87.  In  Greenwood  v.  The  Bishop  of  London,  the 
court  founded  itself  upon  the  true  distinction  between  those  cases 
where  the  statute  had  declared  the  instrument  taken  in  any  other 
form  than  that  prescribed  to  be  utterly  void,  and  those  where  it 
had  declared  it  void  only  as  to  the  illegal  part.  It  was  said,  that 
(<  it  was  not  as  in  the  case  of  usury,  where  the  instrument  was 
avoided  by  the  positive  and  inflexible  enactment  of  the  statute, 
but  it  was  left  to  the  operation  of  the  common  law,  which  reject- 
ing the  illegal  part  leaves  the  rest  untouched,  if  they  can  be  fairly 
separated.'*  Thus,  the  supposed  distinction  between  the  peculiar 
efficacy  of  the  common  law  and  the  disabling  property  of  a  stat- 
ute, is  altogether  discountenanced,  and  a  distinction  much  more 
important  and  sensible  is  erected  in  its  place.  If  there  are  a  few 
cases  which  seem  to  contradict  this  host  of  authorities,  it  can  only 
be  attributed  to  the  fact,  that  the  qualifications  and  limitations 
under  which  the  principle  was  originally  announced,  have  been 
entirely  lost  sight  of.  The  English  courts  have  never  failed  to  re- 
trace their  ^teps,  where  it  has  appeared  that  a  decision,  or  [57 
even  a  series  of  decisions,  have  been  inadvertently  made,  and 
without  a  thorough  examination  of  the  law.  It  was,  I  think,  in 
Kingdom  v.  Nottle,  1  M.  &  S.,  that  the  court  of  king's  bench  over- 
ruled the  whole  course  of  decisions  which  had  been  previously 
made,  as  to  who  should  sue,  the  heir  or  the  executor.  The  law 
had  been  understood  and  declared  very  differently  for  more  than 
half  a  century.  But  it  had  stood  upon  the  single  dictum  of 
Comyn,  for,  on  examining  the  authority  to  which  he  referred, 
it  was  found  to  contradict,  instead  of  lending  support  to  this  dictum. 
But  the  American  authorities  are  as  strong  and  convincing  as* 
those  which  have  been  just  referred  to.  The  cases  of  the  Post- 
master-General V.  Early,  12  Wheat.  136;  Farrar  &  Brown  v^ 
United  States,  5  Pet.  373;  Supervisors  of  Allegheny  County  t?. 
Van  Campen,  3  Wend.  48,  and  the  United  States  v.  Bradley,  10 
Pet.  343,  all  uphold  the  doctrine  as  delivered  in  the  English 
courts.  In  Farrar  v.  Brown,  where  the  suit,  as  in  this  case,  was 
upon  an  official  bond,  the  law  of  the  United  States  had  declared 
that  surveyors  should  give  bond  conditioned  for  the  faithful  dis- 
charge of  the  duties  of  their  office,  and  for  the  faithful  disburse- 
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mout  of  public  money.  The  bond  sued  npon  ooDtained  only  the 
first  part  of  this  condition.  Judge  Johnson,  in  delivering  the 
opinion,  remarks,  that  ''  the  court  feel  no  difficulty  In  maintain- 
ing that  where  the  conditions  are  cumulative,  the  omission  of  one 
can  not  invalidate  the  bond,  so  far  as  the  other  operates  to  bind 
the  party."  The  only  difficulty  which  was  felt,  was,  whether, 
when  the  law  was  express  that  both  should  be  inserted,  the  one 
could  be  held  to  be  comprised  in  the  other.  But  for  the  language 
used  in  the  statute,  he  adds,  "  the  court  has  no  doubt  that  the  case 
would  be  open  to  proof  that  the  disbursement  of  money  was  one  of 
the  known  and  habitual  duties  of  the  office^  and  included  in  the  gen^ 
eral  words,*'  In  the  United  States  v.  Bradley,  10  Pet.  343,  which 
was  also  upon  an  official  bond,  and  where  the  condition  was  not, 
in  its  terms,  in  conformity  with  the  statute,  it  was  held  that  there 
gS]  was  no  solid  distinction  in  cases  like  the  '''one  before  the 
court,  between  bonds  containing  conditions  illegal  but  not  malum 
in  ae,  and  those  containing  conditions  illegal  by  the  express  pro* 
bibitions  of  statutes  ]  that  in  each  case  the  bonds  are  void  as  to 
such  conditions  as  are  illegal,  and  good  as  to  all  others  which  are 
lawful.  The  only  difference  between  this  case  and  the  one  before 
the  court,  is,  that  in  the  former  the  bond  was  conditioned  for  the 
performance  of  many  separate  duties,  some  of  which  were  not  con*> 
templated  nor  prescribed  by  the  statute,  while  the  bond  given 
by  Robb  is  conditioned  generally  for  the  performance  of  the  duties 
which  are  required  by  law.  And  it  might  be  supposed  that  that 
part  which  is  void  for  excess  can  not  be  severed  from  that  which 
is  good,  as  it  can  where  the  condition  is  divided  into  distinct 
parts,  containing  an  unexceptionable  part  in  one  clause  and 
an  exceptional  part  in  another.  But  to  balk  or  hesitate  here 
would  be  to  fly  after  the  shadow  after  we  had  got  posses- 
aion  of  the  substance.  That  part  which  is  legal  is  marked  out 
in  the  statute  book  itself,  and  is,  therefore,  as  completely  sev- 
erable from  the  rest,  as  if  the  two  parts  were  separated  in  the  con- 
dition of  the  bond.  There  can  be  neither  mistake,  confusion,  nor 
injustice  in  so  holding.  The  law  is  not  so  absolutely  a  cabalisti- 
cai  science  as  to  refuse  to  listen  to  the  interpretations  of  good 
sense.  The  case  put  by  the  court,  in  Farrar  v.  Brown,  is  precisely 
this  case.  If,  say  they,  the  condition  required  by  the  law  is  not 
the  condition  contained  in  the  bond,  but  is  contained  and  compre- 
hended within  it,  the  bond  would  be  as  good  as  if  it  pursued  the 
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very  words  of  the  statate.  I  think,  then,  there  can  be  no  doabt 
that  this  is  a  good  statutory  bond ;  if  it  were  not,  it  would,  un- 
doubtedly, be  a  good  bond  at  common  law. 

The  only  remaining  question  is,  could  Robb  be  considered  as 
treasurer  before  the  oath  of  office  was  taken  ?  If  an  officer  be 
created  by  letters  patent,  be  is  a  complete  officer  before  he  is 
sworn.  This  is  almost  the  only  way  in  which  administrative  offi- 
cers are  created  in  Great  Britain;  but  it  can  not  be  denied  that 
the  creation  of  an  officer  by  election  is  as  high,  if  not  higher, 
source  of  title  to  the  officer.  By  the  statute,  25  ^.  2,  com-  [69 
monly  called  the  test  act,  it  is  enacted,  that  all  officers,  civil  and 
military,  shall  take  the  oaths  of  allegiance  and  supremacy,  and  in 
case  of  neglect  shall  be  disabled  to  hold  the  said  offices.  Though 
these  words  are  so  very  strong,  yet  it  has  been  holden,  that  the 
acts  of  one  under  such  a  disability  are  good.  2  Mod.  193 ;  10 
Mod.  185  J  Ld.  Baym.  299. 

But  there  are  a  class  of  persons  who  derive  their  office,  even  in 
England,  from  election.  The  officers  of  towns  corporate  are  thus 
created,  and  by  the  statute  of  13  Car.  II,  it  is  declared,  that  in  case 
certain  oaths  are  not  taken,  the  election  shall  be  utterly  null  and 
void,  yet  the  same  authorities  just  cited  have  declared  the  same 
doctrine,  which  was  considered  applicable  to  the  test  act  It  must 
be  recollected,  that  the  question  is  not  made  in  an  information,  or 
quo  warranto^  where  it  would  directly  and  properly  arise ;  it  is 
made  after  the  state  has  consented  to  waive  the  objection,.after  the 
principal  has  enjoyed  the  benefits  and  emoluments  of  the  office,  and 
for  aught  that  appears,  in  consequence  of  the  very  bond  which  has 
been  given.  The  taking  of  the  oath  can  only  be  considered,  as  di- 
rectory to  the  officer,  and  not  as  a  condition  precedent  to  his  au- 
thority to  act  as  treasurer.  The  demurrer  to  the  declaration  must 
then  be  overruled,  and  the  demurrers  to  the  second,  third,  fourth, 
fifth,  and  sixth  pleas  must- be  sustained. 
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The  Exbgutobb  of  Jahbs  Findlat  v.  The  Bank  op  the  United 

States. 

I 
Where  the  indemnity  of  a  debtor  is  lost  by  the  act  of  his  creditor,  the  collec- 
tion of  the  debt  will  not  enforced. 

This  is  a  bill  in  chancery  from  the  county  of  Hamilton. 

Pindlay,  Davis,  and  Wheeler  were  securities  for  the  Oincin- 
nati  Manufacturing  Company,  in  a  note  to  the  Bank  of  the  United 
60]  States,  on  which  a  judgment  was  rendered,  in  *the  Circuit 
Court  of  the  United  States  for  the  District  of  Ohio,  in  September, 
1822,  for  the  sum  of  $11,407.  On  this  judgment  execution  was 
issued  and  levied  on  Findlay's  esjtate. 

To  secure  them  against  this  responsibility,  the  Cincinnati  Man- 
ufacturing Company,  in  October,  1820,  gave  a  judgment  to  Findlayi 
Davis,  and  Wheeler,  for  the  sum  of  $11,407. 

At  the  same  term,  a  judgment  was  entered  against  the  manu- 
facturing company,  in  favor  of  the  Miami  Exporting  Company,  fbr 
$17,000. 

At  the  next  term,  December,  1820,  Lytle  and  Avery  recovered  a 
judgment  against  them  for  $49,645. 

Executions  to  collect  these  judgments  were  levied  on  the  lands 
of  the  company. 

In  November,  1823,  Findlay,  Davis,  and  Wheeler  caused  the 
lands  of  the  company  to  be  sold  on  their  execution.  The  sale  was 
confirmed,  and  a  deed  ordered,  but  not  made. 

In  1826,  the  Bank  of  the  United  States  acquired  the  rights  of 
Lytle  and  Avery. 

On  March  30,  1829,  tbo  parties  were  negotiating  an  arrange- 
ment, and  a  contract  was  drafted,  purporting  to  be  between  the 
Bank  of  the  United  States  on  the  one  part,  and  Findlay,  Davis, 
and  Wheeler  of  the  other,  by  which  Findlay,  Davis,  and  Wheeler 
transferred  to  the  bank  the  judgment,  with  all  its  incidents,  which 
they  held  against  the  manufacturing  company,  which  assignment 
was  accepted  under  the  following  conditions :  that  the  bank  was 
at  liberty  to  use  all  efforts  to  show  the  lien  of  the  judgment  to  be 
posterior  to  that  imposed  by  the  judgment  of  Lytle  and  Avery,  but 
that  if  the  lien  of  the  Findlay,  Davis,  and  Wheeler  judgment  was 
finally  maintained,  the  assignment  was  accepted  *as  a  satisfaction 
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for  the  jadgmont  held  by  the  bank  against  Findlay,  Davis,  and 
Wheeler.  This  contract  was  signed  by  Davis  and  Wheeler,  bat 
not  signed  by  Findlay.  On  the  same  day,  Davis  and  Wheeler  con- 
veyed to  the  bank,  by  deed,  the  lands  they  had  acquired  by  the 
jodgment.  On  the  same  day,  too,  Davis  made  with  the  bank  an  ar- 
rangement, conditioned  to  be  void,  unless  ^Findlay  acceded  [61 
to  the  contract  just  specified  within  one  month.  In  the  next  July) 
the  bank  dispensed  with  that  condition,  and  accepted  from  Davis 
an  execution  of  his  private  arrangement,  without  exacting  the  as- 
sent of  Findlay. 

At  the  August  term,  1829,  an  order  of  court  was  made,  purport- 
ing to  be  by  the  consent  of  parties,  that  the  valuations  and  sales, 
made  under  the  Findiay,  Davis,  and  Wheeler  judgment,  the  Lytle 
and  Avery  judgment,  and  a  prior  judgment  of  one  Henry  Hafer, 
should  be  set  aside,  and  a  new  sale  had,  in  divided  parcels. 

This  order  was  made  upon  an  agreement  of  counsel,  that  the  new 
sale  should  convoy  a  valid  title ;  and  that  all  questions  concerning 
priorities  of  lien  should  be  made  in  the  appropriation  of  the  money. 
These  questions  were  finally  settled  in  this  court,  in  4  Ohio,  457,  and 
5  Ohio,  333.  By  these  adjudications  the  money  was  applied  .upon 
the  Lytle  and  Avery  judgment,  the  court  holding  that  under  tho 
order  of  August  term,  1829,  the  lien  of  Findlay,  Davis,  and  Wheeler 
was  postponed,  because  their  judgment  had  become  dormant. 

This  bill  was  filed  in  1838,  praying  the  court  to  order  the  bank 
to  credit  its  judgment  against  Findlay,  Davis,  and  Wheeler  with 
the  amount  of  the  judgment  against  the  Cincinnati  Manufacturing 
Company,  assigned  to  the  bank  under  the  contract  of  March,  1829. 

The  main  point  in  the  case  was  the  question  of  fact^  whether  or 
not  the  Bank  of  the  United  States  were  equitable  owners  of  the 
Findlay,  Davis,  and  Wheeler  judgment,  and  assented  for  them  to 
the  order  of  August  term^  1829.  This  question  was  fully  argued 
by  N.  Wright  and  V.  Worthington,  for  the  plaintiffs,  and  by  C. 
Fox  and  S.  P.  Chase,  for  the  defendants. 

Mr.  Wright  cited  1  Story's  Bq.  480,  sec.  502;  Verplank  v. 
Bterry,  12  Johns.  536 ;  Lytle  v.  Cin,  Man.  Co.,  4  Ohio,  459;  Norton 
V,  Beaver,  5  Ohio,  178 ;  1  Story's  Eq.  529,  sec.  560,  p.  595,  sec.  642  J 
Simpson  t;.  Hurt,  14  Johns.  63;  Souvorbye  v,  Arden,  1  Johns.  Ch. 
251 ;  3  Dyer,  167,  b ;  4  Cruise.  Dig.  80,  *Bec.  80;  1  Shep.  Touch,  [G2 
57,  59;  4  Com.  Dig.  273,  Fait,  A.  3;  Wheolright  v,  Wheolright,  2 
Mass.  447 ;  Garnons  v.  Knight,  5  Barn.  &  Cress.  671 ;  12  Eng.  Com. 
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Law,  351 ;  Moss  v.  Kiddle,  5  Granch,  351 ;  Doe  v.  Rowland,  8 
Cowen,  284. 

Mr.  WoRTHmoTON  cited  these  additional  cases:  Reily  v.  Mi.  Bx. 
Co.,  5  Ohio,  333;  1  Chit.  PI.  262;  3  Thos.  Coke,  323  j  Walker  v. 
Stokoe,  1  lid.  Raym.  151  ;  Crawford  v.  Satchwell,  2  Strange,  1218; 
Dickenson  v.  Bowes,  16  Bast,  110;  African  See.  v,  Yarick,  13 
Johns.  38;  Medway  Man.  Go.  v.  Adams,  10  Mass.  360;  Southgate 
V.  Montgomery,  1  Paige,  47 ;  Jackson  v.  Wood,  3  Wend.  32  ;  Smith 
V,  Sherwood,  4  Conn.  276;  Church  t?.  Leavenworth,  4  Day,  274  ; 
Atwater  v.  Day,  4  Day,  431;  Manny  v.  Harris,  2  Johns.  24; 
Brockway  v.  Kinney,  2  Johns.  210 ;  Ogden  v,  Cowley,  2  Johns. 
277 ;  Oatram  r.  Morewood,  3  East,  346 ;  Wright  v.  Butler,  6  Wend. 
288;  Gardner  v.  Backbee,  3  Cowen,  120;  Buell  v.  Cook,  5  Conn. 
208;  Beits  v.  Starr,  5  Conn.  550;  Hubbard  v.  Norton,  10  Conn. 
433;  3  Thos.  Coke,  431 ;  Sintssenick  ».  Lucas,  1  B^p.  43;  Wood  t;. 
Jackson,  8  Wend.  16 ;  Lawrence  v,  Hant,  10  Wend.  80 ;  Btheridge 
».  Osborne,  12  Wend.  399;  Wood  v.  Geoett,  18  Wend.  117;  How- 
land  V.  Ralph,  3  Johns.  20 ;  Leyman  v.  Abeel,  16  Johns.  30  ;  Phil- 
lips V.  Berrick,  16  Johns.  136;  Treviyan  r.  Lawrence,  1  Salk.  276* 
S.  G.)  2  Ld.  Raym.  1036 ;  6  Tenn.  607  ;  Bartholomew  v.  Candee,  14 
Pick.  170;  Critchfleld  v.  Porter,  3  Ohio,  518;  Reigal  v.  Wood,  1 
Johns.  Oh.  402;  Barnesly  r.  Powell,  1  Ves.  Sen,  120,.  284,  289; 
Sholtenkirk  v.  Wheeler,  3  Johns.  Ch.  275 ;  De  Riemer  t;.  Cantil- 
lon,  4  Johns.  Ch.  85 ;  French  v.  Shotwell,  6  Johns.  Ch.  235 ;  1 
Story's  Bq.  179;  Marine  Ins.  Co.  v.  Hodgson,  7  Granch,  336;  8. 
C,  2  Pet.  Cond.  516;  Ludlow  v.  Kidd,  4  Ohio,  344;  Pawling  v. 
United  States,  4  Granch,  219 ;  S.  G.,  2  Pet.  Gond.  92 ;  Frost  u 
Beekman,  1  Johns.  Ch.  288 ;  Monroy  t;.  Monroy,  1  Paige,  385 ;  Jack- 
son r.  Richards,  6  Cowen,  617  ;  Jackson  v.  Perkins,  2  Wend.  308; 
Jackson  v.  Leek,  12  Wend.  105 ;  Mi.  Bx.  Co.  r.  Bank  ITnited  States, 
Wright,  264;  Union  Bank  v,  Geary,  6  Pet.  112. 
63]    *Mr.  Fox  cited  Critchfleld  v.  Porter,  3  Ohio,  518. 

Mr.  Chase  cited  Mi.  Bz.  Co.  v.  Tnrpin,  3  Ohio,  514;  Douglass  9. 
Huston,  6  Ohio,  156;  Reiley  v.  Mi.  Bx.  Co.,  5  Ohio,  335. 

Lane,  C.  J.  The  relief  claimed  in  the  present  ease  depends 
on  the  position  assumed  *by  the  plaintiffs,  that  the  Bank  of  the 
United  States  accepted  the  transfer  of  the  Davis  judgment,  as 
made  by  Davis  and  Wheeler  without  Findlay,  undertook  its  man- 
agement as  owners,  and  assented  for  them  U)  the  order  of  court, 
54 


Digitized  by  VjOOQIC 


DECBMBER  TEfiM,  1840.  64 

Gilbreath  and  wife  v.  Winter's  Bz'n. 

settiDg  the  sale  aside,  by  whioh  their  priority  was  lost ;  that  they 
are  responsible  for  the  loss  arising  from  their  mismanagoment ; 
that  it  is  inequitable  and  unjust  for  the  bank  to  enforce  its  jttdg- 
ment  against  Findlay,  Davis,  and  Wheeler^  arising  on  a  liability 
for  the  Cincinnati  Manufacturing  Company,  and  lor  which  they 
were  indemnified  by  the  priority  of  their  lien,  when  that  priority 
has  been  lost  by  the  acts  of  the  agents  of  the  bank. 

The  case  has  been  discussed  by  counsel,  in  various  points  of 
view,  and  it  is  not  necessary  here  to  detail  the  testimony.  Bat 
we  find,  from  proof,  that  it  is  altogether  improbable  that  the  con- 
sent, either  of  Findlay,  Davis,  or  W'heeler,  or  of  their  counsel,  was 
given  to  the  setting  aside  the  sale;  that  the  order  was  made, 
either  upon  the  bank's  assuming  to  give  the  assent  of  Findlay, 
Davis,  and  Wheeler,  in  the  then  existing  relation  between  them, 
or  that  the  assent  was  taken  for  granted,  or  inadvertently  over- 
looked by  the  counsel  for  the  bank  and  the  Miami  Exporting 
Company.  In  either  alternative,  its  consequences  are  equally  dis- 
astrous to  the  holders  of  the  lien;  for  without  fault  or  negligence, 
they  have  lost  the  security,  by  which  they  would  be  protected 
from  loss  on  their  liability  for  the  manufacturing  company;  and 
the  money  which  ought  to  have  extinguished  their  debt  to  the 
bank,  is  now  held  by  the  bank  as  a  payment  of  another  judg- 
ment. 

The  case,  therefore,  is  resolved  by  the  pripciple,  that  it  is 
^unconscientious  for  a  creditor  to  enforce  his  debts  against  [64 
a  debtor  whose  security  is  impaired  or  destroyed  by  his  act. 

Decree  for  the  plaintiffs. 


Samuel  Gilbreath  and  Wife  v,  George  Alban  and  William 
Kennon,  Executors  of  John  Winter. 

'*I  giv«  and  bequeath  to  my  wife,  Mary,  all  the  amoant  of  moneys  and  in- 
terest that  may  be  recovered  of  and  from  Dr.  Kirker,  for  the  purchase 
of  the  Penrose  estate,  to  her  and  her  assigns,"  is  a  ^eeifie  legacy,  and  the 
receipt  of  the  money  hy  the  testator  is  an  ademption  of  it. 

This  is  a  bill  in  chancery  from  the  county  of  Belmont. 
The  object  of  the  suit  is  to  compel  the  respondents,  as  the  ex- 
ecutors of  John  Winter,  to  account  for  and  pay  to  the  complain- 
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ants  a  certain  legacy,  to  which  they,  in  right  of  the  wife,  claim  to 
be  entitled  under  the  will. 

The  material  claase  of  the  will,  under  which  the  claim  of  the 
wife,  as  legatee,  arises,  is  in  these  words :  *'  I  also  give  and  be- 
queath to  my  said  wife,  Mary,  all  the  amount  of  monej'S  and  inter- 
est that  may  be  recovered  of  and  from  Dr.  Kirker,  for  the  sums  due 
me  on  the  purchase  of  the  Penrose  estate,  to  her  and  her  assigns." 
The  bill  further  states,  that  this  money,  so  due  from  Dr.  Kirker, 
was  afterward  received  by  the  testator,  in  his  lifetime,  amounting 
to  $1,298.08.    The  respondents  demurred  to  the  bill. 

J.  WiEB,  for  the  plaintiffs: 

It  is  now  well  settled  both  in  England  and  in  the  IJnited  States, 
that  where  a  pecuniary  or  demonstrative  legacy  is  given,  and  a  par- 
ticular fiind,  stock,  or  other  security  is  pointed  out  in  the  will  to 
satisfy  it,  there,  although  the  fund  fails,  or  the  stock  or  other  se- 
curity is  changed,  called  in,  or  fails,  such  legacy  is  to  be  made  good 
65]  out  of  the  general  assets.  Walton  v.  Walton,  7  *Johns.  Oh. 
262;  Coleman  v.  Coleman,  2  Yes.  639;  Husbands  v.  Husbands,  I 
Vern.  95;  Earl  of  Thomond  v.  Earl  of  Suffolk,  1  P.  Wms.  461; 
Purse  V.  Snaplin,  1  Atk.  415  ;  Orm  v.  Smith,  2  Vern.  681 ;  1  Bro. 
C.  565 ;  Eoberts  v,  Pocock,  4  Ves.  150 ;  Wilson  v,  Brownsmith,  9 
Ves.  180 ;  Deane  r.  Test,  9  Ves.  146 ;  Lambert  v.  Lambert,  11  Ves. 
607 ;  Sibley  y.  Perry,  7  Ves.  529 ;  Gnillaume  v.  Adderly,  15  Ves.  383, 
389;  Le  Grice  v.  Finch,  3  Merivale,49;  Brondson  v.  Winter,  Am- 
bler, 57;  Asbburner  v.  McGuire,  2  Bro.  C.  114,  and  authorities 
there  cited  ;  Simmons  v.  Valance,  4  Bro.  C.  345 ;  Smith  v.  Fitz- 
gerald, 3  Ves.  &  Bea.  2.  The  principle  of  ademption  is,  that  the 
thing  given  does  not  exist  at  the  death  of  the  testator.  Fryer  v. 
Morris,  9  Ves.  363 ;  Barker  v.  Rayner,  5  Mad.  217 ;  Selwood  v, 
Mildmay,  3  Ves.  310.  The  intention  of  the  testator  is  the  true  cri- 
terion, that  is,  did  he  intend  to  revoke  the  gift  or  not?  Coleman 
V.  Coleman,  2  Ves.  639 ;  Graves  v,  Hughes,  4  Mad.  381 ;  Walton  v. 
Walton,  7  Johns.  Ch.  264.  A  specific  legacy  is  a  bequest  of  a  par- 
ticular chattel  specifically  described,  and  distinguished  from  all 
other  things  of  the  same  kind.  Purse  v.  Snaplin,  1  Atk.  417.  Or 
it  may  be  something  of  a  particular  species  which  the  executor 
may  satisfy  by  delivering  something  of  the  same  kind,  as  a  horse, 
or  an  ox.  Hinton  r.  Pinke,  1  P.  Wms.  540 ;  Mann  v.  Mann,  1 
Johns,  Ch.  231 ;  Hotham  v,  Sutton,  15  Ves.  319.  The  inclination 
of  the  court  is  always  against  holding  legacies  to  bo  ^i^pecidc. 
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Webster  v.  Hale,  8  Yes.  412 ;  Deane  v.  Test,  9  Yes.  152 ;  Lambert 
V,  Lambert,  11  Yes.  607  j  Chaworth  v.  Beach,  4  Yes.  566  ;  Innes 
r.  Johnson,  4  Yes.  573;  Sibley  v.  Perry,  7  Yes.  627;  Kirby  v. 
Potter,  4  Yes.  748,  752.  The  intention  of  the  testator  may  be  col- 
lected from  collateral  matters  to  which  the  will  has  any  relation. 
3  Stark.  Ev.  1013;  Cole  v.  Robinson,  1  S^lk.  234;  Shelton  v. 
Shelton,  1  Wash.  53;  Baldwin  v.  Karan,  Cowp.  312;  Jones  v. 
Morgan,  cited  .in  Lytton  r.  Lytton,  4  Bro.  0.  0.  441 ;  Deane  t?. 
Test,  9  Yes.  152;  Fryer  v.  Morris,  9  Yes.  360;  Brioe  v.  Smith, 
3  Willes ;  Gompton  v.  Compton,  9  East,  272  ;  Tbellusson  o. 
Woodford,  4  Yes.  329 ;  Milner  v.  Slater,  8  Yes.  306 ;  Radclife  v. 
Buckley,  10  Yes.  *195,  197.  And  it  is  the  duty  of  a  court  to  [66 
make  all  the  parts  of  a  will  consistent  with  each  other.  Haws  v. 
Haws,  3  Atk.  524;  Pickering  v.  Stamford,  2  Yes.  279;  Green  v, 
Armstead,  Hob.  65;  Bridgewater  v.  Bolton,  6  Mod.  112;  Radnor 
V.  Shailo,  11  Yes.  457 ;  1  Bro.  529 ;  Robinson  v.  Robinson,  1  Burr. 
38;  Barn.  Ch.  261 ;  Blandford  v.  Dymock,  4  Term,  82;  Minshull 
v.  Minshull,  1  Atk.  415.  ITnlcss  by  express  provision  in  the 
will,  neither  expenses,  debts,  nor  legacies  can  be  charged  npoa 
real  estate,  except  in  the  event  of  a  deficiency  of  the  personal 
estate.  Lupton  v.  Lupton,  2  Johns.  Ch.  614;  Wright  t;.  Dean,  lO 
Wheat.  229.  In  relation  to  interest,  the  rule  of  law  is,  that  if  no 
time  is  mentioned  in  the  will  for  the  payment  of  general  legacieSf 
interest  begins  to  accrue  from  th^  end  of  a  year  after  the  testator's 
death.  Webster  t;.  Hale,  8  Yes.  410  ;  Maxwell  v.  Westenhall,  2  P. 
Wms.  26.  But  if  the  legacy  is  charged  upon  real  estate,  it  will 
carry  interest  from  the  death  of  the  testator.  Maxwell  v.  Westen- 
hall, 2  P.  Wms.  26 ;  Spurway  v.  Glynn,  2  Yes.  483 ;  Shirt  v.  Westby, 
16  Yes.  393 ;  Smell  v.  Dee,  2  Salk.  415.  Executors  are  held  as 
trustees  for  the  residuary  legatees.  Ripley  v.  Waterworth,  7  Yes. 
424;  Pickering  v.  Stamford,  2  Yes.  279;  3  Atk.  527;  Lincoln  ». 
Newcastle,  12  Yes.  227;  Amb.  91.  It  is  a  rule  of  construction, 
that  where  the  terms  used  in  a  will  are  those  of  recommendation 
or  expressing  a  desire,  if  the  objects  with  regard  to  whom  such 
expressions  are  used  are  certain,  the  words  are  considered  as  im- 
perative, and  create  a  trust.  Pierson  v.  Garnet,  2  Bro.  C.  38; 
Paul  w.  Crorapton,  8  Yes.  379 ;  Brown  v.  Higgs,  8  Yes.  573 ;  Dash- 
wood  V,  Peyton,  18  Yes.  39.  Courts  of  equity  regard  with  favor 
a  provision  in  favor  of  a  wife  or  daughter.  Selwood  ».  Mildmay, 
3  Yes.  309;  Gillaume  v,  Adderley,  15  Yes.  389. 
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0.  0.  OAlittOLL,  for  the  defendants : 

To  show  that  the  legacy  is  specific,  be  cited  Fryer  v.  Morris,  9 
Ves.  360;  Innes  t?.  Johnson,  4  Ves.  668;  Ashburner  r.  McGuire,  2 
Bro.  C.  108;  Chaworth  v.  Beck,  4  Ves.  655;  Gillaomer.  Adderiey, 
67]  16  Ves.  384 ;  Selwood  v.  Mildmay,  3  Ves.  *306 ;  Orm  v.  Smith, 
2  Vern.  681 ;  Blackatone  v,  Blackstone,  3  Watts,  335 ;  White  v.  Win- 
Chester,  6  Pick.  55;  Drinkwator  v.  Falconer,  3  Ves.  623;  Jeffreys 
v.  Jeffreys,  3  Atk.  120;  Rider  v.  Wager,  2  P.  Wras.  328;  Stout  v» 
Hart,  2  Halst.  N.  J.  414 ;  Cuthbert  v.  Cathbert,  3  Yates,  486 ;  Wal- 
ton  V.  Walton,  7  Johns.  Oh.  258;  Hinton  v.  Peake,  1  P.  Wms.  640; 
Abney  v.  Miller,  2  Atk.  698:  Flanders  r.  Clark,  3  Atk.  510;  Smith 
V.  Fitzgerald,  3  Ves.  &  Beam.  5;  Purse  v.  Snaplin,  1  Afck.  414; 
Kirbyt?.  Potter,  4  Ves.  748;  Wilson  v.  Brownsmith,  9  Ves.  180; 
Webster  t^  Hale,  8  Ves.  410 ;  Deane  v.  Test,  9  Ves.  145 ;  Sibley  v. 
Perry,  7  Ves.  522;  Roberts  v.  Pocock,  4  Ves.  150;  Lawson  v.  Stich, 

1  Atk.  607 ;  Peterborough  v.  Mortlock,  1  Bro.  C.  565 ;  Coleman  t;. 
Coleman,  2  Ves.  639.  T.he  question,  whether  a  legacy  is  or  is  not 
specific,  is  to  be  determined  from  the  face  of  the  will,  exclusive 
of  all  extrinsic  testimony.  Innes  v.  Johnson,  4  Ves.  673 ;  Sibley  v. 
Perry,  7  Ves.  627 ;  Deane  v.  Test,  9  Ves.  153  ;  Strode  v.  Russell,  2 
Vern.  624;  Barton  v.  Cooke,  5  Ves.  463;  Ulrich  v.  Litchfield,  2 
Atk.  374 ;  Hay  v.  Coventry,  3  Term,  85 ;  Ram  on  Wills,  107, 108, 
141 ;  Addington  r.  Addington,  7  Serg.  &  Rawle,  111. 

He  further  insisted  that  the*  legacy  is  adeemed.  That  at  the 
death  of  the  testator,  there  being  no  money  to  be  recovered 
from  Kirker,  and  the  specific  bequest  having  been  disposed  of  by 
the  testator,  the  legacy  is  gone.  Walton  r.  Walton,  7  Johns.  Ch. 
262;  Fryer  v.  Morris,  7  Ves.  363;  Abner  v.  Miller,  2  Atk.  698; 
Patterson  v.  Patterson,  6  Bug.  Cond.  Ch.  474;  Blackstone  i?.  Black- 
stone,  3  Watts,  338;  Selwood  r.  Mildmay,  3  Ves.  106;  Ward  oa 
Legacies,  268;  Ram  on  Assets,  122;  Hinton  v.  Plnke,  1  P.  Wms.  540. 

Eennon,  on  the  same  side,  cited  these  additional  authorities: 
Toller's  Law  of  Executors,  302,  303;  Heath  v.  Perry,  3  Atk  103; 

2  Mad.  Ch,  Pr.  89,  n. ;  2  Cox,  180. 

Wood,  J.    The  question  raised  by  the  pleadings  is,  whether  the 

68]  legacy  in  controversy  is  specific  or  demonstrative?    If  *the 

former,  the  receipt  of  the  money,  in  his  lifetime,  by  the  testator, 

is  an  ademption  of  it,  and  the  bill  can  not  be  sustained.    If,  on  the 
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oHmt  hand,  the  legacy  is  demonstrative  or  pecuniary,  it  ifl  not 
adeemed,  and  the  demurrer  must  be  overruled. 

In  the  investigation  of  this  case,  we  have  been  very  much  avded 
by  the  industry  of  counsel  in  collating  the  authorities,  and  derived 
no  small  light  from  the  manner  in  which  they  have  presented  their 
views.  The  distinction  which  marks  the  specific  from  the  dem- 
onstrative legacy  is  frequently  nice  and  difficult,  but  it  is  the  oft- 
repeated  language.of  the  books  that  courts  lean  against  the  former, 
and  it  is  with  regret  the  chancellor  declares  he  finds  the  intention 
of  the  testator  establishes  a  specific  legacy.  It  is  the  inten- 
tion of  the  testator,  however,  which  is  to  be  sought  for,  in  the  con- 
struction of  a  will,  and  when  clearly  ascertained,  it  asserts  the 
character  of  the  devise.  So  it  is  declared  by  Chancellor  Kent, 
in  Walton  v.  Walton,  7  Johns.  Ch.  264,  and  by  Lord  Lough- 
borough, in  Coleman  v,  Coleman,  2  Yes.  639 ;  and  unless  there  is 
an  ambiguitas  latens,  that  intention  must  be^athered  from  the  face 
of  the  will. 

"I  also  give  and  bequeath  to  my  wife,  Mary,  all  the  amount  of 
moneys  and  interest  that  may  be  recovered  of  and  from  Dr.  Kirker, 
for  the  purchase  of  the  Penrose  estate,  to  her  and  her  assigns." 
The  testator  does  not  give  an  amount  of  money  to  his  wife,  and 
refer  to  the  amount  due  to  ascertain  the  quantity;  but  the  language 
is,  all  the  amount  of  moneys  and  interest,  etc.,  that  may  be  recov* 
ered  of  and  from  Dr.  Kirker.  This  language,  in  its  ordinary  ac- 
ceptation, would  seem  to  bestow  this  specific  debt,  and  if  nothing 
should  be  recovered,  it  could  hardly  be  successfully  claimed  that 
the  amount  due  from  Dr.  Kirker  should  be  paid  to  the  legatee  oat 
of  the  general  assets  of  the  estate. 

In  2  Bro.  C.  108,  the  interest  of  a  bond  for  life  to  B.,  and  the 
principal,  on  her  decease,  to  C,  was  held  a  specific  legacy.  In  4 
Vee.  555,  £800,  the  amount  of  banker's  note,  and  in  2  P.  Wms. 
328,  the  residue,  deducting  £500  of  the  money  owing  to  him  by 
Bir  H.  M.,  were  likewise  adjudged  to  be  specific  legacies,  ^nd  [69 
the  receipt  of  the  money  by  the  testators  an  ademption  thereof. 
These  cases  are  cited  by  Chancellor  Kent,  with  approbation,  in 
Walton  V.  Walton,  7  Johns.  Ch.  264. 

In  principle,  those  cases  are  not  distinguishable,  in  our  opinion, 
from  the  one  at  bar,  and  we  may  say  with  the  master  of  the  rolls, 
in  4  Yes.  568,  that  '*  we  are  sorry  to  be  under  the  necessity,  aflor 
very  full  consideration,  to  declare,  and  we  do  so  with  groat 
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to  hold  otherwise,  that  this, legacy  is,  likewise,  specific 
:  pecuniary." 
lemurrer  is  sastained,  and  the  bill  must  be  dismissed,  with 

lismissed. 


BssEE  OF  Edward  Jackson  and  others  v.  Charles  Will- 
iams. 

possession,  claiming  title  derived  with  warranty  from  an  entry  and 
ey  not  patented,  has  an  estate  that  may  be  sold  on  execution, 
t  issued,  after  such  sale,  to  the  heirs  of  the  original  owner  of  the 
y  and  survey,  inures  to  the  benefit  of  the  purchaser  under  the  execu- 
te in  chancery  against  such  patentees,  awarding  the  legal  title  to  a 
ihaser  from  the  judgment  debtor  after  the  sale  on  execution,  is  in- 
-ative. 

is  an  action  of  ejectment  from  the  county  of  Boss* 
premises  in  dispute  are  in-lot  No.  213,  in  Chillicothe,  and  the 
f  the  case  are  substantially  these:  In  1797,  Massie  con- 
the  lot  in  dispute  to  Craig,  it  being  covered  by  an  entry 
rveyonly;  Craig  conveyed  to  Niblack  in  1805;  Niblack 
[aban  in  1806.  The  aforesaid  deeds  all  contained  covenants 
anty.  After  the  sale  to  McMahan  in  1806,  the  lot  was  sold 
xecution  issued  on  a  judgment  against  him,  to  John  Hull, 
an,  at  the  date  of  the  levy,  being  in  possession.  Hull 
rd,  in  1806,  conveyed  the  lot  to  Crane,  and  then  follow 
intermediate  conveyances  to  the  lessors  of  the  plaintiff. 
Sdlassie  died  in  1811,  and  in  1814,  a  patent  for  the  lot  issued 
leirs. 

18,  McMahan  and  wife  conveyed  to  Collett  and  Evans,  who 
3ir  bill  in  chancery  against  the  heirs  of  Massie  in  the  court 
[non  pleas  of  Boss  county,  and  obtained  a  decree  for  the 
ble  in  said  lot,  at  the  November  term,  1819,  and  on  the  6th 
December  following,  conveyed  the  same  to  the  defendant, 

IS. 

),  J.  It  will  be  observed  that,  at  the  date  of  the  levy,  and 
he  sale  was  made  by  the  sheriff  of  this  lot  to  Hull,  no 
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patent  had  been  issoed  to  Massie,  and  all  that  was  transferred  by 
that  sale  to  the  purchaser  was  such  an  estate  as  McMahan  had  in 
the  premises.  McMahan  being  in  possession,  at  the  date  of  the 
levy,  had  such  an  interest,  by  virtue  of  such  possession  alone,  as 
was  subject  to  levy  and  sale.  He  had  also,  in  addition  to  his  pos- 
sessory title,  a  warranty  deed  from  Niblack,  who  held  a  similar 
conveyance  from  Craig,  and  Craig  from  Massie,  and  when  Massie'a 
heirs,  after  his  death,  in  1814,  obtained  the  patent  for  the  lot,  such 
patent  inured  to  the  benefit  of  the  grantee  of  their  ancestor,  with 
covenants  of  warranty.  Bond's  Lessee  r.  Swearingen,  1  Ohio, 
412.  McMahan,  therefore,  in  1814,  by  the  emanation  of  the  pat^ 
ent,  was  invested  with  the  legal  title,  and  it  inured,  also,  to  the 
purchaser  at  sheriff's  sale,  and  down  to  the  plaintiff's  lessor. 

It  seems  to  us  to  follow,  that  in  1818,  McMahan  and  wife  had  no 
interest  in  the  lot  to  convey  to  Collett  and  Evans ;  that  they  ac- 
quired nothing  by  such  conveyance,  and  consequently  nothing  by 
their  decree  against  Massie's  heirs,  and  therefore  had  no  interest 
to  convey  to  the  defendant. 

Judgment  for  the  plaintiff, 

DoTJOLAS,  for  the  plaintiff. 

liXONABD,  for  the  defendant. 


*Thx  Farmxes  Bank  of  Canton  v.  The  Commbboial  Bank    [71 

OF  Lake  Erie. 

Lands  mortgaged  may  be  sold  on  Judgment  and  execution  against  the 

mortgagor. 

This  is  a  certiorari  to  the  court  of  common  pleas  of  the  county 
of  Cuyahoga. 

It  brings  into  this  court  the  proceedings  in  the  court  of  com- 
mon pleas,  upon  a  motion  to  appropriate  money,  made  on  execu- 
tion ;  and  the  case  is  submitted,  on  an  agreed  state  of  facts,  in  sub- 
stance as  follows : 

The  Farmers  Bank  of  Canton,  on  August  12,  1837,  recovered 
judgment,  in  the  Supreme  Court  of  Cuyahoga  county,  against 
Alanson  Fenfield,  for  93,126.06,  including  costs,  which  was  re- 
manded to  the  court  of  common  pleas  for  execution.     Upon  this 
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judgment  no  execution  was  issued  within  one  year  Buoceeding  its 
rendition  and  return  to  the  court  of  common  pleas,  nor  until  after 
the  recovery  of  a  judgment  by  the  Commercial  Bank  of  Lake 
Erie,  as  hereinafter  stated.   ' 

On  April  16,  1838,  Alanson  Penfield  mortgaged  a  house  and  lot 
on  St,  Clair  street,  in  Cleveland,  with  other  property,  to  Peter  Pen- 
field  and  Horace  Penfield,  to  indemnify  them  against  their  liabili- 
ties as  sureties  for  the  said  Alanson  Penfield  to  the  Commercial 
Bank  of  Lake  Erie,  on  several  notes,  amounting  in  the  whole  to 
SU,000,  which  it  is  agreed  is  more  than  the  whole  value  of  the 
property  mortgaged.  Said  Peter  and  Horace  have  not  paid,  nor 
have  they  been  expressly  relieved  from  any  of  said  liabilities. 

On  July  1|  1839,  the  Commercial  Bank  of  Lake  Erie  recovered 
judgment,  in  the  court  of  common  pleas  of  Cuyahoga  county, 
against  Alanson  Penfield,  for  $^1,388.36,  including  costs.  Within 
one  year  after  the  date  of  this  judgment,  an  execution  was  issued 
on  the  same,  and  also  an  execution  on  the  judgment  in  favor  of 
72]  the  Farmers  Bank  of  Canton.  *Both  these  executions  bear 
date  and  were  delivered  to  the  sheriff  on  the  same  day.  They 
were  both  levied  on  the  house  and  lot  on  St«  Clair  street,  which 
were  offered  for  sale  and  bid  off  by  the  Commercial  Bank  for 
$2,076,  being  more  than  two-thirds  the  appraised  value. 

On  this  state  of  facts,  the  court  of  common  pleas  decided  that 
the  Commercial  Bank  had  the  better  lien,  and  ordered  the  money 
to  be  paid  over  accordingly. 

To  reverse  this  order,  this  writ  of  certiorari  is  prosecuted. 

Harris  &  Brown,  for  the  plaintiff: 

Alanson  Penfield  had  no  interest  in  the  mortgaged  premises 
upon  which  the  judgment  of  the  Commercial  Bank  could  operate 
as  a  lien,  he  having  a  mere  equity  of  redemption,  which  could  not 
be  sold  upon  execution  at  iaw,  but  must  be  subjected  to  sale  by 
proceeding  in  equity  under  section  16  of  the  chancery  act.  29 
Ohio  L.  Si.  The  judgment  of  the  Farmers  Bank  of  Canton  oper- 
ated as  a  lien  upon  the  land,  which  is  preferable  to  that  created  by 
the  mortgage  to  P.  and  H.  Penfield. 

S.  J.  Andrews,  for  the  defendant,  cited  McCormick  v.  Alexan- 
der, Ohio  Cond.  254 ;  Earnfit  v.  Winans,  lb.  504;  Shuel  v.  Fergu- 
son, Id.  505  ;  Waymiro  v,  Staley,  Id.  606 ;  Thompson  v,  Atherton 
6  Ohio,  30 ;  Ely  v.  McGuire,  2  Ohio,  223 ;  Phelps  t;.  Butler,  Id! 
224 ;  Baird  v.  Kirtland,  8  Ohio,  21 ;  Jackson  v.  Willard,  4  Johns. 
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41;  Stewart  v.  Waters,  1  (Jaine's  Caaes,  47;  Hitchcock  v.  Sar- 
rington,  6  Johns.  290, 

Hitchcock,  J.  From  the  statement  of  the  case,  it  will  be  seen 
that  the  lien  of  the  jadgment  of  the  Farmers  Bank  of  Canton 
had  lost  its  preference  as  to  any  other  6ona  /{ie  jadgment  creditor, 
at  the  time  the  execntion  on  that  jadgment  was  issned*  Bat  the 
lien  of  the  Commercial  Bank  of  Lake  Brie  was  in  fall  force,  if  at 
any  time  the  jadgment  in  its  favor  operated'  as  a  h*en  upon  the 
property  sold.  Bat  it  is  insisted  *by  counsel  for  the  plaintiff,  [78 
that  this  latter  jadgment  did  not  operate  at  all  asalien^on  ac- 
count of  the  mortgage  which  had  been  executed  previous  to  its 
rendition,  and  it  is  further  insisted  that  mortgaged  premises  can 
not  be  sold  on  execution. 

Admitting  this  principle,  as  a  general  rule,  to  be  correct,  it 
might  be  well  questioned  whether  it  would  apply  in  this  case. 
This  mortgage  was  executed  for  the  purpose  of  indemnifying  the 
mortgagees  against  any  liability  which  they  might  be  subjected  to 
in  consequence  of  having  become  the  securities  of  the  mortgagor 
to  the  Commercial  Bank.  To  it  the  bank  was  in  no  shape  a  party. 
The  judgment  recovered  was  upon  one  of  the  notes  upon  which 
the  mortgagees  were  securities,  and  the  sale  of  the  property  would 
go  so  far  to  release  them  from  their  liability.  To  the  extent  of 
the  amount  made,  they  would  be  absolutely  released.  The  ro- 
Bult  of  the  argument  of  counsel  is  this :  the  mortgagees  can  not 
hold  the  property,  because  they  are  purchasers,  and  as  to  all  pur- 
chasers the  judgment  of  the  Farmers  Bank  is  still  a  lien.  The 
Commercial  Bank  had  no  lien,  because  the  property  had  been  pre* 
viously  mortgaged.  But  the  question,  whether  mortgaged  prem- 
ises can  be  sold  on  execution  is  not  a  new  one  in  this  state.  If  it 
were  we  might  have  some  difiSculty  about  it.  In  the  cases  of  Ely 
9.  McGuire,  2  Ohio,  223,  and  of  Phelps  t;.  Butler,  2  Ohio,  224,  it 
was  held,  that  where  the  mortgagor  was  in  possession  and  the  con- 
dition had  not  been  forfeited,  the  land  mortgaged  might  be  sold  on 
execution  against  the  mortgagor.  This  is  precisely  the  situation 
of  the  case  before  the  court.  The  mortgagor  was  in  possession, 
and  the  mortgagees  had  not  sustained  any  loss  in  consequence  of 
their  liabilities.  The  same  principle  was  recognized  in  the  case 
of  Baird  v.  Kirtland  and  others,  8  Ohio,  21.  A  majority  of  the 
court  sitting  in  this  case  feel  bound  by  these  decisions.*  Nor  do  we 
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see'anj  evil  which  can  resalt.     The  interest  of  mortgagees  are  not 

affected.    And  when  it  is  considered  that  the  land  mast  be  sold 

for  two-thirds  its  appraised  valae,  certainly  a  mortgagor  has  no 

reason  to  complain. 

74]    *The  order  of  the  court  of  common  pleas  is  affirmed,  with 

costs. 

Lane,  G.  J.,  being  a  stockholder  in  the  Commercial  Bank,  did 
not  sit  in  this  case,  and  Gbimke,  J.,  dissented.  . 
•Tadgment  affirmed.f 

tin  Ohio,  since  the  first  organization  of  its  government,  the  judgment  of  a 
court  of  record  has  operated  as  a  lien  upon  the  real  estate  of  a  judgment 
debtor.  The  earlier  statutes  creating  and  regulating  this  lien  were  found  in 
some  respects  defective,  especially  during  the  pecuniary  embarrassments 
which  succeeded  the  late  war.  Heal  estate  could  not  be  sold  for  less  than  two- 
thirds  its  appraisal.  Debtors  resisted  payment,  hoping  that  time  would  give 
additional  value  to  their  property.  Creditors  declined  to  accept  payment  in 
real  estate,  lest  its  value  should  still  further  diminish.  No  time  was  limited 
within  which  it  was  necessary  for  a  plaintiff  to  sue  out  execution,  or  make  a 
levy,  in  order  to  secure  or  enforce  his  lien.  In  these  respects  every  one  was 
permitted  to  consult  his  own  interest  or  convenience.  Judgment  liens  there* 
fore  accumulated;  and  senior  judgment  creditors,  not  choosing  to  take  real 
estate  in  discharge  of  debts,  which  they  deemed  secure,  often  held  the  entire 
property  of  a  judgment  debtor  beyond  the  reach  of  all  other  creditors. 

These  inconveniences  were  sought  to  be  removed  by  three  successive  acta 
of  the  legislature. 

The  act  of  February  1,  1822  (2  Chase's  L.  1234):  which  provides  "that  in 
all  cases  where  the  party  obtaining  judgment  shall  neglect,  for  the  space  of 
one  year  after  the  first  day  of  the  term,  in  which  such  judgment  shall  have  been 
rendered,  to  sue  out  execution  thereon,  and  cause  the  same  to  be  levied  ac- 
cording to  the  provisions  of  this  act,  such  judgment  shall  not  operate  as  a 
lien  upon  the  debtor's  estate  to  the  prejudice  of  any  other  b<yna  fide  )udgmeni 
creditor."  .  .  .  "And  in  all  cases  where  judgments  have  heretofore  been 
rendered,  and  on  which  executions  shall  not  have  been  taken  out  and  levied 
prior  to  the  taking  effect  of  this  act,  it  shall  be  lawful  for  the  plaintiff  in  any 
such  judgment  to  have  execution  thereon,  and  cause  the  same  to  be  leviedi 
according  to  the  provisions  of  this  act,  at  any  time  within  six  months  next 
after  the  taking  effect  of  this  act;  and  after  such  levy,  the  judgment  on  which 
such  execution  issued,  shall  not  operate  as  a  lien  on  the  residue  of  the  debtor's 
estate,  to  the  prejudice  of  any  other  6ona  >?d0  judgment  creditor." 

The  act  of  February  4,  1824  (2  Chase's  L.  1297) :  which  provides  "that  no 
judgment   heretofore  rendered,   or  which  may  be  hereafter  rendered,  on 
which  execution  shall  not  have  been  taken  out  and  levied  before  the  expira- 
tion of  one  year  next  after  the  rendition  of  such  judgment,  shall  operate  as  a 
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♦Jacob  Kbgg  v.  The  State  op  Ohio.  [75 

An  indoraement  on  a  note  of  partial  payment,  in  the  handwriting  of  the 
maker,  without  any  signature,  but  made  in  the  presence,  with  the  con- 
currence, and  by  the  direction  of  the  payee^  is  a  receipt,  the  alteration  of 
which  by  the  payee  is  forgery. 

This  is  a  writ  of  error  to  the  common  pleas  of  the  county  of 
Richland. 

lien  on  the  estate  of  any  debtor,  to  the  prejudice  of  any  other  bona  fide 
creditor.** 

The  act  of  March  1,  1831,  now  in  force  (3  Chase's  L.  1709) :  which,  in  this 
respect,  is  a  re-enactment  of  the  statute  just  quoted,  of  February  4,  1824. 

The  first  case  which  arose  under  these  statutes  was  that  of  McGormick  v. 
Alexander,  decided  in  1825,  in  2  Ohio,  65. 

There,  in  1821,  before  any  time  had  been  limited  by  statute  for  the  levy  of 
executions,  two  judgments  were  rendered,  one  in  March,  in  favor  of  Evans, 
and  the  other  in  the  next  July,  in  favor  of  MoCormick.  The  junior  judgment 
was  levied  «tx,  and  the  elder  twenty  months,  after  their  respective  dates.  In 
1825,  a  sale  was  had  on  the  elder  judgment.  In  the  meantime,  the  act  of 
1824  had  token  effect. 

It  was  conceded  that  under  the  statute  in  force  when  Evans  obtained  his 
judgment,  his  lien  was  perfect,  and  that  if  the  property  had  been  sold  prior  to  the 
act  of  1824,  the  proceeds  would  have  been  his.  But  as  the  act  of  1824  repealed 
former  statutes,  and  expressly  took  away  the  lien  where  no  levy  had  been 
made  within  a  year  after  the  date  of  any  judgment,  it  was  held  that  Svana' 
judgment  had  lost  its  priority ;  and  McCormick  took  the  money. 

The  operation  of  this  rule  was  deemed  so  severe,  that  an  attempt  was  made 
to  change  it  the  next  year,  in  Patton  v.  Sheriff  of  Pickaway  County,  2  Ohio, 
395,  but  without  success;  and  in  1831,  the  legislature,  by  re-enactment  of  the 
provisions  in  the  act  of  1824,  confirmed  the  construction  given  to  it  by  the 
court,  and  so  the  rule  has  remained  unchanged  to  the  present  time. 

A  series  of  decisions  has  followed,  which,  with  other  rules  laid  down  by  this 
court,  relative  to  the  lien  of  judgments,  may  be  ranged  under  four  heads: 

I.  As  between  ^*Mrf^m«n<  debtor  And  judgment  creditor. 

II.  As  heiwQen  jttdgment  creditor  and  purchaser  from  9k  judgment  debtor* 

III.  Priority  of  lien  among  several  judgment  creditors, 

IV.  Miscellaneous  points. 

I.  As  between  Jttfl?grm«n<  debtor  And  judgment  creditor. 

The  duration  of  the  lien  in  this  case  is  perpetual.  If  the  judgment  becomea 
dormant,  by  lapse  of  time,  the  lien  sleeps  with  it;  and  if  the  judgment  be  re- 
vived, the  lien  revives  also,  and  so  on,  indefinitely.  Norton  v.  Beaver,  6 
Ohio,  178- 
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76]     *Charlea  B.  Patterson  and  Jacob  Thuraa  owed  Jacob  Kegg 
a   note   for  $100.     Patterson   made   a  payment  of  $;^3.25;    and 

II.  As  between  judgmejii  creditor  and  purchaser  from  a  judgment  debtor. 

If  lands  are  sold,  bona  fide,  before  judgment,  and  the  judgment  debtor  re- 
tains the  legal  title,  he  is  merely  a  trustee  for  the  purchaser,  and  a  judgment 
against  Lim  is  no  lien  on  the  lands.  Manly  v.  Hunt^  1  Ohio,  257;  Barr  «. 
Hatch,  3  Ohio,  527. 

The  lien  relates  to  the  first  day  of  the  term.  Where,  therefore,  a  term 
commenced  on  the  20th,  and  judgment  was  taken,  during  the  term,  on  the  25th, 
and  the  defendant  conveved  his  lands  to  a  bona  fide  purchaser  on  the  21st  of 
the  same  mouth,  the  judgment  held  the  lands.  Urbana  Bank  v.  Baldwin,  3 
Ohio,  45. 

While  the  lien  exists,  it  binds  the  land  into  whatsoever  hands  it-may  pass. 
But  where  no  execution  is  issued  for  fivn  years,  or  where  five  years  elapsed 
between  any  two  executions,  so  that  the  judgment  becomes  dormant,  there  a 
purchaser  will  hold  the  land.  And  it  is  no  matter  whether  the  purchase  is 
made  before  or  after  the  judgment  becomes  dormant.  If  the  judgment  cred- 
itor suffers  the  five  years  to  elapse,  and  afterward  revives,  he  has  lost  his  lien 
as  against  any  intermediate  bona  fide  purchaser.  Norton  v.  Beaver,  5 
Ohio,  178. 

Where  land  is  purchased  from  a  judgment  debtor,  the  purchaser  may  in 
equity  require  the  property  of  the  debtor,  or  lands  subsequently  sold  by  him, 
to  be  first  exhausted  in  satisfaction  of  the  judgment.  Ford  v.  Skinner,  7  Ohio^ 
148,  pt.  2. 

Where  lands  lie  in  one  county,  and  a  judgment  is  rendered  in  another,  and 
the  lands  are  seized  in  execution,  sold,  sale  confirmed  and  deed  ordered;  and 
afterward,  but  before  the  actual  execution  of  the  sheriff's  deed,  a  deed  more 
than  six  months  old  from  the  judgment  debtor  to  a  stranger,  and  made  before 
the  levy  of  the  execution,  is  placed  on  record,  the  purchaser  on  the  execution 
has  the  better  right.    Scribner  v.  Lockwood,  9  Ohio,  184. 

Where  a  levy  is  made  on  goods  and  chattels  sufficient  to  pay  the  debt,  and 
during  the  levy,  the  judgment  creditor  sells  his  real  estate  to  a  bona  fide  pur- 
chaser, and  afterward,  by  consent  of  parties,  the  goods  and  chattels  are  re- 
stored to  the  defendant,  the  purchaser  holds  the  real  estate  discharged  from 
the  lien  of  the  judgment.  Ford  v.  Skinner,  7  Ohio,  148,  pt.  2 — overruling 
the  same  case  in  4  Ohio,  378.  But  a  levy  on  real  estate  is  not  a  satisfaction 
of  the  judgment     Beynolds  v.  Bogers,  6  Ohio,  169. 

A  purchaser  from  an  administrator  under  an  order  of  court  to  sell  for  the 
payment  of  debts,  holds  the  estate  discharged  of  liens.  Bank  of  Muskingum 
V.  Carpenter,  7  Ohio,  21,  pt.  1. 

Where  a  mortgage  is  defectively  executed,  a  subsequent  judgment  against 
the  mortgagor  is  not  a  lien  upon  the  lands.  Bank  of  Muskingum  v.  Car- 
penter, 7  Ohio,  21,  pt.  1. 

A  mortgage,  executed  after  the  term  at  which  a  judgment  for  the  penalty 
of  a  bond  is  taken,  but  before  the  term  at  which  the  amount  due  in  equity  is 
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♦in  the  presence,  with  the  concurrence,  and  by  the  direction   [77 
of  Kegg,  Patterson  made  this  indorsement  on  the  note: 

ftscertained,  has  the  priority;  and  the  lien  of  such  judgment  is  only  from  the 
first  day  of  the  term  at  which  the  amount  due  in  equity  is  ascertained;  and 
then  only  for  that  amount.    Tower  v.  Wells,  8  Ohio,  136. 
III.  Priority  oi  lien  among  several  judgmetii  creditors. 
The  cases  under  this  head  are  embodied  in  these  nine  rules. 

1.  That  under  the  acts  of  1824  and  1831,  an  elder  judgment,  not  levied 
within  a  year  after  its  date,  loses  its  priority,  as  against  a  j'um'or  judgment, 
levied  within  a  year;  and  this  whether  the  judgments  are  before  or  after  the 
passage  of  these  acts.  McOormick  v.  Alexander,  2  Ohio,  65;  Way  mire  «• 
Staley,  3  Ohio,  366;  Thompson  v.  Atherton,  6  Ohio,  30. 

2.  That  where  an  eM«r  judgment  is  levied  within  a  year,  and  after  the  year 
the  levy  is  set  aside  at  the  instance  of  the  plaintiff,  a  junior  judgment,  levied 
within  its  year,  has  a  priority.  Patton  v.  Sheriff"  of  Pickaway  County,  2 
Ohio,  395. 

3.  That  a  levy  must  be  made  on  the  property  in  quesiiony  within  a  year 
after  the  judgment;  and  a  levy  on  other  property^  though  within  the  year,  will 
not  save  the  lien,  as  to  property  not  levied  on.  Shuee  v.  Ferguson,  3 
Ohio,  136.. 

4.  If  there  be  several  judgments,  and  no  levy  on  either  of  them  within  the 
year,  they  stand  on  an  equal  footing,  and  he  who  afterward  first  levies,  gains 
tt  priority.  Shuee  v.  Ferguson,  3  Ohio,  136;  Waymire  v.  Staley,  3  Ohio,  336; 
Sellers  «.  Corwin,  5  Ohio,  398. 

5.  If  an  elder  judgment  be  levied  on .  certain  lands  after  its  year,  and  a 
junior  judgment  be  levied  on  the  same  lands  within  its  year,  but  after  the 
levy  of  the  elder  judgment,  the  junior  judgment  has  a  priority.  Shuee  v. 
Ferguson,  3  Ohio,  136. 

6.  The  lien  of  a  junior  judgment,  on  all  property  not  levied  on  under  an 
Mer  judgment  within  the  year,  continues  one  year  after  its  date,  to  the  exclu- 
sion of  the  «Wer  judgment,  provided  the  jwmor  judgment  was  rendered  before 
the  levy  under  the  elder  judgment;  but  a  levy  under  the  elder  judgment, 
though  after  the  year,  if  made  before  the  date  of  the  junior  judgment,  has  a 
priority.    Shuee  v,  Ferguson,  3  Ohio,  1 36. 

7.  Where  the  court,  in  pursuance  of  the  statute,  order  execution  against  a 
surety  to  be  stayed,  the  lien  upon  his  land  is  notwithstanding  lost,  unless  a 
levy  be  made  within  the  year.    Earnfit  v,  Winans,  3  Ohio,  135. 

8.  Where  lands  are  sold  under  a  judgment,  and  more  than  five  years  after- 
ward the  sale  is  set  aside  by  consent  of  parties,  the  judgment  thereby  loses  its 
lien,  as  against  subsequent  judgments.     Lytle  v.  Gin.  Man.  Co.,  4  Ohio,  459; 

ante,  59. 

9.  Where  an  Mer  judgment  is  levied  after  the  year  and  a  sale  made  upon 
it,  and  afterward  another  sale  of  the  same  lands  is  made  on  a  jt«»tor  judgment 
levied  within  its  year,  the  title  passes  by  the  latter  sale,  although  when  the 
first  sale  was  made^  the  second  sale  had  been  set  aside  by  an  order  of  the 
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78]  *"  Received,  May  4,  1839,  on  the  within  note,  J33.25"— 
without  any  signatare. 

A  balance  being  still  due,  Kegg  retained  the  note,  and  when 
presented  by  him  again  for  final  adjustment,  the  indorsement  had 
been  altered  so  as  to  read  thirteen  instead  of  thirty-three  dollars. 

Kegg  was  indicted  and  convicted  of  forgery,  for  making  this 
alteration ;  and  whether  the  alteration  be  forgery  or  not,  is  the 
question. 

common  pleas,  the  order  being  afterward  reversed  by  the  supreme  court. 
Walpole  V.  Inks,  9  Ohio,  142. 

lY.  Hiscellaneous  points. 

A  judgment  does  not  bind  an  equitable  interest  in  land.  Roads  v.  Symmes, 
1  Ohio,  281;  Jackman  v.  Halleck,  1  Ohio,  318;  Douglas  v.  Huston,  6  Ohio,  166 j 
Scott  V.  Douglas,  1  Ohio,  pt.  2 ;  Baird  v,  Kirtland,  8  Ohio,  21. 

But  whether  the  equity  of  a  person  in  possession  does  not  pass  by  a  sale  of 
his  possessory  right  under  execution  so  as  to  enable  a  purchaser  to  control  it, 
is  an  open  question.    Scott  v.  Douglas,  7  Ohio,  227. 

The  existence,  validity,  and  extent  of  a  judgment  lien  are  matters  purely 
legal,  dependent  on  statutory  proyisions.  If  it  fail  at  law,  it  can  not  be 
aided  in  equity.  Mi.  Ex.  Co.  v.  Turpin,  3  Ohio,  614;  Douglas  v.  Houston,  6 
Ohio,  156. 

One  in  possession  of  lands  has  an  interest  which  may  be  sold  on  execution, 
and  the  judgment  debtor  is  not  permitted  to  dispute  the  estate  of  him  who 
chooses  to  take  it.  Phelps  «.  Butler,  2  Ohio,  224;  Gray  v.  Tappan,  Wright, 
117;  Riddle  v.  Bryan,  5  Ohio,  48 ;  Scott  v.  Douglas,  7  Ohio,  227,  pt.  1 ;  Jack- 
son V.  "Williams,  ante^  69. 

The  lien  of  a  vendor  for  the  purchase  money  has  a  preference  over  sub- 
sequent judgments,  and  all  other  later  rights,  except  those  of  a  purchaser  for 
a  valuable  consideration,  without  notice.  Patterson  v.  Johnson,  7  Ohio,  226^ 
pt.  1. 

Lands  under  mortgage  may  be  sold  upon  a  judgment  against  the  mortgagor. 
Phelps  V.  Butler,  2  Ohio,  222 ;  anie^  71. 

Judgments  in  the  circuit  court  of  the  United  States  for  the  Ohio  district 
are  a  lien  upon  all  lands  of  the  defendant  within  the  state.  Sellers  v.  Oorwin, 
6  Ohio,  398. 

A  judgment  is  not  a  lien  upon  lands  acquired  after  its  rendition.  Boads  v. 
Symmes,  1  Ohio,  281 ;  Phelps  v.  Butler,  2  Ohio,  224.  But  in  such  case,  the 
lien  attaches  from  the  date  of  the  levy.  Miller  v.  Murphy,  4  Ohio,  92.  On 
a  8ci,fa.  to  charge  lands  on  a  justice's  judgment,  no  lien  attaches  till  execu- 
tion levied.    Jackman  v.  Halleck,  1  Ohio,  318. 

A  purchaser,  under  a  judgment  against  the  heir,  acquires  no  right,  as 
against  a  devisee,  though  the  will  be  not  recorded  till  after  the  sale,  and  the 
purchaser  had  no  notice  of  it.     Hall  v.  Ashby,  9  Ohio,  96. 
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*P.  W.  Burr,  for  the  plaintiff  in  error.  [79 

J.  Brinkerhoff,  for  the  state,  cited  Roscoe's  Crim.  Ev.  485 ; 
Harvey's  case,  Bass.  &  Ry.  227. 

Grimke,  J.    A  receipt  may  be  defined  to  be  such  a  written  ac- 
knowledgment, by  one  person,  of  his  having  received  money  from 
another,  as  will  be  prima  fade  evidence  of  that  fact  in  a  court  of 
]aw;  and  the  real  difficulty  in  the  present  case  grows  out  of  the 
fact  that  the  name  of  the  person  purporting  to  have  received  the 
money  is  not  placed  at  the  bottom  of  the  indorsement ;  from  which 
it  might  be  argued,  generally,  that  a  writing  on  the  back  of  a 
note  is  not  the  subject  of  forgery;  or,  at  any  rate,  that  until 
signed  it  is  an  incomplete  instrument,  the  alteration  of  which  will 
not  be  a  crime.     And  this  will  depend  upon  the  fact,  whether  the 
indorsement  can  be  considered  as  a  mere  private  memorandum, 
or  whether  it  is  not  such  an  acknowledgment  of  the  receipt  of 
the  money  as  would  preclude  the  payee  of  the  note  from  disputing 
it.     It  is  unnecessary  to  say  what  would  be  the  effect  of  an  in- 
dorsement which  should  be  made  by  the  payee  without  the  privity 
and  knowledge  of  the  maker ;  for  here  it  is  proved  to  have  been 
made  by  the  maker  in  the  presence,  with  the  concurrence,  and  by 
the  direction  of  the  payee,  which  relieves  the  case  of  a  great  deal 
of  difficulty,  since  it  resembles  the  indorsement  to  a  binding  con- 
tract between  the  parties  rather  than  a  private  memorandum 
made  by  one  of  them.     And  this,  among  other  reasons,  may  ac- 
count for  the  fact  that  the  signature  of  the  payee  is  not  affixed. 
The  meaning   and   force  of  the  instrument  might,  to  both  of 
them,  seem  to  be  sufficiently  denoted  without  the  performance  of 
that  ceremony. 

But  the  nature  and  form  of  a  receipt  will  almost  always  depend 
upon  the  mode  in  which  the  business  to  which  it  has  reference  is 
transacted.  If  a  note  is  not  present  at  the  time  when  a  payment 
16  made,  a  receipt  may,  notwithstanding,  be  given ;  but  it  will, 
from  the  necessity  of  the  case,  be  upon  a  separate  piece  of  paper, 
and  it  will  then  invariably  have  the  *8ignature  of  the  payee.  [80 
The  payee  may,  also,  afterward  make  a  memorandum  of  that  fact, 
for  his  own  convenience,  upon  the  back  of  the  nolo,  of  which  the 
maker  may  have  no  knowledge.  This  memorandum  may  or  may 
not  have  his  name  subscribed  to  it,  and  it  is  unnecessary  to  say 
what  would  be  the  effect  of  an  alteration  in  such  a  case.     If  the 
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DOto  is  present  at  the  time,  and  the  indorsement  is  then  made,  it 
is  not  usual  for  the  payee  to  place  his  signature  to  it;  because 
the  place  where  it  is  found,  the  note  itself,  indicates  with  equal, 
if  not  more  precision  and  certainty,  the  &ct  intended  to  be  com- 
memorated, and  identifies,  beyond  doubt,  the  person  by  whom  and 
the  intention  with  which  it  was  mad...  There  are  certainly  ex- 
ceptions to  the  rule,  depending  more  upon  the  extreme  scrupu- 
lousness and  caution  of  one  or  other  of  the  parties  than  upon  any 
evident  necessity.  So,  also,  although  an  indorsement  of  a  partial 
payment  may  be  made,  with  or  without  signature,  the  maker  will 
sometimes  require  a  separate  receipt  also,  not  because  he  supposes 
it  to  be  of  more  binding  force,  but  because  the  note  remaining  in 
the  hands  of  the  payee,  the  indorsement  might  be  subject  to 
alteration.  It  is  like  the  case  of  a  contract  between  two  parties, 
where  each  chooses  to  have  a  copy  in  his  possession,  not  because 
one  is  not  as  obligatory  as  two  such  inetrumentsj  but  because  one 
may  be  lost  or  interlined.  Each  has  an  interest  in  the  contract, 
which  is  better  protected  if  two  instruments  instead  of  one  only 
are  executed.  If  the  parties  could  be  sure  that  there  would  be 
no  danger  of  loss  or  alteration,  there  would  be  no  thought  of 
having  two  instruments  executed. 

Where  an  instrument  is  intended  to  be  delivered  by  the  party 
making  it  to  another  person,  the  subscription  of  his  name  will  be 
considered  as  almost  absolutely  necessary  ;  but  where  the  nature 
of  the  transaction  is  such  as  not  to  imply  a  delivery,  no  such 
necessity  will  suggest  itself.  It  is  for  this  reason  that  an  indorse- 
ment on  a  note  of  a  partial  payment  so  seldom  has  the  name  of 
the  payee  affixed  to  it;  he  could  not  deliver  the  indorsement 
without  giving  up  the  note,  and  it  is  necessary  for  him  to  retain 
81]  the  last  until  a  full  payment  has  been.^made.  Such  is  the 
di^erence  which  the  modes  of  doing  business  among  men  makes 
in  the  form  of  their  transactions ;  but  this  difference  of  form  ought 
not  to  mislead  the  mind,  it  should  rather  be  taken  as  an  indication 
that  the  substance  may  remain,  although  the  form  may  vary. 

The  case  of  The  King  r.  Harvey,  Crown  Cases,  Russ.  &  Hy,  227, 
is  one  of  the  very  few  to  be  found  which  has  any  analogy  to  the 
present.  The  prisoner  was  tried  upon  an  indictment  stating  that 
William  Chinnery  was  indebted  to  Thomas  Thompson,  and  that 
the  prisoner  forged  a  receipt  and  acquittance.  The  prisoner  was 
convicted,  but  a  doubt  arose  whether  the  instrument  charged  to 
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be  forged,  could  be  .  considered  as  a  receipt.  It  was  in  the 
following  terms:  "Wm.  ChiYinery,  Esq.,  paid  to  X  Thomson  the 
som  of  8  pounds,  feb.  1812."  It  was  not  subscribed  by  Thomas 
Thompson.  At  a  meeting  of  the  judges,  this  conviction  was  held 
wrong,  because  the  writing  was  not  a  receipt;  it  was  only  an  as- 
sertion that  Chinnery  had  paid  the  money,  but  did  not  import  an 
acknowledgment  thereof.  It  is  evident,  from  the  statement  of  the 
case,  that  the  writing  was  upon  a  separate  piece  of  paper.  No 
note  or  other  instrument  is  alluded  to  as  evidencing  the  original 
indebtedness.  The  circumstances  of  the  case,  indeed,  forbid  any 
such  supposition  being  made.  The  alleged  forgery  consisted  in 
making  a  writing  which  purported  to  be  a  receipt  of  money, 
whereas,  in  the  present  instance,  the  forgery  consists  in  the  erasure 
of  a  writing  of  the  same  import.  The  defendant  in  the  one  case 
was  the  debtor,  and  in  the  other  the  creditor.  If,  in  the  first  case, 
the  alleged  forgery  was  upon  an  instrument  which  is  not  supposed 
to  be  in  the  possession  of  the  party  committing  it,  the  fact  that 
such  instrument  existed,  could  not  fail  to  have  been  stated.  There 
may,  therefore,  have  been  good  reason  for  holding  that  the  writ- 
ing contained  only  an  assertion  and  not  an  acknowledgment  of  a 
payment.  Mr.  Arch  bold,  however,  remarks  (Arch.  Cr.  PL  304), 
that  the  stutute  under  which  the  conviction  was  had,  did  not  con- 
tain the  words  "accountable  receipt,"  thereby  implying  that  if 
it  had,  the  construction  given  to  those  words  might  *have  [82 
resulted  in  a  different  determination.  Our  statute,  whict^  is  copied 
from  another  of  the  English  statutes,  does  contain  those  words, 
but  as  the  indictment  is  not  framed  to  meet  them,  it  is  unnecessary 
(o  notice  the  distinction.  If  those  words  do  contain  a  more  com- 
prehensive meaning  than  the  words  acquittance  or  receipt,  I  am 
not  able  to  see  it,  although  I  am  not  prepared  to  say  that  they 
may  not.  Nothing  is  more  common  in  the  statutes  than  to  set 
down  every  species  of  word  which  may  by  possibility  denote 
every  shade  of  offense,  and  afterward  to  rack  one's  ingenuity  in 
finding  a  meaning  for  them.  This  adds  to,  but  does  not  diminish, 
the  uncertainty  of  the  law. 

The  King  n.  Barton,  Crown  Cases,  1  Moody,  141,  is  another  case 
growing  out  of  the  construction  given  to  the  term  receipt.  The 
indictment  stated  that  a  precept  had  been  issued  by  a  constable  to 
the  overseers  of  the  poor  to  collect  £21  lis.  4d. ;  that  a  receipt  for 
that  sum  had  been  forged  by  falsely  affixing  and  cementing  to  the 
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precept,  at  the  foot  thereof,  the  following  receipt;  "1825  Reed.  H. 
H/'  It  was  held  that  the  convictioli  was  wrong ;  that  inasmuch 
as  the  receipt  was  signed  with  initials  only,  the  indictment  should 
have  contained  some  averment  explaining  what  those  initials 
meant.  It  was  not  considered  a  sufficient  objection  that  the  re- 
ceipt  was  not  subscribed  in  the  name  of  the  person  purporting  to 
have  made  it,  but  only  that  inasmuch  as  it  was  subscribed  by  two 
letters  of  the  alphabet,  and  the  indictment  showed  that  fact,  that 
it  was  necessary  also  that  it  should  show  what  was  the  meaning 
of  those  letters.  Neither  of  these  cases  contradict  the  idea  that 
the  indorsement  in  this  case  is  a  receipt.  The  great  difficulty 
which  existed  in  Harvey's  case  does  not  exist  in  this;  there  the 
writing  was  made  by  the  debtor,  here  the  erasure  is  of  a  writing 
made  by  the  joint  act  of  both  parties.  There  is  a  privity  between 
them,  which  contradicts  the  idea  that  the  indorsement  was  a  mere 
assertion.  It  is  made  under  circumstances  which  supersede  the 
necessity  of  a  signature.  Barton's  case  more  than  countenances 
the  idea,  although  it  is  not  directly  decided  that  the  signature  of 
the  name  was  not  necessary.  It  carries  that  irresistible  implica- 
83]  tion  along  with  it.  On  *the  whole,  I  am  satisfied  that  the  in- 
dorsement in  this  instance  was  a  receipt,  the  erasure  of  which  is 
forgery. 
Judgment  affirmed. 


The  Executors  op  George  Leiby  v,  Jacob  Wolf  et  al. 

The  registry  of  a  deed;  the  grantor  and  grantee  in  which  are  both  out  of  the 
chain  of  title  as  recorded,  is  no  notice  to  a  subsequent  purchaser. 

This  is  a  bill  in  chancery  from  the  county  of  Hamilton. 

Jacob  Wolf  held  a  lease,  from  the  commissioners  of  Hamilton 
county,  duly  executed,  but  never  recorded.  While  in  possession 
under  the  lease,  he  made  a  mortgage  to  George  Leiby,  which  the 
plaintifiPs,  his  executors,  now  seek  to  enforce.  The  mortgage  was 
duly  recorded. 

Wolf,  while  in  possession,  sold  his  estate  in  the  land  to  Marcus 
Smith,  who  had  actual  notice  of  the  mortgage. 

Marcus  Smith  procured  a  new  lease  from  the  commissioners, 
which  was  duly  recorded. 
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Marcus  Smith  afterward  sold  tho  lease  to  Samael  S.  Smith,  who 
denies,  by  his  answer,  any  notice  of  the  mortgage. 

Samael  S.  Smith  afterward  sold  to  David  Loring,  who  also  pur* 
chased  without  actual  notice  of  the  mortgage. 

Upon  this  state  of  facts,  the  question  is  raised,  whether  Loring 
holds  the  land  free  from  the  mortgage  or  not. 

W.  R  Morris,  for  the  plaintiff: 

The  registry  of  the  mortgage  is  conclusive  notice  against  all  6ub« 
sequent  purchasers  or  incumbrancers.  1  Story's  Eq.  390 ;  8  Amer 
Ck>m.  Law,  303.  The  record  estops  the  defendants  from  saying 
that  they  are  innocent  purchasers,  without  notice,  nor  can  the 
plaintiffs  be  called  upon  to  prove  notice  at  all.  1  Story's  Eq.  392. 
Under  the  registry  act  of  Ohio,  a  deed  or  *other  instrument  [84 
duly  recorded,  is  notice  to  all  tho  world.  Nor  can  the  effect  of 
such  notice  be  evaded  by  any  subsequent  management  between 
the  original  vendor  and  any  other  purchaser. 

But  the  case  shows  that  the  defendant  had  actual  notice. 
Where  a  subsequent  purchaser,  by  the  use  of  reasonable  diligence, 
can  acquire  the  knowledge  of  a  fact,  the  law  presumes  him  to 
know  it.  Cunningham  v.  Buckingham,  1  Ohio,  264;  Ohio  Gond. 
127  ;  Reader  v.  Barr,  4  Ohio,  446 ;  Sug,  Vend.  484,  498 ;  8  Amer. 
Com.  Law,  305 ;  1  Story's  Eq.  384. 

A  mere  possessory  interest  in  land  may  be  mortgaged;  also,  a 
mere  equitable  right.  Powell  on  Mortg.  23  ]  Parkert  v.  Alexander, 
1  Johns.  Ch.  394. 

Wolf,  while  in  possession,  with  at  least  an  equitable  title,  for  a 
valuable  consideration,  gave  the  plaintiff  this  mortgage,  which  is 
duly  executed  and  duly  recorded.  How,  then,  is  the  title  of  a 
subsequent  purchaser  to  be  preferred  to  that  of  the  plaintiff? 

Storer  and  Fox,  for  the  defendants. 

Lane,  C.  J.  Whenever  the  state  of  the  title  on  record  would 
lead  a  searcher  of  incumbrances,  who  was  using  common  prudence 
and  care  in  investigating  the  title,  to  a  knowledge  of  the  fact,  the 
law  assumes  that  he  acquired  the  knowledge  of  it.  A  purchaser, 
therefore,  from  Wolf,  ought  to  learn  all  conveyances,  from  Wolf, 
existing  on  record  at  the  time  of  his  purchase. 

But  where  the  series  of  deeds  runs  on  a  line  entirely  different, 
and  there  is  nothing  to  connect  the  name  or  the  interests  of  a 
third  person  with  any  part  of  it,  it  would  be  unreasonable  to  im- 
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pute  to  the  searchor  a  knowledge  of  the  acts  of  such  third  person. 
Here  Wolf  was  not  in  the  connection  of  title  at  all;  Loring, 
searching  for  incumbrances,  would  be  led,  first,  to  Samuel  S. 
Smith ;  next,  to  Marcus  Smith,  and  third,  to  the  commissioners, 
85]  without  any  indication  of  Wolf's  interests,  or  *the  notice  of 
any  fact  showing  his  relation  to  the  estate.  It  seems  that  such  a 
purchaser  should  be  protected  from  claims  which  no  ordinary 
prudence  could  detect. 
Bill  dismissed. 


Philip  Young  v.  Samuel  R.  Miller,  John  G.  WoRTHiNaroN, 
Horatio  G.  Phillips,  and  David  Gwynnb. 

Where  a  vendor  stipulates  with  the  vendee,  that  his  deed  shall  save  the  rights 
of  a  tenant  in  possession,  but  the  stipulation,  through  the  fraud  or  mistake 
of  the  vendee,  is  not  carried  into  the  deed,  the  tenant,  claiming  under  a 
contract  void  hj  the  statute  of  frauds,  has  no  relief  in  equity  against  the 
vendee. 

In  such  case,  it  seems  the  vendor  may  correct  the  mistake,  and  then  reinstate 
the  tenant,  the  vendee,  having  notice  of  the  rights  of  the  tenant. 

This  is  a  bill  ir  chancery  fh>m  the  county  of  Hamilton. 

It  is  stated  in  the  complainant's  bill,  that  in  April,  1816,  one 
Maxwell  Hargraves,  then  in  full  life,  and  Ann,  his  wife,  who  still 
survives,  were  the  owners,  for  the  life  of  said  Ann,  of  a  certain  lot 
of  ground  in  the  city  of  Cincinnati,  on  the  corner  of  Fourth  and 
Main  streets,  sixty-six  feet  on  Main,  and  one  hundred  feet  on 
Fourth.  That  they  made  their  certain  lease,  by  which  they 
rented  to  the  complainant,  for  the  life  of  the  wife,  a  part  of  said 
lot  at  a  yearly  rent  of  one  hundred  and  fifty  dollars.  That  the 
complainant  entered  into  the  possession  and  occupied  the  prem- 
ises until  1834,  when  he  was  dispossessed  by  the  respondent, 
Worthington,  by  a  writ  of  Jiabere  facias  possessionem,  issued  on  a 
judgment  in  ejectment,  recovered  at  the  May  term  of  the  Su- 
preme Court  for  Hamilton  county  of  the  same  year. 

That  in  1831,  the  respondents  entered  into  a  negotiation  with 

Hargraves  and  wife,  and  finally  purchased  their  interest  in  the 

whole  lot,  reserving  therefrom,  to  the  complainant,  an  estate  for 

the  life  of  said  Ann,  for  that  part  occupied  by  him.     That  such 

74- 


Digitized  by  VjOOQIC 


DECEMBER  TERM,  1840.  86,  87 

Young  V.  Miller. 

reservation  was  made,  to  carry  into  effect  the  lease  to  the  com- 
plainant. That  a  deed  was  drawn  and  executed  *on  Jalv  [86 
26,  1831,  by  Hargraves  and  wife  to  the  respondent  Miller,  for  the 
whole  lot.  That  the  conveyance  was  drawn  by  Miller ;  and  that 
when  it  was  delivered,  and  at  all  other  times,  when  the  subject  of 
the  purchase  was  under  consideration,  it  was  understood  by  all  the 
parties  interested  that  the  purchase  was  made  subject  to  the  com- 
plainant's interest  for  the  term  specified.  That  it  was  so  agreed, 
and  Hargraves  and  wife  instructed  Miller  so  to  draw  the  deed  as 
to  secure  the  complainant's  interest. 

It  is  also  stated,  that  upon  the  delivery  of  the  deed,  Hargraves 
and  wife  were  told,  and  made  to  believe,  by  Miller  and  others  in 
interest,  that  the  complainant's  rights  were  reserved  by  the  convey- 
ance ;  and  that,  with  such  understanding,  the  delivery  was  made ; 
when,  in  truth,  either  by  mistake  of  the  draftsman,  or  by  design, 
and  with  the  intent  to  deceive  the  grantors,  and  defraud  the  com- 
plainant, and  confer  a  benefit  on  the  respondents,  the  interest  of 
the  complainant  was  not  reserved;  but  the  deed  contained  merely 
a  reservation  of  the  "  legal  rights  of  the  tenants  in  possession"  That 
for  the  purpose  of  asserting  the  undue  advantage  thus  obtained, 
the  respondent,  Miller,  on  November  13,  1831,  sold  to  the  re- 
pondents,  Worthington  and  Phillips;  and  that  Worthington,  who 
held  the  legal  title  after  the  death  of  Hargraves,  in  1832,  com- 
menced the  ejectment  in  which  the  judgment  was  obtained,  under 
which  the  complainant  was  turned  out  of  the  possession.  That 
Worthington,  subsequently,  recovered  in  trespass  for  the  mesne 
profits  $1,030,  which  was  about  to  be  enforced  by  execution. 
That  Worthington  and  Phillips  afterward  sold  to  Gwynne,  and  put 
him  in  possession.  That  Gwynne  refuses  to  permit  the  complain- 
ant to  enjoy  the  premises,  according  to  the  understanding  of  Har- 
graves and  wife,  though  he,  the  said  Gwynne,  Worthington,  and 
Phillips  were  interested  in  the  purchase  from  them,  and  hsidfuU 
knowledge  of  the  contract  with  the  respondent  Miller. 

The  prayer  of  the  bill  is,  that  the  said  judgment  for  mesne 
profits  may  be  enjoined,  the  possession  of  the  premises  surren- 
dered by  Gwynne  to  the  complainant,  and  that  8u6h  of  the 
♦respondents,  as  have  had  the  possession  since  the  complain-  [87 
ant  was  ousted,  may  be  compelled  to  account  to  him  for  the  rents 
and  profits,  and  for  other  relief,  etc. 

The  defendants  have  all  answered.    Miller  admits  the  purchase, 
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bat  denies  that  it  was  made  for  the  benefit  of  others.  He  denies 
every  other  material  allegation  in  the  bill,  in  which  he  is  charged, 
with  deception,  fraud,  or  design.  Worthington  answers  that  he 
purchased  of  Miller,  at  an  advanced  price ;  that  Miller  conveyed^ 
etc. ;  adnaits  the  recovery  in  ejectment  for  mesne  profits,  etc. ;  bat 
denies  all  knowledge  of  any  interest  in  the  complainant,  except 
what  appears  from  the  reservation  in  th^  deed.  Gwynno  denies 
that  Miller's  purchase  was  made  for  his  benefit,  or  with  his  knowl- 
edge. He  denies  all  knowledge  of  any  reservation,  in  favor  of 
the  complainant,  to  occapy  under  his  lease.  Phillips  denies  all 
knowledge  of  any  reservation  in  favor  of  the  complainant;  and 
Worthington,  Gwynne,  and  Phillips,  in  like  manner,  deny  the 
fraud  charged  in  the  bill.  To  these  answers,  the  complainant  has 
filed  a  general  rej^lication. 

The  case  turned  mainly  on  questions  of  fact,  and  was  fully 
argued  by  Strait  and  Pox,  for  the  complainant ;  and  Starr,  Wright, 
and  Walker,  for  the  defendants. 

Mr.  Pox  cited  Bleoker  v.  Bingham,  3  Paige,  246;  Moses  v> 
Murgatroyd,  1  Johns.  Ch.  119 ;  2  Story's  Bq.  308;  Lett  v.  Morris,  4 
Sim.  607;  2  Story's  Eq.  77,  78,  460;  Brown  t;.  Lynch,  1  Paige, 
147;  Cooke  v.  Graham,  3  Cranoh,  229;  Cholmondley  v.  Clinton,  1 
Merivale,  171^  352 ;  1  Story's  Bq.  130,  159,  169 ;  Movan  v.  Hays,  1 
Johns.  Ch.  339;  Souverbye  v.  Arden,  1  Johns.  Ch.  240;  Steere  v. 
Steere,  6  Johns.  Ch.  1 ;  Gillespie  v.  Moon,  2  Johns.  Ch.  585. 

Mr.  Starr  cited  Worthington  v.  Young,  6  Ohio,  313;  8  Ohio, 
401 ;  McBride  v,  Hagan,  1  Wend.  326,  335 ;  1  Story's  Eq.  121 ;  1 
Fonbl.  Bq.  113;  Martin  u.  Dwelly,  6  Wend.  9;  Imlay  t?.  Sage,  5 
Conn.  492;  Aldridge  v.  Stuyvesant,  1  Hall,  210. 
88]  *Messrs.  Wright  and  Walker  cited  Worthington  r.  Young, 
6  Ohio,  335. 

Wood,  J.  The  case,  it  will  bo  seen,  is  presented,  by  the  plead- 
ings, with  the  parties  directly  at  issue  on  every  material  point 
which  constitutes  the  gist  of  the  complaint.  The  onus  probandi 
lies,  therefore,  on  the  complainant,  and  the  maxim,  secundum  al- 
legata et  probata,  adapts  itself  to  every  jurisdictiqn,  and  to  every 
civil  action.  Keeping  these  familiar  principles  in  view,  the  proofs 
must  be  first  applied,  and  then  comes  in  the  law,  which  sweeps 
away  the  foundation  on  which  the  structure  rests,  o:  it  extends  the 
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relief,  which  its  wisdom  has  provided,  as  peculiarly  adapted  to  the 
iadividual  case. 

The  complaiDant  states  that,  in  1816,  Uargraves  and  wife  rented 
him  the  ground  in  controversy,  during  the  life  of  the  feme.  That 
he  entered  and  occupied  until  1834,  when  he  was  dispossessed  by 
Worthington.  Hargraves,  it  appears,  was  seized  in  right  of  his 
wife,  the  lot  being  set  off  to  her,  as  her  right  of  dower,  in  the  es- 
tate of  Cutler.  From  the  face  of  the  pleadings,  the  question  then 
arises,  why  is  Young,  the  complainant,  in  this  court?  Having 
the  right  of  possession,  why  did  he  not  defend  under  his  lease,  in 
the  ejectment  brought  against  him  by  Worthington?  For  in 
ejectment  there  is  no  right  of  action,  unless  there  is  a  right  also 
of  possession,  which  may  be  delivered  under  an  habere  facias pos- 
semonem.  This  is,  however,  explained  by  an  inspection  of  the 
lease,  an  exhibit  in  the  case,  from  which  it  appears  not  to  have 
been  acknowledged  nor  accompanied  with  a  separate  examination, 
and  being  executed  by  a  feme  covert,  it  passed  to  the  lessee  nothing 
but  a  freehold  for  the  life  of  the  husband,  who  died  in  February, 
1833.    Worthington  v,  Toung,  6  Ohio,  313. 

The  rights  of  the  complainant  ceased,  therefore,  by  the  expira- 
tion of  his  term,  with  the  death  of  Hargraves,  and  after  that 
period  he  was  a  mere  tenant  by  sufferance,  and  liable  to  be  evicted 
by  Worthington.  These  faclTs  but  illy  sustain  the  complain- 
ant's allegation  in  his  bill,  that  the  lease  conveyed  to  him  the  in- 
terest in  the  premises  during  the  life  of  Mrs.  Hargraves?  But  to 
^void  this  aspect  of  the  case,  the  complainant  shifts  his  [89 
ground,  as  claiming  exclusively  under  the  lease,  and  sets  up  an 
agreement  by  Hargraves  and  wife,  before  the  sale  to  Miller,  by 
which  he  was  to  have  the  lot  during  the  life  of  the  wife,  on  pay- 
ing the  rent  to  Miller  or  his  vendee ;  and  of  this  agreement  Miller 
is  charged  with  having  full  knowledge,  and  to  have  received  in- 
structions so  to  draw  the  conveyance  as  to  reserve  Young's  right 
to  the  freehold  during  the  life  of  Mrs.  Hargraves ;  but  the  deed, 
either  by  the  mistake  or  the  design  of  Miller,  was  not  so  drawn, 
but  a  clause  inserted,  merely  reserving  to  the  tenant  in  pos- 
session ^^his  legal  rights,''  and  which  Miller  assured  all  con- 
cerned, and  which  was  believed  to  reserve  a  freehold  in  the  com- 
plainant during  Mrs.  Hargraves'  life.  These  allegations  of  agree- 
ments, mistakes,  designs,  instructions  about  preparing  the  deed^ 
assurances,  and  impositions  are  all  denied  by  the  respondent, 
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Miller;  but  they  are  directly  proved  by  both  Mrs.  Hargraves  and 
her  son.  Their  testimony  is  also  sustained  by  that  senseless 
clause  in  the  lease  before  cited,  which  secures  nothing  to  any  one* 
but  appears  to  have  been  placed  there  for  some  purpose,  and  prob- 
ably to  quiet  the  fears  of  the  complainants  and  Mr.  and  Mrs. 
Hargraves,  in  relation  to  the  complainant's  supposed  interest.  '  It 
is  said,  however,  that  Mrs.  Hargraves  is  not  a  competent  witness. 
We  do  not  see  any  force  in  the  objection.  If  she  is  a  warrantor 
of  title  to  Miller,  she  is  swearing  against  her  interest  when  she 
sustains  the  right  of  the  complainant ;  but  if  a  warrantor,  her 
covenant  of  warranty  was  during  coverture,  and  is  therefore  void* 
Notice  of  Young's  claim,  by  Miller,  is  also  proved  by  Thorns. 
Notice  to  Worth ington  is  not  so  clear,  and  there  is  no  evidence  to 
prove  notice  to  Phillips  or  Gwynne,  before  their  purchase,  but 
what  arises  from  the  complainant's  lease,  and  the  clause  in  the 
deed  to  Miller,  ^^  reserving  to  the  tenants  in  possession  their  legal 
rights^  Young  can  not  reach  Phillips  and  Gwynne,  because  they 
are  bona  fide  purchasers  witftout  notice.  But  he  is  entitled  to  a  de- 
cree against  Miller  and  Worthington  for  a  pecuniary  considera- 
tion. For,  though  notice  to  Worthington  is  not  so  clear,  we  in- 
90]  cline  to  *the  opinion  the  evidence  is  sufficient  to  establish  iti 
and  the  complainant  is,  in  like  manner,  entitled  to  a  decree  against 
Worthington  to  enjoin  the  judgment  for  mesne  profits,  and  to  call 
him  to  an  account  for  the  rents  and  profits,  after  Young  was  evicted* 
That  is,  he,  the  complainant,  is  entitled  to  such  decrees,  provided 
the  law  as  well  as  the  facts  are  with  him.  We  are  compelled  to  say^ 
however,  in  this  respect  the  complainant  appears  to  us  to  be  less 
fortunate.  We  do  not  intend  to  impugn  the  principles  settled  in 
the  case  of  Hunt  v.  Rousmanier,  1  Story's  Bq.  129,  "  that  wher- 
ever by  mistake  of  the  draftsman,  or  otherwise,  either  of  fact  or 
law,  an  instrument  does  not  fulfill  the  intention  of  the  parties,  but 
violates  it,  equity  will  correct  the  mistake,  so  as  to  produce  a  con- 
formity in  the  instrument."  This  is  doubtless  sound  law,  and 
should  be  applied  in  all  analogous  cases.  But  in  the  case  at  bar,  the 
complainant  can  not  correct  the  lease  of  1816,  under  which  he 
occupied,  so  as  to  conform  to  the  intentions  of  the  parties,  by  con- 
veying to  him  an  estate  for  the  life  of  Mrs.  Hargraves,  for  it  was 
never  obligatory  on  her,  neither  in  law  nor  equity.  Not  in  law, 
because  it  was  not  executed  according  to  the  provisions  of  the 
statute.  Not  in  equity,  because  her  agreement  to  convey  an  es- 
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tate  for  her  life  was  during  her  coverture,  and  therefore  ia  not  bind- 
ing upon  her ;  nor  is  she  a  party  to  this  suit. 

Is,  then,  the  case  made  by  the  complainant  sustainable  on  the 
agreement  set  up  in  the  bill,  at  the  time  of  the  sale  to  Miller,  that 
Young's  estate  was  to  be  reserved  in  the  deed  ?  There  was  at  that 
time  no  such  estate  created.  There  was,  it  is  true,  such  an  inten- 
tion to  create  such  estate,  and  a  parol  contract;  but  there  was  no 
possession  taken  under  it,  nor  any  one  circumstance  transpired  to 
take  the  contract  out  of  the  statute  of  frauds.  If  Mrs.  Hargraves 
was  complainant,  to  reinvest  herself  of  that  of  which  she  has  been 
divested  by  the  mistake  or  fraud  set  up  in  the  bill,  the  case  might 
perhaps  be  different.  But  what  equitable  right  has  the  complain- 
ant as  the  case  stands?  His  equity  is  neither  more  nor  less  than 
the  mere  intention  of  Mr.  and  J^rs.  Hargraves,  that  he  should 
have  an  estate  in  the  premises  for  her  life.  An  intention  not  car- 
ried *into  grant,  not  even  into  such  a  contract  as  the  law  [91 
santions  as  obligatory.  The  most  that  can  possibly  be  made  out 
of  it  seems  to  us  to  be  but  an  equitable  reservation  of  the  ground 
occupied  by  the  complainant,  in  Mrs.  Hargraves  during  her  life* 
which  it  is  possible  she  may  hereafter  enforce,  in  some  form,  against 
some  one.  She  may,  probably,  reinvest  herself  with  the  legal 
title,  for  her  life,  provided  she  can  charge  the  vendee  in  possession 
with  notice  of  such  equitable  reservation.  She  may  then  convey 
to  the  complainant,  and  there  may  be  a  morale  but  no  legal  con- 
sideration is  perceived,  to  induce  such  conveyance.  Broad  as  the 
principles  of  equity  may  be,  they  can  not  be  brought  to  aid  the  com- 
plainant, in  a  case  like  the  present  The  bill  must  be  dismissed 
with  costs. 

Bill  dismissed. 


Ths  Stats  of  Ohio  v.  Thb  Franklin  Bank  of  Columbus. 

Bank  shares  are  the  individual  property  of  the  stockholders,  not  the  property 

of  the  corporation,  unless  purchased  in  payment  of  debts. 
Under  the  act  of  1831,  to  tax  banks,  etc.,  the  state  Is  entitled  to  five  per  cent. 

upon  dividends  subsequent  to  the  1st  of  April  of  that  year,  regardless  of 

the  time  when  the  profit  so  divided  accrued. 
No  Judgment  can  be  rendered  against  the  state. 
In  a  civil  action  by  the  state,  the  defendant  may  set  off  a  debt  due  to  him 

from  the  state. 
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State  of  Ohio  v.  Pranklin  Bank  of  Colambus. 

This  is  an  action  of  assampsit,  upon  an  agreed  state  of  facts, 
from  the  county  of  Franklin. 

On  May  2,  a.  d.  1825,  the  defendants  declared  a  dividend  of 
$3|517.42,  and  on  the  7th  of  November  of  the  same  year,  they  de- 
clared a  dividend  of  $2,863.70,  both  sums  amounting  to  $6,381.12. 
When  the  dividend  first  aforesaid  was  declared,  William  Neil,  then 
cashier,  held,  as  trustee  for  said  bank,  stock  upon  which  a  dividend 
of  $1,374.75  was  declared,  as  part  of  said  sum  of  $3,517.42.  Previ- 
ous to  said  first  dividend,  this  stock  had  been  bona  fide  transferred 
92]  to  the  bank  *in  payment  of  debts,  and  Neil  was  a  naked  trustee 
for  the  bank,  merely  for  the  purpose  of  transferring  the  stock  in 
case  it  should  be  sold.  When  the  dividend  of  the  7th  of  November 
was  declared,  this  same  stock,  still  held  in  the  same  manner,  had  a 
dividend  of  $1,069.25,  making  the  two  dividends  upon  said  stock 
$2,444.  Upon  this  sum  the  bank  paid  no  tax  at  the  time,  but  the 
same  was  carried  to  the  account  of  profit  and  loss,  and  was  subse- 
quently divided,  and  when  so  divided,  the  tax  accuring  thereon 
was  paid,  the  tax  required  by  law  being  the  same  as  when  the 
dividends  of  May  2  and  November  7,  1825,  were  made. 

The  state  now  claims  $97.76,  being  a  tax  of  four  per  cent,  upon 
$2,444,  the  amount  of  th*e  two  dividends  upon  the  stock  so  held  by 
Neil  in  trust  for  the  bank. 

On  May  1, 1831,  the  defendants  declared  a  dividend  of  $5,719.60. 
On  this  dividend  the  bank  paid  a  tax  to  the  state,  estimating  the 
same  at  the  rate  of  four  per  cent,  up  to  April  1, 1831,  and  five  per 
cent,  from  that  time  up  to  the  time  the  dividend  was  declared. 
This  mode  of  computation  was  submitted  to  the  then  auditor  of 
state,  who  made  no  other  or  further  demand,  nor  was  any  objec- 
tion made  to  the  mode  of  computation  until  October  1, 1839.  The 
state  now  claims  the  farther  sum  of  $47.66,  being  the  difference 
between  the  tax  actually  paid  and  the  true  tax  upon  the  dividend 
of  May  1,  1831,  calculating  the  same  at  five  per  cent,  on  that 
dividend. 

If  the  court  shall  be  of  opinion  that  the  plaintiff  is  entitled  to 
recover  upon  both  or  either  of  the  foregoing  claims,  then  the  de- 
fondants  insist  upon  their  right  to  set  off  a  claim  in  their  favor 
against  the  state,  growing  out  of  the  following  state  of  facts: 

Previous  to  May  7,  1832,  the  defendants  sold  $63,480  worth  of 
stock  at  a  premium  above  the  par  value  of  $10,160,  which  was  paid 
to  the  stockholders  in  proportion  to  the  amount  of  stock  by  them 
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held  at  the  time  of  Bale.  On  said  7th  of  May,  they  declared  a  divi- 
dend of  $9,422.40,  on  which  they  paid  a  tax  of  five  per  cent.  The 
auditor  of  state  farther  *drew  upon  the  bank  for  five  per  [93 
centage,  on  S10,160,  the  amount  of  premium  on  stock  sold.  This 
percentage,  amounting  to  $508,  was  paid  by  the  bank,  not  admitting, 
however,  that  it  was  just  claim  on  the  part  of  the  state,  and  in  no 
way  conceding  that  they  were  bound  to  pay,  unless  it  could  be  in- 
ferred from  the  circumstance  that  they  reported  to  the  auditor  of 
state  the  fact  that  they  had  received  and  distributed  among  the 
old  stockholders  this  amount  of  premium  upon  new  stock  sold. 
The  defendants  now  claim  that  they  have  a  right  to  recover  this 
sum  from  the  state,  and  that,  at  any  rate,  if  the  court  can  not 
render  a  judgment  in  their  favor  against  the  state,  still,  that  so 
much  of  this  sum  shall  be  set  off  as  shall  be  sufficient  to  balance 
any  claim  which  the  state  may  have  against  them. 

8wATNB  &  Backus,  for  the  plaintiff. 

6.  Swan,  for  the  defendant. 

HrrcHcooK,  J.  The  first  item  of  claim  by  the  et^te  in  this  case 
is  the  sum  of  $97.76,  being  four  per  cent,  on  two  dividends  de* 
clared  in  1825,  upon  stock  standing  in  the  name  of  William  Neil, 
but  which  was  holden  by  him  merely  in  trust  for  the  bank,  hav* 
ing  been  received  by  the  bank  in  payment  of  debts.  The  amount 
of  these  dividends  thus  made  upon  the  stock  of  the  bank  was 
$2,444.  Had  the  case  stopped  here,  no  reason  is  perceived  why  the 
state  would  not  have  been  entitled  to  the  amount  claimed.  But  it 
is  shown  that  these  dividends  were  carried  to  the  general  account 
of  profit  and  loss,  and  subsequently  divided,  and  that  upon  such 
subsequent  dividend,  the  tax  of  four  per  cent,  was  paid  to  and  re« 
ceivod  by  the  state.  It  having  been  once  paid,  it  is  not  seen  upon, 
what  principle  of  law  or  equity  payment  can  be  again  required. 

The  second  item  of  claim  is  the  sum  of  $47.66,  upon  a  dividend 
made  by  the  bank  on  May  1,  1831,  of  $5,719.60.  Upon  this  divi- 
dend  the  bank  paid  a  tax,  estimating  the  same  at  the  rate  of  four 
per  cent,  up  to  the  1st  of  April  ok  that  *year,  and  at  five  per  [94 
cent,  from  the  Ist  of  April  to  the  1st  of  May,  when  the  dividend 
was  declared.  This  mode  of  computation  was  acquiesced  in  by 
the  then  officers  of  the  government,  bat  as  the  object  of  the  par* 
ties  seems  to  be  to  obtain  the  opinion  of  the  court  upon  the  point 
of  law,  it  is  not  claimed  that  this  acquiescence  is  binding  upon  th» 
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fitate.  It  18  insisted,  on  the  part  of  the  state,  that,  by  the  law  tax- 
ing banks,  she  was  entitled  to  five  per  cent,  on  this  dividend.  The 
decision  of  the  question  depends  apon  the  construction  of  the  act 
of  March  12,  1831,  to  tax  banks,  insurance,  and  bridge  companies. 
29  Ohio  L.  302. 

Previous  to  the  passage  of  this  act,  by  the  law  of  February  5^ 
1825,  a  tax  of  four  per  cent,  was  levied  upon  all  subsequent  divi- 
dends of  banks.  2  Chase's  L.  1463.  This  law  continued  in 
force  until  March  12,  1831,  when  another  act  upon  the  same  sub- 
ject was  passed.  This  law  of  1831  not  only  levied  a  tax  upon  banks, 
but  upon  bridge  and  insurance  companies.  By  its  provisions, -the 
board  of  directors  of  every  bank,  insurance,  or  bridge  company 
are  required,  by  the  Ist  day  of  October  then  next,  to  cause  to  be 
transmitted  to  the  auditor  of  state  a  correct  statement  of  all  div-. 
idends  made  by  such  bank,  insurance,  or  bridge  company  at  any 
time  after  the  Ist  day  of  April  then  next ;  "  and  a  statement  of 
each  and  every  subsequent  dividend  made  or  declared  by  such 
corporation,  made  out,  signed,"  etc,  "  shall  be  forwarded  to  the 
auditor  of  state  within  ten  days  after  such  dividend  shall  have 
been  made/'  And  the  auditor  of  state,  on  receiving  such  state- 
ment, is  directed  '^  immediately  to  draw  on  such  corporation  in 
favor  of  the  treasurer  of  state  for  the  amount  of  five  per  cent, 
computed  on  the  dividend  so  certified."  In  the  second  section,  it 
is  enacted  that  if  any  of  said  companies  shall  refuse  to  make  such 
statement  as  is  required,  or  shall  refuse  or  neglect  to  pay  any  draft 
drawn  by  the  auditor  of  state,  for  the  amount  of  tax  due  to  the 
state,  such  company  shall  forfeit  and  pay  any  sum,  not  exceeding. 
91,000,  to  be  recovered  by  action  of  debt  in  the  name  of  the  State 
of  Ohio*  There  is  no  room  in  the  phraseology  of  the  act,  so  far 
95]  *a8  the  amount  of  tax  is  concerned,  for  construction.  Upon 
all  dividends  declared  subsequent  to  the  Ist  day  of  April  afler 
the  passage  of  the  act,  this  amount  is  five  per  cent.  29  Ohio  L. 
302.  The  dividend  in  the  case  under  consideration  was  declared 
on  the.  1st  day  of  May.  By  the  terms  of  the  law  then,  it  waa 
subject  to  this  tax  ot  five  per  cenl.  On  the  part  of  the  defendants, 
it  is  urged  that  the  object  being  to  tax  the  profits  of  banks,  and 
as,  up  to  the  1st  of  April,  the  tax  on  these  profits  was  four  per 
cent.,  therefore,  it  was  proper  to  compute  at  this  rate  so  long  as 
the  former  law  remained  in  force,  and  to  compute  at  the  rate  of  five 
])er  cent,  from  the  time  the  new  law  took  effect.  There  is  no  doubt 
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that  onder  both  laws  the  object  was  to  tax  the  profits,  bat  under 
Beither  law  did  the  tax  attach  nor  become  due  until  these  profits 
were  divided.  The  tax  is  upon  the  dividends  of  bank,  insurance) 
and  bridge  companies.  And  although  at  the  time  a  dividend  may 
be  made,  there  are  large  surplus  profits  remaining  on  hand,  these 
profits  are  not  taxed.  And  should  they  be  counterbalanced  by 
losses,  before  another  semi-annual  dividend,  the  state  would  derive 
no  revenue  from  them. 

The  only  doubt,  it  seems  to  me,  which  can  arise  under  this  stat. 
nte,  grows  out  of  the  proviso  to  the  repealing  section.  That  pro- 
viso is  in  these  words:  ^* That  all  banks  and  insurance  companies, 
from  which  there  may  be  due  any  taxes,  or  any  per  centum  on  un- 
declared dividends,  on  the  Ist  day  of  April  next,  shall  be  charge- 
able for  the  same,  and  account  therefor,  in  the  statements  which 
they  are  required  to  make,  to  the  auditor  of  state,  by  the  provis- 
ions of  this  act.*'  And  here  the  only  difficulty  is  as  to  what  is 
meant  by  **  undeclared  dividends."  The  only  sensible  construc- 
tion which  can  be  given  to  the  phrase  is,  that  it  refers  to  dividends 
in  fact  made,  but  not  declared  or  published.  This  proviso  was  in* 
troduced  from  abundant  caution.  As  the  former  law  was  repealed, 
it  was  done  for  the  purpose  of  declaring  that  taxes  already  due  should 
not  be  thereby  remitted,  but  should  be  drawn  for  by  the  auditor, 
as  other  taxes  were  to  be  drawn  for  under  the  act  then  passed, 

*Upon  a  careful  consideration  of  the  subject  we  are  brought  [96 
to  the  conclusion,  that  under  the  act  of  1831,  the  defendants  were 
bound  to  pay  to  the  state  a  tax  of  five  percent,  upon  the  dividend 
of  May  of  that  year,  and  that  there  is,  therefore,  a  balance  of 
$47.66  due,  as  claimed  by  the  plaintiff. 

We  are  next  brought  to  the  consideration  of  the  claim  preferred 
by  the  defendants.  This  is,  to  have  refunded  to  them  the  sum  of 
$508,  improperly  drawn  from  them  by  t&e  auditor  of  state,  as  a 
tax  of  five  per  cent,  upon  a  premium  of  $10,160,  received  upon  the 
sale  of  bank  shares,  upon  an  ibcrease  of  the  capital  stock  of  the 
bank.  This  increase  and  sale  took  place  previous  to  May,  1832,  and 
was  reported  to  the  auditor  on  the  10th  day  of  that  month.  We 
are  here  niet  by  the  objection,  that  this  payment  having  been  vol- 
untarily made,  the  defendants  would  not  in  an  ordinary  case  have 
any  legal  right  to  recover  it  back.  Had  this  objection  been  per- 
sisted in,  there  might  perhaps  have  been  some  difficulty  in  the 
case.    If  the  draft  for  this  per  centum  was  improperly  drawn,  the 
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defendants  were  certainly  under  no  obligation  to  pay.  Bat  still 
the  penalties  imposed  by  the  law  for  not  pa^'ing  a  'draft  properly 
drawn,  are  perhaps  such  as  to  justify  us  in  holding  that  this  coald 
not  be  considered  strictly  as  a  voluntary  payment.  It  would  seem 
that  the  bank  never  intended  to  acquiesce  in  the  propriety  of  the 
demand  made  for  a  tax  upon  this  premium.  But  we  are  relieved 
from  any  difficulty  on  this  account.  Although  the  objection  is 
suggested,  the  counsel  for  the  state  very  properly,  in  effect,  waive 
any  advantage  that  might  be  derived  from  it,  and  submit  to  the 
court  the  naked  question,  whether  this  premium  was,  under  the 
law,  a  proper  subject  of  taxation. 

If  this  premium,  as  distributed  among  the  old  stockholders  of 
the  bank,  comes  properly  within  the  meaning  of 'the  term  dividend^ 
as  used  in  the  statute,  then  it  was  subject  to  the  tax.  By  the  act 
of  February  23, 1816,  "  to  incorporate  certain  banks  therein  named, 
and  to  extend  the  charters  of  existing  incorporated  banks,"  2 
Chase's  L.  913,  it  is  provided  in  section  27,  *^  that  the  dividends 
97]  of  the  profits  of  each  of  said  corporations,  *or  as  much  thereof 
as  shall  be  deemed  expedient  and  proper,  shall  be  declared  half- 
yearly  on  the  first  Monday  in  May,  and  November,  in  each  year ; 
the  amount  of  said  dividends  shall  be  determined  from  time  to 
time  by  the  president  and  directors  of  each  corporation,  in  a 
meeting  held  for  that  purpose,  and  shall  in  no  case  exceed  the 
amount  of  net  profits  actually  acquired  by  the  corporation,  so  that 
the  capital  stock  shall  never  be  impaired  by  dividen  Is."  By  this 
provision  it  is  manifest  that  it  is  the  profits  of  the  business,  car- 
ried on  by  the  corporation,  which  is  to  be  divided.  The  profits 
made  by  the  use  of  the  corporate  property.  And  it  is  upon  these 
dividends  that  the  law  already  cited,  to  tax  banks,  insurance  and 
bridge  companies,  is  intended  to  operate.  This  tax  is  to  be  paid 
by  the  bank  out  of  the  corporate  property,  and  not  by  the  several 
stockholders,  after  the  profits  shall  have  been  divided. 

The  question  then  arises,  whether  bank  shares,  or,  in  common 
parlance,  bank  stock,  is  corporate  property,  and  whether  they 
constitute  a  part  of  the  capital  stock  of  the  bank.  There  may  be 
some  difficulty  in  drawing  the  line  of  distinction  between  what 
is,  and  what  is  not,  corporate  property.  As  a  general  rule,  how- 
ever, that  property  which  is  under  the  control  of  the  corporation, 
or  which  may  be  sold  for  the  payment  of  its  debts,  is  corporate 
property.  It  is  true,  that  in  this  property  all  the  members  of  the 
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co^poratioQ  have  an  interest;  but  it  is  a  joint  interest,  and  they 
have  no  control  over  it,  except  in  the  manner  specified  in  the  act 
of  incorporation.  Money  paid  in  upon  a  bank  share,  or,  in  other 
words,  upon  a  share  of  bank  stock,  becomes  corporate  property* 
and  may  be  disposed  of  in  payment  of  the  debts  of  the  corpora- 
tion, or  in  any  other  legitimate  way/  So  lands  or  any  other  prop« 
erty  received  in  payment  of  debts  become  corporate  property,  and, 
if  sold  at  an  enhanced  price,  there  is  so  much  addition  to  the 
profits  of  the  business.  So  bank  shares  may,  by  an  individual 
stockholder,  be  transferred  to  the  bank  in  payment  of  a  debt,  and 
when  so  transferred,  become  the  property  of  the  corporation,  and, 
it  is  believed,  that  this  is  the  only  legitimate  way  in  *which  [98 
a  banking  corporation  can,  as  a  corporation,  become  interested  in 
its  own  stock.  And  even  the  propriety  of  this  mode  of  acquiring 
property  in  stock  has  been  seriously  questioned.  But  the  corpo- 
ration has  no  control  over  the  shares  of  its  stock  belonging  to  its 
individual  members,  unless  it  be  as  to  the  mode  of  transfer. 
These  shares  can  not  be  appropriated  to  pay  the  debts  of  the  cor- 
poration. They  are  as  much  the  individual  property  of  their 
bolder,  as  are  his  houses  or  his  lands.  If  this  stock  is  above  par 
value  in  the  market,  it  is  the  gain  of  the  stockholder,  and  not  of 
the  corporation.  If  it  is  below  par,  it  is  the  loss  of  the  stock- 
holder. The  value  of  stock,  it  is  true,  will  depend  upon  the  con- 
dition of  the  corporation,  but  the  corporation,  so  far  as  its  own 
property  is  concerned,  is  not  affected  by  that  value. 

If  there  could  be  any  doubt  upon  this  subject,  it  most  be  re- 
moved upon  an  examination  of  the  laws  incorporating  the  banks 
of  this  state.  Take,  for  instance,  the  law  before  referred  to,  in- 
corporating certain  banks,  etc.  (2  Chase's  L.  930),  by  virtue  of 
which  the  Franklin  Bank  of  Columbus  is  incorporated.  The  first 
section  provides,  that  *'a  bank  shall  be  established  at  Columbus, 
in  the  county  of  Franklin,  and  those  who  shall  become  stock* 
holders  in  the  said  bank  in  the  manner  hereinafter  prescribed. 
their  successors  and  assigns,  shall  be  and  are  hereby  created  a 
body  corporate  and  politic,  by  the  name  and  style  of  the  president, 
directors,  and  company  of  the  Franklin  Bank  of  Columbus." 
Those  who  should  afterward  become  stockholders  would  constitute 
the  corporation,  and  the  interest  of  each  stockholder  in  the  com- 
mon property  of  the  corporation,  would  depend  upon  the  number 
of  shares  of  stock  which  he  might  hold.    In  section  7  it  is  pro- 
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vided,  that  the  capital  stock  of  the  bank  shall  consist  of  $100,000, 
to  be  divided  into  1,000  shares  of  $100  each.  By  the  same  section, 
commissioners  are  appointed  to  superintend  the  subscriptions  of 
stock,  who  are  to  have  the  management  of  the  concern  antil  the 
corporation  is  organized  by  a  choice  of  officers.  By  section  9  it 
99]  is  provided,  that  so  soon  as  600  ^shares  are  subscribed,  it 
shall  be  lawful  for  the  bank  to  commence  business.  It  will  bo 
seen  from  this  that  the  subscription  of  stock  preceded  the  or- 
ganization of  the  corporation,  and  that  the  shares  of  stock  are  dif- 
ferent from  the  capital  stock  itself.  This  capital  stock  is,  in  fact, 
the  amount  paid  in  upon  the  shares  subscribed.  By  section  30  of 
the  act,  provision  is  made  ^^that  the  stockholders  in  each  of  said 
banks  may,  at  any  time  hereafler,  augment  the  capital  stock  of 
the  bank  in  which  they  may  be  stockholders,  to  any  amount  not 
exceeding  $500,000,  at  a  special  meeting  called  for  that  purpose; 
two-thirds  of  all  the  votes  being  given  therefor,  under  such  regu- 
lations, restrictions,  and  conditions  as  they  shall  at  such  meeting 
judge  proper.  The  stock  being  thus  increased,  would  no  more  be- 
long to  the  corporation  than  would  the  stock  originally  created. 
Before  there  could  be  any  increase  there  must  be  a  general  meet- 
ing of  the  stockholders,  and  a  vote  of  two-thirds  of  those  present 
in  favor  of  the  measure.  Such  increase  would  be  an  increase  of 
the  amount  of  capital  upon  which  these  stockholders,  as  a  cor- 
poration, had  been  doing  business.  And  as  they  had  an  interest 
in  the  original  capital  stock,  in  proportion  to  the  shares  by  them 
severally  holden,  so  they  would  have  an  interest  in  this  increased 
capital.  They  might  either  retain  the  increased  shares  of  stock 
themselves,  upon  the  payment  of  such  installments  as  might  be 
called  for,  or  they  might  direct  the  bank  to  dispose  of  them  upon 
such  terms  as  they  thought  proper.  In  the  case  before  the  court, 
this  latter  mode  was  adopted.  It  is  admitted  by  counsel,  if  the 
original  stockholders  had  apportioned  this  stock  among  them- 
selves, as  they  well  might  have  done,  and  then  transferred  it  to 
others,  that  the  state  could  have  had  no  claim  in  consequence  of 
the  premium.  If  so,  and  in  this  we  agree  with  counsel,  we  do  not 
perceive  how  the  state  can  have  any  claim  when  the  bank,  in  its 
corporate  capacity,  has  sold  this  stock  for  the  stockholders,  who 
were  its  legitimate  owners. 

This  premium   was  not  divided   among   the  stockholders,  as 
ordinary  profits  are  divided.     It  was  distributed  among-  those 
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*who  had  been  stockholders  at  the  time  the  capital  was  in-  [100 
creased,  and  was  in  effect  the  same  as  a  price  paid  to  them  by 
those  who  parchased  the  new  stock,  for  the  privilege  of  coming 
into  what  was  considered  to  be  a  profitable  concern.  In  any  view 
which  we  can  take  of  the  case,  it  seems  to  us  that  the  tax  upon 
this  premium  was  improperly  demanded,  and,  that  having  been 
paid,  it  should  be  refunded. 

Such  being  the  opinion  of  the  court,  we  are  requested  to  render 
judgment  against  the  state  for  the  balance  due.  This  we  can  not 
do.  But  under  the  agreed  case  we  are  authorized  to  set  off  so 
much  of  this  amount  which  is  due  from  the  state  to  the  bank,  as 
will  be  sufficient  to  balance  the  claim  $47.66,  which  is  done  ac- 
cordingly. 


Augustus  A.  Bennett,  fob  the  use  of  another,  v.  I)aniel  S. 

MOBLET   AND  EbENEZER   GRIFFITH. 

Under  the  plea  of  nul  tSel  record  in  an  action  of  debt  on  a  Judgment  f^om  a 
sister  state  against  two  defendants,  both  of  whom  appear  by  the  record  to 
have  been  served  with  process,  evidence  is  not  admissible  to  show  that 
one  of  the  defendants  was  not  in  fact  served. 

Whether  such  evidence  be  admissible  under  a  different  state  of  pleading. 

This  is  an  action  of  debt  from  the  county  of  Trumbull. 

The  suit  is  brought  upon  a  judgment  of  the  court  of  common 
pleas  of  the  county  of  Genesee,  in  the  State  of  New  York. 

The  declaration  is  in  the  common  form. 

Daniel  S.  Morley,  the  only  defendant  served  with  process  here, 
pleads  niU  tiel  record,  • 

The  plaintiff,  on  the  trial,  produced  the  original  record  from 
New  York,  regularly  authenticated,  showing  that  both  defend- 
ants were  arrested  in  that  suit. 

The  defendant  offered,  in  evidence,  a  document,  accompanying 
the  deposition  '  f  the  clerk  of  the  court  in  New  York,  *which,  [101 
in  addition  to  ibe  record,  contained  a  copy  of  the  capias  ad  re 
0pondendum.  with  the  return  indorsed  upon  it,  "Not  found  as  to 
Morley." 
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The  qaeation  is,  whether  this  evidence  is  admissible  aader  the 
plea  of  nul  tid  record, 

WniTTLEsir  and  Newton,  for  the  plaintiff. 

Exemplification  offered  in  evidence  shows,  that  both  defendants 
in  the  suit  in  New  York  were  served  with  process ;  and  the  only 
question  is,  whether,  nnder  the  plea  of  nul  tiel  record^  the  defend- 
ant here,  by  evidence  dehors  the  record,  can  contradict  it,  and 
show  that  in  fact  process  was  not  served  on  him. 

The  rale  is,  that  a  record  in  itself  imports  absolute  verity.  Under 
the  act  of  Congress,  the  record  is  to  have  the  same  force  and  ef- 
fect here  as  in  New  York  where  the  judgment  was  rendered.  In 
that  state  the  judgment  would  be  conclusive.  In  the  Bank  of 
Columbia  v.  Newcomb,  6  Johns.  97,  which  was  an  action  of  debt  on 
a  joint  judgment  against  two,  when  one  only  had  been  served  with 
process,  the  defendant  plead  nul  tiel  record^  and  a  special  plea  set- 
ting up  the  want  of  service.  The  court  on  demurrer  .gave  judg- 
ment against  the  defendant.  The  same  principle  is  recognized  in 
Dando  v^  Tremper,  2  Johns.  87 ;  Meacham  v.  Dudley,  6  Wend.  514; 
Grasebrook  v.  McCreedie,  9  Wend.  437. 

Whether  the  defendant  might  protect  himself  under  a  different 
state  of  pleadings,  is  a  matter  not  now  to  be  considered;  but  it 
would  violate  all  rules  of  law  as  to  the  force  and  effect  of  a  recordi 
to  permit  it  to  be  impeached  by  secondary  evidence,  on  the  plea 
of  nul  tiel  record. 

Todd  and  Hoffman,  for  the  defendant,  insisted  that  the  record 
was  void  as  to  this  defendant.  They  citod  Spencer  v,  Brockway, 
1  Ohio,  122;  Goodrich  v.  Jenkins,  Wright,  343;  Weyer  v.  Zane. 
3  Ohio,  305 ;  Commonwealth  v.  Green,  17  Mass.  543;  HarapJen  v. 
McConnell,  3  Wheat.  234;  Mills  v.  Duryee,  7  Cranch,  481 ;  BissoU 
102]  V.  Briggs,  9  Mass.  *462 ;  Kilburne  v.  Wood  worth,  5  Johns. 
37;  Robison  v.  Ward,  8  Johns.  86;  Tayler  v.  Pbolpa,  1  Gill  & 
Johns.  492;  Shumway  v.  Stillmin,  6  Wend.  447;  Jacobs  v,  Hull, 
12  Mass.  25;  Andrews  v.  Montgomery,  19  Johns.  162;  Thomas  v. 
Eobison,  3  Wend.  267;  Hitchcock  i;.  Aicken,  1  Caine,  460;  Arm- 
strong  V.  Carson,  2  Dall.  302;  Buford  v.  Buford,  4  Munf.  241; 
Shumway  w.Stillman,  4  Cowen,  292;  Hall  v.  Williams,  6  Pick.  232; 
Woodward  v.  Tremere,  6  Pick.  354 ;  Case  of  the  Marshalsea,  10 
Rep.  70;  Grumon  v.  Raymond,  1  Conn.  40;  Thurbur  v.  Black- 
bourne,  1  N.  H.  243;  Kibbe  v.  Kibbe,  Kerby,  119;  Bartlett  v. 
Knight,  1  Mass.  405 
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Grxmke,  J.  That  the  plea  of  nul  tiel  record  pats  in  issue  only 
the  existence  of  the  record  is  one  of  those  maxims  which  admits 
of  DO  exception.  It  is  true  the  doctrine  with  regard  to  the  effect 
of  a  judgment  of  a  sister  state,  has  undergone  as  many  and  as  im- 
portant changes  as  any  other  in  the  law,  but  on  this  precise  ques- 
tion, whether  on  the  single  plea  of  nul  tiel  record,  to  an  action  of 
debt  on  such  a  judgment,  you  can  go  out  of  the  record,  there  never 
has  been  any  departure  from  tbfe  rule  originally  established.  '  Ic 
Pando  t;.  Tremper,  2  Johns.  87,  where  a  suit  was.  brought  against 
two  defendants,  but  the  writ  as  to  one  of  them  was  returned  not 
found,,  the  plaintiff  having  obtained  a  judgment  by  default  against 
both  defendants,  which  was  regularly  entered  according  to  the 
statute,  brought  an  action  of  debt  on  this  judgment,  to  which  the 
defendants  who  had  not  been  served  with  process  pleaded  nul  tid 
recordy  it  was  held  that  the  original  judgment  being  in  force 
against  both,  the  plaintiff  was  entitled  to  judgment  against  both 
on  this  plea.  In  that  case  both  the  original  suit  and  the  suit  upon 
the  judgment  were  brought  in  the  State  of  New  York.  But  the 
constitution  and  laws  of  the  United  States  have  declared  that  full 
faith  and  credit  shall  be  given  in  one  state  to  the  records  of  an- 
other;  the  meaning  of  which  has  been  determined  to  be  that  they 
shall  be  taken  to  import  absolute  verity.  This  was  so  settled  in 
the  case  of  Mills  v.  Duryee,  7  Cranch,  481,  and  this  determination 
produced  an  immediate  change  in  '''the- decisions  of  the  vari-  [103 
ous  states.  In  Mills  v,  Duryee,  the  defendant  had  been  served  with 
process,  and  it  was  held  in  general  terms,  that  the  judgment  of 
another  state  stood  upon  the  same  footing  With  domestic  judgments, 
or  rather  that  they  were  to  all  intents  and  purposes  domestic  judg- 
ments, and  that  nul  tid  record  was  the  only  plea  which  could  be 
plead  of  matter  not  arising  subsequent  to  the  judgment.  But 
very  soon  a  class  of  cases  came  before  the  same  court,  where  the 
defendant  had  not  a  day  in  court,  and  a  distinction  was  then 
taken  between  such  judgments,  and  those  which  had  been  ren- 
dered after  personal  notice.     Mayhew  v.  Thatcher,  6  Wheaton,  129. 

In  Hall  V,  Williams,  6  Pick.  232,  Parker,  0.  J.,  says,  this  court 
yielded  a  painful  deference  to  the  decision  of  Mills  r.  Duryee, 
without  that  close  examination  it  would  have  received  if  presented 
to  them  otherwise  than  incidentally.  In  Hall  v.  Williams  there 
were  two  defendants;  they  pleaded,  first,  nul  tid  record;  second 
that  they  had  no  notice  of  the  original  action ;  third,  one  of  them 

89 


Digitized  by  VjOOQIC 


104  SUPEEME  COURT  OF  OHIO. 

Bennett  v.  Morley. 

pleaded  separately  that  he  never  was  an  inhabitant  of  the  state  in 
which  the  original  suit  was  prosecuted,  or  a  resident  therein,  etc. 
To  the  second  and  third  pleas,  there  was  a  replication  averring 
that  the  defendants  are  estopped  from  denying  an  appearance  by 
the  record,  which  shows  that  they  did  appear.  The  record  was  set . 
forth,  and  it  did  not  show  the  fact  which  was  alleged  as  a  matter 
of  estoppel,  the  appearance  of  both  defendants;  judgment  was 
therefore  given  against  the  replication  setting  up  the  estoppel.  So 
in  Starbuck  v.  Murray,  5  Wend.  148,  it  was  held  that  to  an  action 
of  debt  on  a  judgment  rendered  in  a  sister  state,  commenced  by 
attachment  of  goods,  a  defendant  may  plead  in  bar  that  no  process 
was  ever  served  upon  him  in  the  original  suit  in  which  the  judg- 
ment was  rendered,  and  that  he  never  appeared  in  person  or  by 
attorney,  although  in  the  record  it  was  averred  that  the  defendant 
appeared  to  the  suit.  These  decisions  necessarily  followed  after 
the  qualification  which  had  been  given  to  the  case  of  Mills  v.  Dur- 
yee,  by  the  very  court  in  which  it  was  heard.  They  seemed  to  be 
indispensable,  in  order  to  give  import  and  meaning  to  thedistinc- 
104]  tion  which  had  't^been  established  between  those  proceedings 
where  the  party  has  had  a  day  in  court,  and  those  where  he  has 
not.  But  not  one  of  them  has  in  the  least  degree  varied  the  rule 
fir8t  laid  down  that  where  nul  tiel  record  is  the  only  plea,  the  ex- 
istence of  the  record  is  the  only  matter  put  in  issue.  It  is  un- 
necessary to  decide  whether  the  evidence  offered  in  this  case  would 
have  been  proper  under  a  different  state  of  pleading.  It  is  enough 
to  say  that  it  is  not  admissible  under  the  plea  pleaded.f 

tin  Aldrich  o.  Kinney,  4  Conn.  380,  to  an  action  of  debt  on  a  judgment  of 
the  Supreme  Judicial  Court  of  Rhode  Island,  the  defendant  plead,  that  the 
writ  in  the  original  action  was  no  otherwise  served  on  him  than  by  attaching 
"certain  turnpike  shares,"  which  were  not  his.  The  plaintiff  replied  that 
process  was  served  on  the  defendant  according  to  the  laws  of  Bhode  Island, 
and  that  he  appeared  to  the  action  by  his  attorney,  John  B.  Snow,  plead  the 
general  issue,  and  after  a  judgment  against  him,  appealed  therefrom  to  the 
Supreme  Court.  The  defendant,  in  his  rejoinder,  denied  the  facts  set  out  in 
the  replication;  and  upon  these  allegations  issue  was  joined.  The  court  al- 
lowed the  defendant  to  show  that  the  attorney  of  record  had  no  authority  to 
appear  for  him;  and  aho  to  prove  the  other  facts  contained  in  the  plea. 
Hosmer,  C.  J.,  in  delivering  the  opinion  of  the  court,  says:  "No  sufficient  ob- 
jection arises  from  the  expression,  that  the  defendant  appeared  by  his 
attorney.  The  attention  of  the  court  is  seldom,  if  evtr,  called  to  tY\e  inquiry, 
unless  specially  directed  to  it,  whether  a  person  claiming  to  be  the  cttornej 
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Ahslia  Fahs,  Adhinistratbix  of  Caspee  Fahs,  v.  Jambs  Tat- 
lob  and  others. 

A  judgmeni  against  a  corporation,  where  process  was  served  on  individuali 
who  are  not  called  officers,  can  not  be  impeached  by  a  stranger,  in  a  suit 
in  chancery  in  which  the  corporation,  the  stockholders,  and  the  individuals 
served  are  parties,  and  who  make  no  objection,  no  fraud  or  collusion 
being  charged. 

Chancery  will  not  set  up  lapse  of  time  against  a  claim  where  an  action  of 
debt  for  its  recovery  would  not  be  barred  by  the  statute  of  limitations. 

This  is  a  creditor's  bill,  from  the  county  of  Hamilton. 

*In  1831,  Frances  Carr,  administratrix  of  Henry  Hafer,  [105 
brought  a  suit,  for  the  use  of  the  complainant,  against  the  bank. 
The  writ  commanded  the  sheriff  to  summon  '*  the  president  and 
directors  of  the  Farmers  and  Mechanics'  Bank  of  Cincinnati." 

The  sheriff  returned,  **  Summoned,  by  copies  left  at  their  dwell- 
ings, Longworth,  Cranmer,  Wheeler,  McFarland,  and  Williams, 
Southgate,  not  found." 

There  was  a  judgment  by  default. 

In  1835,  the  complainant  filed  this  bill,  making  the  executor  of 
Carr,  the  administrator  of  Hafer,  the  bank  and  such  of  its  stock- 
holders as  she  can  discover,  and  James  Taylor,  defendants.  She 
states  the  bank  has  no  property  to  satisfy  her  judgment,  and  prays 
that  Taylor,  whom  she  avers  to  be  largely  indebted  to  the  bank, 
may  be  compelled  to  pay  her  judgment  out  of  the  money  he  owes 
the  bank. 

Taylor,  in  his  answer,  denies  the  validity  of  the  judgment,  and 
he  asserts  that  the  bank  ceased  to  do  business  in  1822;  that  he 
does  not  and  did  not  owe  the  bank ;  and  he  claims  the  benefit  of 
the  lapse  of  time  and  the  statute  of  limitations. 

As  to  the  other  defendants,  the  bill  stands  for  a  decree  pro 
confesso. 

of  the  party,  is  really  such;  and  the  record,  by  the  management  of  the  plaint- 
iff, need  never  be  destitute  of  this  affirmation."  See  Harrod  v.  Barnetts,  1 
Hall,  155,  where  a  similar  plea  was  held  bad,  on  demurrer,  because  it  con- 
tained no  positive  averment  that  the  defendant  had  not  appeared  in  the 
original  suit. 
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Pox,  for  the  plaintiff: 

It  is  a  settled  rale  of  this  court  that  a  judgment  of  a  competent 
tribunal  can  not  be  treated  as  a  nullity.  Weyer  v,  Zane,  3  Ohio, 
306;  Buell  r.  Cross,  4  Ohio,  327;  Douglas  v.  McCoy,  5  Ohio,  522. 

Admitting  the  right  to  avoid  a  judgment,  by  showing  that  the 
party  was  not  served  with  process,  yet  that  is  a  personal  privilege 
and  can  not  be  used  by  a  stranger.  This  objection  is  purely 
technical,  and  may  be  answered  by  technicality.  The  return,  on 
the  writ,  shows  that  the  party  really  was  served  by  copy.  The 
rest  may  be  rejected  as  surplusage. 

As  to  the  act  of  limitations,  it  is  enough  to  say  that  an  action 
of  debt  might  be  sustained;  and  equity  will  not  interpose  a  bar 
where  a  recovery  may  be  had  at  law. 
106]    *Starr  and  Wright  &  Walker,  for  the  defendant : 

No  decree  can  be  rendered  against  Taylor  unless  the  complain* 
ant  shows  a  valid  judgment  against  the  bank.  No  such  judgment 
is  shown.  The  supposed  judgment  is  a  nullity.  It  may  be  set 
aside  at  any  time.  The  bank  had  no  day  in  court  The  service 
of  process  against  the  bank,  upon  certain  individuals  named  in 
the  return,  no  more  warranted  a  judgment  against  the  bank  than 
if  it  had  been  returned  served  on  John  Due  and  Eichard  Roe. 

Process  agj^inst  a  corporation  must  be  served  upon  its  head 
officer;  service  upon  a  private  individual  of  a  corporation  is  not 
sufficient  notice  to  hold  the  corporation  to  trial.  Angell  on 
Corp.  383. 

Lapse  of  time  and  the  statute  of  limitations  are  a  protection  to 
Taylor.  He  can  not  be  deprived  of  their  benefit,  because  a 
particular  form  of  action  at  law  (the  result  of  mistake  in  legisla- 
tion no  doubt)  could  be  adopted  by  the  bank,  if  it  had  a  legal 
existence,  to  recover  the  supposed  debt.  It  does  not  follow  that 
the  complainant  shall  have  a  decree  in  equity  for  the  debt  alleged 
to  be  due  from  Taylor  to  the  bank,  because  the  bank  might  by 
possibility  institute  an  action  of  debt  against  him,  which  he  could 
not  resist  with  success,  by  pleading  the  statute  of  limitations. 

It  is  not  necessary  lor  him  to  make  out  a  technical  bar,  under 
all  and  every  statute  of  limitations,  in  the  same  manner  as  if  ha 
were  sued  in  an  action  at  law  by  the  bank,  in  order  to  avail  him- 
self of  the  effect  of  lapse  of  time  against  the  complainant.  He  is 
protected  upon  the  general  principles  of  equity,  1  Story's  Eq.  602, 
503;  Piatt  t>.  Tattier,  9  Peters,  405. 
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Lans,  C.  J.  The  objection  to  the  judgment  is,  that  the  process 
was  issued  against  the  corporation,  and  appears  to  have  been 
BerTed  on  certain  individuals ;  and  that  it  nowhere  appears  that 
they  are  officers  of  the  institution. 

There  is  an  irregularity  in  the  service  of  this  writ,  for  which 
the  judgment  would  perhaps  be  reversed  on  error.  But  in  a  suit, 
resting  on  that  judgment,  to  which  the  bank  as  a  Corpora-  [107 
tion,  some  of  the  individuals  on  whom  process  was  served,  an4 
some  of  the  stockholders  of  the  institution,  are  parties;  all  of 
whom  acquiesce  in  the  judgment.  It  seems  to  us  that  a  stranger, 
who  makes  no  charge  of  fraud  or  collusion,  is  not  permitted  to  in- 
termeddle with  the  relation  of  the  parties,  or  question  the  regu-* 
larity  of  the  proceedings 

The  ground  next  taken  In  defense  is,  that  Taylor  is  protected 
by  the  statute  of  limitations,  or  that  the  lapse  of  time  will,  in 
equity,  forbid  a  recovery  of  debts  doe  at  least  in  1822. 

This  objection  admits  two  answers: 

The  claim  of  the  bank  against  Taylor  might  have  been  collected 
by  an  action  of  debt,  which  the  statute  of  limitations  has  not  yet 
barred;  and  chancery  adopting  the  statutory  time  of  limitation, 
would  not  hold  a  right  of  recovery  extinguished. 

But  the  transactions  of  1833  seem  n6t  only  to  prevent  the 
operation  of  the  statute,  but  to  repel  any  5>resumption  arising 
from  the  lapse  of  time.  For  then,  in  this  court,  in  a  suit  brought 
by  Byrans  against  Taylor  and  the  bank,  reported  in  Wright,  245, 
the  indebtedness  of  Taylor  to  the  bank  was  found,  in  the  course 
of  judicial  inquiry.  The  bank  might  well  avail  itself  of  this  in- 
vestigation, and  the  same  benefit  ought  to  inure  to  its  creditor, 
pursuing  its  rights  in  its  name. 

The  decree  may  find  that  the  complainant  is  entitled  to  have 
her  judgment  satisfied  out  of  any  debt  which  Taylor  may  owe  the 
bank,  and  the  case  may  be  referred  upon  the  usual  terms  to  the 
master,  to  take  an  account  of  the  extent  of  his  indebtedness. 

Decree  for  the  complainant.f 

tA  judgment  in  the  circuit  court  of  the  United  States  can  not  be  made  the 
foundation  of  a  creditor's  bill  in  a  state  court.  Judgments  of  the  courts  of 
the  United  States  in  this  respect  stand  upon  no  higher  ground  than  the  judg* 
ments  of  the  courts  in  sister  states.    Tarbell  «.  Griggs,  3  Paige,  207. 
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*Vanck  p.  Bonham  v.  S.  C.  Taylor,  J.  Bliokensdbbfeb, 
AND  John  Hilat,  Jr. 

;  the  rates  of  toll  at  each  end  of  the  bridge,  is  a  condition  precedent  in 
)  charter  of  the  Dover  Bridge  Conopany,  and  until  performed  the  ezac- 
n  of  toll  is  anlawful. 

8  is  an  action  for  an  assault  and  battery  from  the  county  of 

rawas. 

vas  submitted   to  a  jury  at  the   September  term   of  the 

me  Court,  1837;  a  verdict  was  given  for  the  plaintiff  for 

iibject  to  the  opinion  of  the  court  on  the  law  of  the  case, 

g  on  an  agreed  statement  of  facts. 

the  agreed  case,  it  appears,  inter  alia^  that  the  plaintiff  on 

24,  1825,  attempted  to  pass  the  Dover  bridge  without  pay- 

>11,  the  same  being  demanded.     As  the  gate  of  the  bridge 

pened  for  others,  the  plaintiff  passed  through  without  per- 

»n,  and  immediately  afler  passing  through  the  gate  was 

by  the  defendants,  who  attempted  to  detain  him  until  ho 
he  usual  toll  demanded  of  foot-passengers,  and  a  struggle  en- 
in  which  the  clothes  of  the  plaintiff  were  torn  and  injured, 
s  further  agreed  that  on  April  2i,  1835,  the  new  bridge, 
i  is  calculated  and  framed  for  two  tracks,  had  but  one  track 
ed,  and  that  there  was,  at  that  time  but  one  board  with  the 
[)f  toll  thereon,  put  up  at  or  upon  the  said  bridge,  and  that 
ut  up  at  the  western  end,  at  which  end  the  plaintiff  entered 
assed  through  the  gate,  as  before  stated. 
3  agreed,  that  if,  on  this  statement  of  facts,  the  defendants 
right  to  demand  toll  of  the  plaintiff  for  passing  said  bridge, 
e  24th  of  April  aforesaid,  and  on  his  refusal  to  pay,  to  stop 
ind  prevent  him  hy  force  from  passing,  that  judgment  is  to 
ered  for  the  defendants;  otherwise,  for  the  plaintiff. 

*Atherton  &  Peck,  for  the  plaintiff. 
F.  CuLBERTsoN,  for  the  defendant. 

OD,  J.  Section  3  of  the  act  of  incorporation  under  which 
>mpany  has  its  legal  capacity  to  receive  toll  provides,  "That 
oresaid  company  is  hereby  authorized  to  ask,  demand,  and 
e  irom  travelers  and  passengers  that  may  cross  the  said 
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bridge  the  following  rates  of  toll,  to  wit:  for  every,  foot-passenger, 
BIX  and  one-foarth  cents,''  etc. 

Section  5  provides,  <*That  the  aforesaid  company  shall,  previons 
to  receiving  toll,  set  np  and  keep,  on  each  margin  of  said  river, 
near  the  aforesaid  bridge,  a  post  and  board,  on  which  shall  be 
printed  or  painted,  in  a  conspicuoas  manner,  the  aforesaid  rates 
of  toll,"  etc.  17  Ohio  Local  L.  18.  No  other  parte  of  this 
statute  are  necessarily  connected  with  oar  present  inquiry.  This 
company  being  a  private  corporation  can  exercise  no  power  but 
such  as  are  expressly  given  to  it  by  its  charter,  or  such  as  are  nec- 
essary to  carry  into  execution  those  powers  conferred  by  express 
provision.  A  corporation  is  an  artificial  being,  which  exists  only 
in  legal  contemplation.  A  mere  c^ature  of  the  law,  it  possesses 
only  those  attributes  which  the  act  creating  it  confers,  or  such  as 
may  be  implied  as  essential  to  its  existence.  Dartmouth  College  v* 
Woodward,  4  Wheat.  518;  Comm'rs  Gallia  Co.  v.  Holcorab,  7  Ohio, 
232,  pt.  2.  The  right  to  ask,  demand,  and  receive  toll  is  one  of  its 
enumerated  powers,  and  as  a  necessary  means  to  enable  it  to  enjoy 
this  franchise,  the  power  to  prevent  any  person  from  passing  the 
bridge,  liable  to  the  exaction  of  toll,  but  refusing  to  make  pay- 
ment, must,  from  the  necessity  of  the  case,  be  implied  in  this  cor- 
poration. Without  this  implication,  the  privileges  granted  could 
not  with  certainty  be  enjoyed ;  and  it  would  seem  to  ioUow,  that 
any  endeavor  to  pass  the  bridge  without  payment  might  legally 
be  opposed  with  such  reasonable  force  as  would  be  necessary  to 
prevent  the  act.  But  the  defendants  do  n'ot  ^appear  to  us  [110 
to  exactly  occupy  this  position.  By  the  agreed  case  it  will  be 
seen  that  the  plaintiff  had  passed  the  bridge  before  he  was  seized 
by  the  defendants,  and  his  clothes  were  injured.  Whatever  force 
would  be  justified  by  the  law  to  prevent  the  act,  when  the  bridge 
was  once  passed  by  the  plaintiff,  the  defendants  had  no  other 
remedy  than  such  as  the  law  would  give  by  action  to  recover  the 
amount  due  for  toll.  The  defendants,  after  the  act  was  done,  could 
not  take  the  measure  of  justice  into  their  own  hands,  nor  would 
force  to  the  plaintifif  be  then  justifiable. 

But  aside  from  this  view  of  the  case,  the  charter  imposes  on  the 
company,  as  a  condition  precedent  to  any  right  to  receive  toll,  the 
obligation  to  keep  up  a  board  on  each  margin  of  the  river,  near 
the  bridge,  on  which  shall  be  printed  or  painted  in  a  conspicuous 
manner,  the  rates  of  toll  provided  for  in  the  act.     Without  this 
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obligation  is  performed,  there  is  no  legal  capacity  to  demand,  nor 
any  legal  right  to  receive  toll,  in  the  company.  The  agreed  case 
shows  there  had  been  no  full  compliance  with  this  provision,  but 
a  board  on  the  west  side  of  the  river,  and  at  the  west  end  of  the 
bridge  only.  It  must  not,  however,  be  supposed  that  any  casual 
interruption  in  keeping  up  the  rates  of  toll,  by  violence  or  other- 
wise, and  for  a  brief  period,  would  deprive  the  company  of  any 
right,  provided  they  had  once  performed  the  duty  imposed  by  the 
act,  and  were  guilty  of  no  unreasonable  delay  in  keeping  within 
'^/  its  provisions.    Nor  is  it  easily  preceived  what  benefit  a  board 

!^,  posted  up  at  the  east  end  of  the  bridge  would  have  been  to  the 

plaintiff,  who  entered  the  bridge  at  the  west  end.  But  it  was,  never- 
theless, such  a  precedent  condilion  as  the  legislature  had  the  power 
to  impose,  and  until  complied  with,  the  authority  to  demand  toll 
was  not  vested  in  the  company.  Corporate  rights  must  be  strictly 
construed,  and  this  company  received  this  charter  on  the  condition 
of  a  compliance  with  its  obligation ;  and  if  such  obligations  re- 
mained unperformed,  and  the  company  in  its  discretion  threw 
open  the  bridge  to  the  community,  it  was  a  trespass  in  the  defend- 
Ill]  ant,  Blickensderfer,  *one  of  the  corporators,  to  thus  seise 
the  plaintiff,  for  refusing  to  pay,  and  a  trespass  in  the  other  de- 
fendants who  acted  by  his  direction,  and  under  his  authority. 
Judgment  must  therefore  be  entered  on  the  verdict  of  the  jury. 
Judgment  for  the  plaintiff. 


The  Milford  and  Chillicothe  Turnpike  Co.  v.  Henrt  Brush. 

A  Bubscription  of  Btock  in  the  books  of  a  turnpike  company  can  be  collected 
by  suit. 

Upon  a  promise  to  pay  to  the  "  president  and  directors  of  the  Milford  and 
Chillicothe  Turnpike  Company,"  a  suit  may  be  maintained  by  the  "  Mil- 
ford and  Chillicothe  Turnpike  Company,"  the  latter  being  the  true  name 
of  the  corporation. 

This  is  an  action  of  assumpsit  from  the  county  of  Boss. 
The  case  was  submitted  to  the  court  upon  evidence  and  an 
agreed  state  of  facts. 
On  February  11,  1832,  the  legislature  of  Ohio  passed  a  iuw  in- 
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corporating  Beveral  individaals,  by  the  name  and  style  of  the 
"Milford  and  Chillicothe  Tarnpike  Company."  The  object  of 
the  incorporation  was  to  constract  a  road  from  Milford,  in  the 
county  of  Clermont,  to  Chillicothe,  in  the  county  of  Ross,  "on 
the  nearest  and  best  route.''  Upon  accepting  the  act,  the  indi> 
viduals  therein  named  were  authorized  to  open  books  of  subscrip- 
tion for  stock  in  places  specified,  and  so  soon  as  a  certain  number 
of  shares  was  subscribed,  the  stockholders  were  authorized  to  pro- 
ceed and  organize  by  the  election  of  officers.  It  was  provided  in 
the  charter  that,  unless  work  was  commenced  on  the  road  within 
three  years,  the  privileges  granted  should  cease.  This  charter 
was  accepted  by  the  corporators,  and,  on  April  7, 1832,  the  com- 
pany was  organized,  and  books  of  subscription  opened.  In  those 
books  of  subscription  the  form  adopted  was  as  follows:  "We, 
whose  niames  are  hereto  subscribed,  do  hereby  bind  ourselves,  our 
heirs,  executors,  and  administrators,  unto  the  president  and 
^directors  of  the  Milford  and  Chillicothe  Turnpike  Company,  [113 
who  may  hereafter  be  appointed  agreeably  to  an  act  entitled  an 
act  to  incorporate  the  Milford  and  Chillicothe  Turnpike  Company, 
passed  February,  1832,  to  pay  unto  the  said  president  and  direct- 
ors the  sum  of  950  on  each  share  of  stock  we  respectively 
subscribe  in  said  company,  to  be  paid  in  such  installments  or  re- 
quisitions as  may,  from  time  to  time,  be  made  and  required  by 
the  said  president  and  directors,  agreeably  to  the  provisions  of 
said  act." 

The  defendant  subscribed  four  shares  of  stock,  equivalent 
to  9200.  No  work  was  commenced  on  the  road  within  the 
three  years,  but  on  March  5,  1835,  the  general  assembly,  by 
an  amendatory  act,  gave  three  years  further  time  within  which  to 
commence,  and,  by  this  latter  act,  Bainbridge,  In  the  county  of 
Ross,  and  Hillsborough,  in  the  county  of  Highland,  are  made 
points  in  the  road.  And,  it  is  further  provided,  "that,  where 
practicable,  the  road  shall  in  no  case  exceed  an  angle  of  two  de- 
grees with  the  horizon."  By  the  former  act  the  angle  was  four 
and  a  half  degrees. 

The  suit  is  brought  for  seven  installments  upon  this  subscrip- 
tion, the  last  of  which  fell  due  on  July  21, 1836. 

The  case  was  argued  at  great  length,  and  with  much  ability, 
by  Thurman  and  Taylor,  for  the  plaintiff,  and  by  Brush  and. 
Leonard,  for  the  defendant. 
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The  points  relied  oo  as  defense  to  the  action  were  : 

1.  That  the  subscription  was  a  nude  pact,  as  no  engagement  was 
\  or  could  be  made  by  the  company  so  as  to  create  mutual  engage- 
ments. 

2.  The  contract  is  not  with  the  plaintiflfs,  bat  with  a  *<  president 
and  directors  *'  thereafter  to  be  chosen. 

3.  If  any  suit  can  be  maintained  upon  the  instrument,  it  could 
only  be  by  and  in  the  name  of  said  "president  and  directors.'* 

4.  The  defendant  was  released  from  his  subscription  in  conse- 
quence of  the  change,  by  the  amendatory  act,  of  the  route  of  the 
road  and  also  of  the  grade. 

113]  ^.  The  defendant  was  released  from  the  obligation  of  his 
subscription  by  the  failure  of  the  corporation  to  commence  work 
upon  the  road  within  three  years  after  the  passage  of  the  original 
act  of  incorporation. 

The  defendant's  counsel  cited  Middlesex  Turnpike  Co.  v.  Swan, 
10  Mass.  393 ;  Jenkins  v.  Union  Turnpike  Co.,  1  Caine's  Cas.  in 
Error,  86, 

On  the  part  of  the  plaintiflb,  these  oases  were  cited:  Webb  v. 
Moler,  8  Ohio,  648;  Mclntyre  Poor  School  o,  Zanesyille  Canal  and 
Man.  Co.,  9  Ohio,  203 ;  Penn.  and  Ohio  Canal  Co.  v.  Webb,  9  Ohio, 
136 ;  Reynolds  v.  Rogers,  6  Ohio,  169 ;  Holbrook  v,  Finney,  4  Mass. 
666;  Foster  v.  E^soz  Bank,  16  Mass.  246;  Chester  Glass  Co.  v, 
Dewey,  16  Mass.  94;  Currie  v.  Mutual  Assurance  Soc,  4  Hen.  & 
Munf.  315;  Dutchess  Cotton  Man.  Co.  v.  Davis,  14  Johns.  238; 
Goshen  Turnpike  Co.  v.  Hurtin,  9  Johns.  217 ;  Hondel  v.  Berks 
Turnpike  Co.,  16  Serg.  &  Rawl§,  92;  Mayor  of  Lynne's  Case, 
10  Coke,  123;  Culpepper  Soc.  Digges,  6  Rand.  164;  Gilmore  v. 
Pope,  5  Mass.  491 ;  Road  Co.  v.  Creeger,  6  Harr.  &  Johns.  122; 
Pendleton  v.  Bank  of  Kentucky,  1  Mon.  171;  African  Soc.  v. 
Varick,  14  Johns.  38. 

Hitchcock,  J.  The  plaintiffs  in  this  case  having  shown  the  act 
of  incorporation,  the  acceptance  of  that  act,  the  opening  of  books 
of  subscription,  the  subscription  by  the  defendant,  and  the  calls 
made  for  installments  on  the  stock  so  subscribed,  make  out  &prima 
facie  case,  and  right  of  recovery,  unless  the  points  of  defense 
raised  by  the  defendant  are  such  as  to  defeat  that  right. 

The  first  objection  made  by  the  defendant  to  the  right  of  action 
is,  that  the  subscription  is  a  nude  pact^  as  no  engagement  was  or 
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conld  be  made  on  the  part  of  the  company  so  as  to  create  mataal 
engagements.  This  exceptioa.  is  fonnded  in  part,  if  not  princi- 
pally, upon  the  hypothesis  that  there  was  no  <sorporatton  in  exist- 
ence at  the  time  the  subscription  was  made.  Bat  this  is  a  mis' 
take.  By  the  second  section  of  the  %ct  of  incorporation,  [114 
the  company,  that  is,  the  individaals  named  in  the  act,  or  ^' so 
many  of  them  as  choose  to  do  so,  by  written  articles  of  associa* 
tion,"  are  aathorized  to  organize  themselves,  and  open  books  of 
sabscription.  30  Ohio  L.  239.  Soch  organization  was  bad  before 
the  books  were  opened,  whereby  the  act  of  incorporation  was  rec- 
ognized and  the  company  became  a  body  corporate.  Under  these 
circumstances  there  was  sufficient  mutuality  in  the  contract,  and 
the  subscription  obligatory  on  the  defendant.  Goshen  v.  Turn- 
pike Co.  V,  Hurtin,  9  Johns.  217;  Dutchess  Cotton  Man,  Co.  v. 
Davis,  14  Johns.  238. 

But  even  should  it  be  considered  that  the  act  of  incorporation 
did  not  take  effect  until  the  company  was  organized  by  an  elec- 
tion of  officers  by  the  stockholders,  slill  we  should  hold  that  the 
sabscription  would  be  binding.  A  sufficient  consideration  would 
be  found  in  the  anticipation  of  profits  in  tolls  to  be  received  from 
those  using  the  road. 

The  nexl  objection  is,  that  the  contract  was  not  with  the  plaint- 
iffs, but  with  a  "president  and  directors  "  thereafter  to  be  chosen 
or  appointed.  There  can  be  no  doubt  as  to  the  intent  of  this  con- 
tract. The  object  of  the  subscription  was  to  aid  '*  The  Milford 
and  Chillicothe  Turnpike  Company  *'  in  the  construction  of  a  road. 
The  object  being  well  understood,  the  subscription  can  not  be 
avoided  on  account  of  a  mistake  made  in  the  corporate  name,  and 
the  contract  will  operate  in  favor  of  those  for  whose  benefit  it  was 
intended.  Commissioners  of  the  Canal  Fund  r.  Perry,  5  Ohio,  56. 
By  this  subscription,  informal  though  it  might  have  been,  the 
defendant  became  a  stockholder  in  the  company,  entitled  to  all 
the  privileges  and  immunities  of  any  other,  and  like  any  other 
stockholder  is  bound  to  pay  according  to  the  legal  effect  of  his  sub- 
scription. 

Another  objection  made  by  the  defendant  is,  that  the  suit,  if  sus- 
tained at  all,  must  be  in  the  name  of  the  "  president  and  direct- 
ors of  the  Milford  and  Chillicothe  Turnpike  Company."  If  we 
are  correct  in  supposing  that  this  contract  is,  in  law,  a  *con-  [115 
tract  with  the  *^  Milford  and  Chillicothe  Turnpike  Company,"  then 
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the  sait  is  properly  brought  in  the  name  of  that  oompany.  Com  m  'rs 
Canal  Fund  v.  Perry,  5  Ohio,  56. 

It  is  next  claimed  that  the  defendant  was  released  from  the  ob- 
ligation of  his  sabscription  by  the  change  made,  by  the  amenda- 
tory act,  in  the  route  and  in  the  grade  of  the  road. 

That  there  might  be  such  change  made  in  the  route  of  a  turn- 
pike road  as  to  exonerate  those  who  had  previously  subscribed  for 
its  construction  will  not  be  denied,  but  that  every  trifling  change, 
so  long  as  the  termini  remain  the  same,  will  have  this  effect,  can 
not  be  admitted.  By  the  original  act  of  incorporation,  the  line  of 
the  road  is  to  be  ^*on  the  nearest  and  best  route''  between  Mil- 
ford,  in  the  county  of  Clermont,  and  Chillicothe,  in  the  county  of 
Boss.  By  the  amendatory  act,  the  termini  of  the  road  remain  the 
same,  but  Bainbridge  and  Hillsborough  are  made  points  in  the 
route.  Now,  whether  here  is  in  fact  any  change  in  the  route  does 
not  appear.  From  anything  before  the  court  these  two  places  may 
be  actually  on  the  line  of  the  *'  nearest  and  best  route."  As  a 
matter  of  fact  we  know  that  they  are,  if  not  exactly,  very  nearly 
on  a  line  from  Milford  to  Chillicothe,  It  still  remains  to  be  shown 
that  there  has  been  any  material  change  in  the  route  of  the  road, 
and  until  it  is  shown  this  court  will  not  presume  it.  So  far  as 
respects  the  angle  of  the  road  with  the  horizon,  it  wilf  be  found 
that  there  is  nothing  in  the  amendatory  act  absolutely  compulsory. 
If  the  nature  of  the  ground  be  such  that  it  be  practicable  to  re- 
duce this  angle  to  two  degrees,  it  must  be  done ;  if  not,  the  road 
may  be  constructed  at  a  greater  angle,  not  however,  in  any  event, 
to  exceed  four  and  one-half  degrees. 

It  is  again  claimed,  that  the  defendant  is  discharged  from-  his 
subscription  in  consequence  of  the  failure  of  the  corporation  to 
commence  work  upon  the  route  within  three  years  next  after  the 
act  of  incorporation  was  passed. 

Section  18  of  the  act  is  as  follows :  <*  If  said  company  shall  not, 
within  three  years  from  the  passage  of  this  VLCt^  proceed  to  carry  on 
116]  said  work,  or  shall  not,  within  ten  years  thereafter,  *complete 
thirty  miles  of  said  road,  according  to  the  trae  intent  and  mean- 
ing of  this  act,  then,  and  in  either  of  those  cases,  all  the  rights,  lib- 
ertieSj  and  privileges  granted  by  this  act  shall  cease"  .  It  is  contended 
by  the  defendant  that  the  true  intent  and  meaning  of  the  words, 
^^  carry  on  said  work^''  is,  that  the  corporation  shall  actually  com- 
mence operations  upon  the  road  by  manual  labor,  while  a  differ- 
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ent  constraction  is  insisted  apon  by  the  plaiotiflT.  We  apprehendi 
however,  that  it  is  not  necessary,  for  the  purposes  of  this  case,  de- 
finitively to  determine  what  is  the  true  construction  of  the  phrase, 
Assaming  for  present  purposes  that  the  defendant  is  correct  as  to 
the  construction,  how  stands  tlfe  case  ? 

The  first  step  to  be  taken  was  to  organize  the  company  that  it 
might  take  the  benefit  of  the  act.  Being  so  organized  it  became 
a  body  corporate  and  politic,  a  corporation  possessed  of  all  the 
powers,  rights,  liberties,  and  privileges  granted  by  the  act  by  which 
it  was  created.  So  U)ng  as  it  complied  with  the  requisitions  of 
its  organic  law,  it  would  not  be  divested  of  any  of  these  powers, 
rights,  liberties,  or  privileges.  In  consideration  of  these  powers, 
rights,  and  privileges  granted,  it  had  certain  duties  to  perform. 
One  of  these  was  to  commence  work  upon  the  road  within  three 
years.  This  was  not  done,  and  what  is  the  consequence?  Did 
the  corporation  cease  to  exist?  We  apprehend  not.  The  corpora- 
tion must  have  been  in  existence  before  it  could  have  commenced 
the  work,  and  having  failed  to  commence  it^  still  continued  to  ex- 
ist. But  the  failure  was  good  ground  of  forfeiture,  and  upon  a 
proper  proceeding  before  this  court,  such  forfeiture  would  have 
been  adjudged.  But  the  supreme  power  of  the  state  might  waive 
the  forfeiture,  and  the  case  shows  that  it  was  waived.  The  legis- 
lature, at  the  instance  of  the  corporation,  and  it  must  be  remem- 
bered that  the  defendant  was  a  member  of  this  corporation,  gave 
further  time  within  which  to  commence  the  work.  By  this  law 
the  corporation  was  not  divested  of  any  right,  but  had  in  fact  an 
additional  right  conferred  upon  it.  It  is  placed  precisely  in  the 
situation  it  would  have  been  had  the  time  originally  prescribed) 
within  which  to  commence  the  work,  been  fixed  at  ^six  [117 
years;  and  of  course  the  obligation  of  the  defendant  remains  un- 
changed. 

Judgment  for  the  plaintiff.  ^ 
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Jamss  Mitchell  v.  William  Dunlap  and  othebs. 
William  Dunlap  v,  James  Mitchell  and  others. 

Although  one  executor  can  not  |>urchfUe  at  a  sale  hy  his  co-ezecutora,  yet  aucb 
a  sale  may  be  executed  with  the  subsequent  assent  and  ratification  of  the 
heirs. 

Femes  covert  can  not  bind  their  interest  in  lands  except  in  the  one  form  pre- 
scribed by  law. 

These  are  cross  suits  between  the  same  parties  from  the  eountj 
of  MusJcingtim. 

In  Jane,  1837,  Tbomas  Mitchell,  father  of  James  Mitchell,  settled 
his  estate  among  his  children  and  widow. 

He  devised  his  lands  to  four  of  his  sons,  charged  with  certain 
legacies  to  his  daughters,  and  his  remaining  son,  and  made  certain 
provisions  for  the  maintenance  of  his  widow.  He  made  William 
Dunlap,  the  defendant  in  the  original  bill,  together  with  James 
Wilson  and  J.  Gilbert,  his  executors. 

On  July  29,  1837,  he  made  a  codicil  altering,  in  some  respects, 
the  arrangement  of  his  will,  and  he  "leaves  the  sole  use  and  man- 
agement of  his  (arm,  etc.,  to  my  executors  and  widow,  leaving  it 
to  their  option  to  sell  said  farm  or  not,  if  not  tended  to,  by  my 
sons,  as  it  ought  to  be." 

Afler  the  decease  of  Thomas  Mitchell,  the  executors  proved 
the  will.  In  the  execution  of  their  trust,  it  being  necessary  to 
sell  lands  to  pay  debts,  it  was  doubted  by  them  if  the  will  con- 
ferred upon  them  the  power  of  sale.  Upon  the  advice  of  profes- 
sional counsel,  an  agreement  was  entered  into,  in  writing,  between 
the  widow,  the  executors,  and  eight  of  the  nine  children  (the 
ninth  taking  no  interest  in  the  land  under  the  will),  by  which  the 
executors  were  authorized  to  sell  the  land,  to  pay  the  widow 
118]  $500,  in  lieu  of  her  dower  *and  distributive  share,  out  of  the 
first  avails,  and  divide  the  remainder  among  the  children.    . 

On  the  day  of  sale,  Dunlap  offered  a  larger  sum  than  was 

ofTered  by  any  other  individual,  and  the  other  acting  executor, 

under  the  advice  and  assent  of  the  widow  and  of  most  of  the 

children,  consented  that  he  should  become  the  purchaser  at  its  full 
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value  of  $2,100,  of  which  $500  were  to  be  paid  to  the  widow,  and 
the  reeidne  in  three  annual  pajmoots.  Before  the  parchase  was 
completed  and  securities  given,  the  acting  executor  was  about  to 
rescind  the  sale,  fearing  that  the  persons  interested  might  become 
dissatisfied  because  one  of  the  executors  was  the  purchaser.  Upon 
which  the  widow,  three  of  the  sons,  and  two  of  the  daughters,  with 
their  husbands,  made  another  writing,  in  which  they  refer  to  the 
anthority  to  seil,  and  the  sale,  and  the  terms  of  credit,  and  certify 
they  were  and  remain  perfectly  satisfied  with  it.  Upon  the  exe- 
cution of  this  writing,  Gilbert  consented  to  admit  the  sale^  and 
Danlap  paid  the  $500,  and  is  willing  to  comply  with  the  remain* 
ing  conditions,  and  has  taken  possession  of  the  land. 

The  original  bill  is  brought  to  set  aside  this  sale;  the  cross  bill 
is  to  affirm  the  sale,  and  acquire  a  valid  title  under  iL 
BuELL  &  Foster,  for  Mitchell  and  others: 
It  is  now  a  well-settled  rule,  that  if  a  trustee,  acting  for  others, 
sells  an  estate  and  becomes  himself  interested  in  the  purchase, 
the  cestui  que  trust  is  entitled  to  comci  into  equity,  as  of  course, 
and  set  aside  the  purchase  and  have  the  property  re-exposed  to 
sale.  Davone  v.  Fanning,  2  Johns.  Oh.  252;  Lazarus  v.  Bryson,  3 
Binn.  54;  Moody  v.  Vandyke,  4  Binn.  31 ;  1  Story's  Bq.  318. 

The  same  principle,  to  its  full  extent,  has  been  recognized  by 
this  court,  in  Armstrong  v.  Huston,  8  Ohio,  552. 

The  only  question  then  is,  whether  the  sale  to  Dunlap  has  been 
confirmed  by  any  act  of  the  parties  in  interest. 

The  instrument  set  up  as  a  ratification  can  at  most  affect  only 
the  rights  of  those  who  signed  it,  and  we  claim  that  inasmuch  as 
the  instrument  was  procured  by  Dunlap  himself,  a  ^court  [119 
of  equity  will  not  allow  him  to  use  it,  as  against  his  cestui  que 
trusts.  The  rule  is,  that  a  trustee  will  not  be  permitted  to  deal 
with  his  cestui  que  trusty  until  a  bona  fide  dissolution  ot  the  trust 
relation.  Ex  parte  Lacey,  6  Vos.  625;  Oampbell  v.  Walker,  13 
Ves.  600;  Coles  v,  Trecothick,  9  Ves.  246;  Monroe  v.  Allaine,  2 
Caine's  Cas.  182;  Ex  parte  Bennett,  10  Yes.  393;  Church  v. 
Marine  Ins.  Co.,  1  Mason,  244;  Lovell  v.  Briggs,  2  N.  fl.  220. 

Agents  and  executors  are  regarded  as  trustees  within  the  mean- 
ing of  this  rule.     Fay  v.  Hunt,  5  Pick.  398 ;  Harrington  v.  Brown, 
5  Pick.  519 ;  4  Kent  Com.  437. 
Harper  &  Stillwell,  for  Dunlap  : 

The  general  rule  recognized  in  the  cases  referred  to  on  the 
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Other  61  do  is  not  disputed,  though  there  are  contrary  authorities. 
Anderson  v.  Fox,  2  Hen.  &  Munf.  245 ;  McEey  v.  Young,  4  Hen. 
b  Munf.  430 ;  Drayton  v.  Drayton,  1  Des.  567.  But  the  rule  has 
no  application  to  this  ease.  Here  is  a  fair  and  equitable  family 
arrangement,  entered  into  for  a  laudable  purpose,  understood  and 
assented  to  by  all  the  parties  interested,  and  executed  by  several 
of  the  heirs,  one  of  whom  is  the  complainant.  The  court,  in  sus- 
taining such  a  purchase,  will  violate  none  of  the  rules  in  the  cases 
referred  to.  The  complainant,  with  a  full  knowledge  of  all  the 
circumstances,  executed  an  instrument  confirming  and  ratifying 
the  purchase;  and  no  fraud  or  mistake  being  alleged,  equity  will 
not,  at  his  instance,  set  aside  the  sale.  In  Lazarus  v,  Bryson,  3 
Binn.  54,  cited  and  approved  by  the  chancellor  in  Davoue  v.  Fan- 
ning, 2  Johns.  Cb.^52,  it  is  held,  that  if  a  sheriff  become  a  pur- 
chaser with  the  consent  of  the  debtor,  even  his  heirs  can  not  im- 
peach the  sale. 

Much  less  can  he  be  permitted  to  call  in  question  a  sale,  who  not 
only  had  a  full  knowledge  of  it,  but,  after  it  was  made,  executed 
an  instrument  saying,  that  **  ho  had  been,  and  continued  to  be  sat- 
isfied ''  therewith.  We  maintain,  then,  that  there  is  no  just  inter- 
pretation of  any  general  rule,  nor  any  decision  cited,  or  to  be 
120]  found  in  any  of  the  books,  that  will  sanction  *a  decree, 
seeing  aside  the  purchase  made  by  the  defendant,  Danlap. 

Lani,  C.  J.  The  bill  by  James  Mitchell  denies  that  Dunlap 
possessed  the  capacity  to  acquire  a  title,  by  any  sale  from  the  ex- 
ecutors, and  asserts  that  his  signature  to  the  two  papers  was  pro- 
cured by  fraud.  The  answer  repels  the  charge  of  fraud,  and  as- 
serts that  the  estate  produced  its  full  value,  and  more  than  if  the 
sale  had  been  made  to  any  other  person.  The  imputation  of 
Iraud  remains  without  proof,  and  the  acquiescence  of  the  heirs, 
and  their  omitting  to  resist  the  claim  of  Dunlap,  lead  us  to  infer 
that  the  sale  was,  in  fact,  honest  and  fair. 

No  principle  is  better  established  than  that  the  person  in- 
trusted with  the  authority  to  sell  the  land  of  another,  can  not 
himself  become  the  purchaser.  This  principle  of  exclusion  is 
familiar  with  the  profession,  and  has  been  pushed  to  a  rigorous 
extent  in  our  own  courts.  8  Ohio,  554.  In  all  such  cases  the 
owner  may  annul  the  sale,  on  the  repayment  of  the  money  ad- 
vanced. If,  then,  the  case  presented  nothing  more  than  a  pur- 
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chase  by  Dan  lap,  of  land,  which  he,  as  an  executor,  undertook  to 
sell,  either  by  tiie  will  or  his  other  authority,  the  right  of  James 
Mitchell  to  set  aside  these  proceedings  would  be  recognized  with- 
out difficulty. 

But  the  quesliion  here  is,  not  whether  the  sale  was  originally 
good,  but  whether  it  may  not  be  ratified  by  those  whose  interests 
are  conveyed.  Ailer  the  sale  had  been  made  to  Dunlap,  the  facts 
and  conditions  all  known,  certain  of  the  heirs  (among  whom  was 
James  Mitchell,)  by  a  written  document,  made  for  the  purpose  of 
leading  the  parties  to  complete  it,  testified  their  acquiescence,  and, 
in  consequence  of  this,  the  sale  was  completed,  possession  taken, 
and  a  4arge  part  of  the  purchase  money  paid.  After  this  testi- 
monial of  assent,  this  decisive  act  of  the  owners,  designed  to  lead 
Dunlap  into  the  completion  of  the  contract,  and  the  payment  of 
money,  it  is  too  late  for  them,  with  any  show  of  good  faith,  to 
deny  its  binding,  confirming  efficacy.  The  claim,  then,  of  James 
Mitchell,  the  *plaintiflf,  to  disown  this  ratification  of  the  pro-  [121 
ccedings  of  Dunlap,  can  not  be  admitted,  and  the  bill  to  set  aside 
the  sale  must  be  dismissed,  with  costs. 

The  bill  of  Dunlap  to  affirm  the  sale,  and  acquire  the  title,  does 
not  stand  upon  the  same  grounds.  His  right  depends  on  the  rat- 
ification of  those  in  interest ;  and  is  perfect  aa  to  James  Mitchell, 
and  is  perfect  also  as  to  all  who  subscribed  the  second  document, 
and  are  competent  to  act  upon  their  rights.  But  a  part  of  these 
signatures  are  those  of  married  women,  incompetent  to  bind  their 
lands,  except  in  one  prescribed  form.  The  plaintiff  in  the  cross 
bill  may  take  his  decree,  if  he  wishes  it,  against  the  widow,  and 
against  such  of  the  children  who  signed  that  instrument  as  are 
competent  to  contract,  and  against  the  husband  of  the  daughters, 
to  the  extent  of  their  estates. 


Meredith  D.  Brock  v,  William  Milliqan. 

One  who  belieyes  in  the  existence  of  God,  and  that  an  oath  is  binding  on  the 
eonscience,  is  a  competent  witness,  though  he  does  not  believe  in  a  future 
state  of  rewards  and  punishments. 

This  is  a  writ  of  error  to  the  court  of  common  pleas  of  the 
<$oanty  of  Fairfield. 

105 


Digitized  by  VjOOQIC 


122  ^         SUPRBMB  COURT  OF  OHIO. 

Brock  V.  Milligftn. 

The  origtDal  Buit  was  an  actioo  of  assampsit,  broaght  by  the 
defendant  in  error,  who  was  plaintiff  in  the  court  below,  to  recover 
for  services  rendered  as  a  physician,  at  the  special  instance  and 
request  of  the  defendant  below.  The  general  issue  was  pleaded, 
and  a  verdict  and  judgment  given  for  the  defendant  in  error,  in 
the  court  of  common  pleas,  which  is  now  sought  to  be  reversed  by 
the  prosecution  of  this  suit. 

But  one  error  is  assigned.  It  is  in  these  words :  ^'  The  court  of 
common  pleas  erred  in  refusing  to  permit  the  deposition  of  Eli 
122]  Atwood,  mentioned  and  set  forth  in  the  bill  of  ^exceptions, 
to  be  read  in  evidence  to  the  jury  in  behalf  of  the  defendant  below." 

It  appears  by  the  bill  of  exceptions,  that  upon  the  offer  to  read 
this  deposition,  an  objection  was  made  to  the  competency  of  the  wit- 
ness, for  the  reason  that  his  principles,  or  want  of  proper  religious 
belief,  disqualified  him  from  giving  testimony.  To  sustain  this 
objection,  it  was  proved  that  about  three  years  beforey  the  witness, 
Atwood,  stated  that  "  there  would  be  no  accountability  hereafter, 
in  relation  to  matters  of  this  life.  That  beyond  the  grave,  there 
would  be  no  accountability  for  anything  done  here.  That  there 
was  neither  heaven  nor  hell,  and  when  a  man  died  that  was  the 
last  of  him.*'  It  was  also  proved  that  about  the  same  time, 
Atwood  stated,  that  **  a  man  was  like  the  beast,  had  nothing  to  do 
afler  death ;  and  that  after  that  period,  there  would  be  no  more  of 
him."  On  this  evidence  of  Atwood's  declarations,  the  court  of 
common  pleas  sustained  the  objection,  and  rejected  the  deposition. 

H.  H.  HuNTEE,  for  the  plaintiff  in  error,  insisted,  that  he  who 
makes  the  objection  must  show,  that  at  the  time  of  the  trial  the 
witness  wants  a  proper  religious  belief;  and  that  declarations  made 
three  years  before  the  trial,  are  no  evidence  of  the  present  senti- 
ments of  a  witness.  He  claimed  the  rule  of  law  to  be,  that  a 
witness  is  competent,  if  he  believes  in  the  existence  of  Crod,  or,  in 
a  future  state  of  rewards  and  punishments,  or,  in  the  obligation 
of  an  oath.     He  cited  Easterday  v.  Kilbourn,  Wright,  345. 

He  also  relied  on  section  3,  of  article  8,  of  the  constitution  of 
Ohio,  which  provides  "  that  no  human  authority  can  in  any  case 
whatever  control  or  interfere  with  the  rights  of  conscience.*' 

H.  Stanbery  &  Van  Trump,  for  the  defendant  in  error,  in- 
sisted, that  the  rule  of  law  which  excludes  a  witness  for  defect  of 
religious  principle,  did  not  grow  out  of  a  sectarian  spirit  in  the 
administration  of  the  law,  but  was  the  result  of  a  comprehensive 
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and  philosophical  eBtio^ateof  hiunan  character  *and  motives  [133 
in  bidanciDg  the  incentives  and  checks  to  good  and  evil.  Omy* 
chnnd  v.  Barker,  1  Atk.  21;  Willes,  549;  Eex  v,  Taylor,  Peake, 
11 ;  Eex  V.  White,  1  Leach  C.  a  430 ;  Curtis  v.  Strong,  4  Day,  51 ; 
1  Phil.  Ev.  20.  The  law  does  not  rely  upon  the  abstract  princi- 
ples of  human  nature,  in  laying  down  its  rules  for  the  regulation 
of  testimony,  but  It  appeals  to  the  conscience  of  men — to  their  fear 
of  doing  wrong  springing  out  of  the  belief  of  a  future  accountability. 
They  further  insisted  that  section  3,  of  article  8,  of  the  constitu- 
tion, was  intended  merely  to  secure  to  every  citizen  his  political 
rights,  an  entire  freedom  of  religious  faith,  to  hold  and  enjoy,  or 
to  disbelieve  and  reject,  any  or  all  religious  creeds  and  systems, 
just  according  to  the  pleasure  of  his  own  will ;  but  it  was  nevor 
the  intention  of  the  constitution,  that  in  the  judicial  tribunals  of 
the  country,  the  property,  the  reputation,  or  the  life  of  the  citizen 
should  be  made  to  depend  on  the  mere  words  of  one  who  openly 
avows  that  his  conscience  neither  recognizes  nor  feels  any  obliga- 
tion under  the  sanction  of  an  oath. 

Wood,  J.  The  question  raised  upon  the  record,  in  this  case,  is, 
whether  the  court  of  common  pleas  erred  in  the  rejection  of  At- 
wood's  deposition?  Much  learning  has  been  expended  by  many 
of  the  ancient  writers,  in  defining  the  nature  and  obligations  of 
an  oath.  Fleta.  344,  lib.  5,  c.  22;  Brae.  fol.  116;  Brit,  de  Ghal.  de 
Jurors,  135,  c.  53;  Fortes,  de  Laud.  Leg.  Angli©.  58,  c.  26;  2  Co. 
Inst.  479;  3  Inst.  165,  c.  14;  1  Atk.  22,  etc.  But  by  Chief  Justice 
Abbot,  in  the  queen's  case,  an  oath  is  declared  to  be  the  calling 
upon  God  to  witness,  that  what  is  said  by  the  person  sworn  is 
true,  and  invoking  the  divine  vengeance  upon  his  head,  if  what 
he  says  is  false;  and,  upon  interrogatories  put  to  the  judges  by 
the  lords,  it  was  responded  by  that  very  learned  and  distinguished 
judge,  that  if  the  witness  states  he  considers  the  oath  binding  on 
his  conscience,  it  is  perfectly  unnecessary  and  irrelevant,  to  ask 
any  further  questions.  3  Stark.  Bv.  1734,  note  m.  In  many  of 
our  elementary  treatises,  it  is  laid  down  as  the  H<:invariable  [124 
rule,  that,  before  a  witness  takes  the  oath,  he  may  be  asked 
whether  he  believes  in  the  existence  of  a  G-od,  the  obligations  of 
an  oath,  and  in  a  future  state  of  rewards  and  punishments;  and 
if  he  does  not,  he  can  not  be  sworn.  1  Stark.  £v.  122 ;  11  Peak. 
N.  P.  II. 
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That  the  principle  here  given  would  exclude  a  professed 
atheist,  as  incompetent  to  testify,  is  very  clear,  and  there  are 
perhaps  few  subjects  on  which  there  has  been  a  greater  uni- 
formity of  decision  in  both  the  English  and  American  courts  than 
that  suck  person  is  totally  incompetent.  1  Atk.  45 ;  Bui.  N.  P.  202; 
Leaches  0.  C.  L.  483;  Bract.  116;  2  Cow.  431;  18  Johns.  98;  4 
Day,  51 ;  Terger,  224;  7  Conn.  82;  4  N.  H.  444;  2  Term,  96.  The 
reason,  as  given  in  the  books,  is,  that  upon  the  conscience  of  such 
a  witness,  the  oath  has  no  binding  force  or  obligation.  But  it 
does,  by  no  means,  follow,  laying  out  of  view  section  3,  article  8, 
of  the  constitution  of  Ohio,  and  proceeding  upon  the  broad  basis 
of  the  common  law,  that  a  witness,  to  be  competent,  must  believe 
in  a  state  of  existence  after  death,  or  in  a  future  state  of  rewards 
and  punishments.  If  it  have  been  so  declared,  in  a  very  few 
instances  from  the  bench,  and  a  witness  occasionally  required  so 
to  square  his  opinions,  the  origin  is  undoubtedly  to  be  traced  to 
those  gloomy  times  of  papal  superstition,  when  sectarian  influence 
and  fanaticism  overspread  the  land  of  our  ancestors,  and  to  deny 
the  real  presence  was  but  the  prelude  to  the  stake  I  When  human 
penalties  were  considered  as  nothing,  in  controlling  the  conduct 
of  a  witness ;  and  that  neither  his  obligations  to  society,  nor  his 
admissions  of  the  moral  influence  of  an  overruling  power,  in  this 
worlds  were  a  sufficient  guaranty  to  bind  his  conscience,  and  guard 
the  community  against  falsehoods,  unless  the  witness  also  believed 
in  a  future  state  of  rewards  and  punishments.  But  in  1744,  such 
notions  were  found  by  experience  to  be  too  contracted  for  the 
purpose  of  substantial  justice,  and  in  Oniychund  v.  Barker, 
before  Lord  Chancellor  Hardwick,  assisted  by  the  lord  chief 
baron  of  the  exchequer,  and  the  lord  chief  justices  of  the 
king's  bench  and  common  pleas,  it  was  held  that  the  deposi- 
125]  tion  ^f  a  Gentoo,  sworn  according  to  the  custom  and  re- 
ligion of  his  own  country,  was  competent  testimony,  because  he 
believed  in  a  God,  the  creator  of  the  world.  1  Atk.  40.  Lord 
Chief  Justice  Willes,  in  the  same  case,  page  43,  asserts  his  opinion 
that  some  infidels,  under  some  circumstances,  may  be  admitted  to 
testify;  that  Lord  Coke's  opinion  was  too  narrow;  he  would  ex- 
clude Jews  J  as  well  as  heathen ;  that  Lord  Coke  was  a  very  great 
lawyer ;  but  our  Savior  and  St.  Paul  were  much  better  authority, 
and  they  had  declared  that  "  &od  was  no  respecter  of  person,'* 

Lord  Chief  Justice  Lee  declares,  that  rules  of  evidence  are  arti- 
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ficial,  but  one  rule  can  never  vary — the  eternal  rule  of  natural 
justice;  that  the  case  before  him  was  to  be  looked  upon  in  that 
light,  and  the  evidence  to  be  considered  .in  that  way  which  was" 
agreeable  to  the  laws  of  England.    Id.  44. 

It  would  seem  that  the  opinion  of  Chief  Justice  Abbot,  before 
cited ;  the  rule  in  Starkie,  that  the  witness  must  believe  in  a  God, 
the  obligation  of  an  oath,  etc. ;  and  the  opinion  of  the  court  in 
Omychund  v.  Barker,  are  perfectly  reconcilable,  and  indeed  sup- 
port each  other,  and  they  are  certainly  sustained  by  the  current 
of  the  American  decisions.  15  Mass.  184  ;  2  Cow.  431,  433 ;  IT.  S- 
C.  345.  Though  there  are  cases  opposed  to  be  found  in  the  books, 
7  Conn.  66 ;  Swift's  Dig.  739.  But  to  reconcile  the  authorities,  the 
three  several  propositions  in  1  Starkie*s  Ev.  122,  must  be  disjunct- 
ively considered. 

We  think,  then,  that  it  may,  at  this  time,  be  considered  as  pretty 
generally  settled,  both  in  England  and  in  the  United  States,  that 
whoever  believes  in  the  moral  influence  and  control  of  an  overruling 
Providence  in  this  life,  and  that  an  oath  is  binding  on  his  conscience^ 
is  competent  to  testify ;  for,  aside  from  the  penalties  imposed  by 
civil  enactments,  if  the  witness  believe  in  the  moral  obligations  of 
an  oath,  the  reward  of  good  and  punishment  of  evil  action,  by  somo 
superior  power,  is  irresistibly  implied.  And  it  is  worthy  of  con- 
sideration, whether  the  great  ends  of  justice,  the  object  of  all  law, 
would  not  be  promoted,  even  if  this  requisition  were  swept  away, 
and  no  inquiry  permitted  *as.  to  what  concerns  the  duties  [126 
of  the  creature  to  his  Creator  only,  in  order  to  determine  the  com- 
petency of  the  witness.  We  are,  however,  to  declare  the  law  as 
we  find  it,  and,  if  defective,  it  belongs  to  another  forum  to  remedy 
the  evil. 

In  this  case,  it  is  apparent  that  the  deposition  should  not  have 
been  excluded. 

The  witness  disbelieved  in  a  future  state  of  rewards  and  pun- 
ishments, accountability  or  existence  after  death ;  but  this  was  at 
a  period  long  anterior  to  the  taking  of  his  testimony.  But  if  such 
disbelief  continued,  it  is  consistent  with  the  most  perfect  convic- 
tion of  a  superintending  power,  the  obligation  of  an  oath,  morally 
considered,  and  the  influence  of  God's  providence  and  govern- 
ment in  this  life,  and  fully  within  the  principle  decided  in  Easter- 
day  V.  Kilbourn,  Wright,  345. 

It  has  been  questioned,  whether  the  declarations  made  out  of 
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coart,  by  a  witneBS,  are  competent  evidence  to  prove  his  want  of 
religioas  belief.  This  is  settled,  in  the  affirmative,  by  several  ad- 
judicated cases.  Norton  v,  Ladd,  4  N.  H.  444 ;  Atwood  v.  Welton, 
7  Conn.  66.  It  is  questionable,  however,  whether  such  declara- 
tions should  not  be  confined  to  some  period  shortly  anterior  to 
giving  evidence  by  the  witness,  so  that  no  change  of  opinion  might 
reasonably  be  presumed. 

From  the  view  we  take  of  this  case,  it  is  unnecessary  to  con- 
sider the  constitutional  question  presented,  whether  the  rejection 
of  a  witness  for  the  defect  of  religious  belief  interferes  with  the 
rights  of  conscience?  And  safficient  for  the  day  is  the  evil 
thereof. 

The  judgment  of  the  court  of  common  pleas  is  reversed,  with 
costs,  and  the  case  remanded 

Judgment  reversed.f 


127]    *JoHN  HuoHES  AND  Saeah  Huohes,  his  wife,  v.  LuMAlf 
Watson  and  others. 

A  deed  executed  by  husband  and  wife,  under  the  act  of  1805,  she  being  within 
eighteen  yean  of  age,  does  not  bar  her  right  of  dower. 

This  is  a  bill  in  chancery  from  the  county  of  Hamilton. 

It  is  a  suit  for  dower,  and  the  material  facts  are  these :  On  May 
25.  1807,  Andrew  Bart,  then  the  husband  of  the  complainant, 
Sarah  Hughes,  was  owner  in  fee  simple  of  lot  No.  125,  in  Cincin- 
nati, and  on  that  day,  by  deed  duly  executed  by  him  and  his  said 
wife,  conveyed  the  same  to  David  E.  Wade.  By  said  deed  Sarah 
Hughes,  the  present  complainant,  released  her  right  of  dower  in 
the  premises.  At  the  time  of  the  execution  of  this  deed  she  was 
an  infant  within  the  age  of  eighteen  years.  On  November  10, 
1809,  David  E.  Wade  conveyed  the  same  lot  to  David  Wade,  and 

t  Where  a  father  and  Bon  were  called  as  witnesses,  and  it  was  proved  that 
the  son  had  often  declared  he  did  not  helieve  in  the  existence  of  a  God  or  a 
future  state;  and  that  the  father  had  declared  he  did  not  helieve  in  the  lat- 
ter, had  read  Tom  Paine's  works,  and  did  not  know  whether  he  (the  witness) 
believed  anything,  Story,  J.,  rejected  both  as  incompetent.  Wakefield  «. 
Boss,  5  Mason,  16,  18,  19,  note. 
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by  subsequeDt  conveyances  it  haa  come  into  the  possesAion  of  the 
present  defendants,  who  have  the  next  estate  of  inheritance,  and 
who  own  separate  and  distinct  parcels  of  the  lot.  Andrew  Bart 
died  in  1817,  and  subsequently,  in  the  year  1827,  his  widow  inter- 
married with  John  Hughes,  one  of  the  complainants,  soon  after 
which  the  bill  in  this  case  was  filed,  claiming  dower  in  said  lot. 

W&iQHT,  Walkbb  &  Corby,  for  the  plaintiffs,  insisted,  that  the 
complainant,  Sarah  Hughes,  was  entitled  to  dower  in  the  premises. 
That  the  relinquishment  of  dower,  in  the  deed  executed  by  her 
jointly  with  her  former  husband,  could  not  operate  as  a  bar,  she 
being  an  infant  at  the  time  of  its  execution,  and  having  done  no 
act  to  confirm  it  since  she  arrived  at  full  age.  So  far  as  respects 
an  objection  raised  by  defendants'  counsel,  that  there  was  a 
misjoinder  of  parties,  it  was  insisted  that  such  was  not  the  fact, 
but  that  if  it  were  so,  it  conld  not  *be  taken  advantage  of  in  [138 
this  case,  as'  there  had  been  an  express  agreement  in  writing  by 
counsel  heretofore  engaged,  and  managing  the  case  for  defendants, 
to  waive  any  such  objection.  And  it  was  further  insisted,  that  the 
complainant  was  entitled  to  damages  for  the  detention  of  her  dower, 
equal  to  one-third  of  the  rents  and  profits  of  the  premises  since 
the  commencement  of  the  proceedings.  The  following  authorities 
were  cited  :  Allen  v.  McCoy,  8  Ohio,  463 ;  1  Story's  Eq.  587 ;  Drake 
V.  Ramsey,  5  Ohio,  251. 

V.  WoaxHiNGTON,  for  the  defendants,  contended,  that  the  com- 
plainant, Sarah  Hughes,  was  barred  of  her  right  of  dower  by  the 
relinquishment  in  the  deed  of  May  25,  1807.  The  act  regulating 
dower,  of  February  12,  1805,  which  was  in  force  at  the  time  this 
deed  was  executed,  secured  to  the  widow  of  any  person  dying  in- 
testate or  otherwise  dower  in  lands  of  which  her  husband  was 
seized  during  the  coverture,  "to  lohich  she  shall  not  have  relin- 
quished her  right  of  dower  by  deed  duly  executed"  Nothing  is  said 
as  to  the  age  of  the  wife  at  the  time  of  the  execntion  of  the  deed; 
all  that  is  required  is  that  the  deed  shall  be  ^^duly  executed,'^  In 
the  case  before  the  court  there  is  no  pretense  but  that  the  deed 
was  duly  executed,  and  of  course  it  must  operate  as  a  bar. 

Besides,  th'ere  is  an  improper  joinder  of  parties  defendants. 
Had  the  widow  been  tenant  in  common  with  the  bolder  of  the  lot, 
before  its  severance  into  parcels,  and  was  now  seeking  partition, 
she  would  have  to  proceed  in  a  separate  action  against  each,  and 
she  ought  to  be  bound  by  the  same  rule  when  she  seeks  her  dower. 

Ill 
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White  V.  Sayre,  2  Ohio,  110;  Wolf  t;.  Pounsford,  4  Ohio,  398 ;  Lock- 
wood  V.  Mills,  3  Ohio,  21 ;  Deunison  v,  Foster,  9  Ohio,  126 ;  Allen  v. 
McCoy,  9  Ohio,  418;  Woods  v,  MoGeo,  7  Ohio,  127,  pt.  2.  It  may 
be  admitted,  that  if  there  be  equities  subsisting  between  the  de- 
fendants that  require  an  equitable  adjustment,  the  case  would  be 
different,  but  such  is  not  the  case  made  in  the  bill.  Teal  v,  Wood- 
129]  worth,  3  Pai^e,  470 ;  Town  v.  Needham, 3  Paige,  *545 ;  Smith  v. 
Barbour,  7  Ohio,  120,  pt.  2;  Hart  v.  Hawkins,  3  Bibb,  502;  Powell 
V.  Mon.  Man.  Co.,  3  Mason,  347;  1  Story's  Bq.  586,  sec.  632. 

It  was  not  denied,  however,  nor  was  it' expressly  admitted,  that 
there  had  been  aii  agreement,  as  stated  by  complainants'  counsel| 
to  waive  any  objection  on  account  of  misjoinder  of  parties. 

It  was  further  insisted,  that  as  the  complainants  sought  to  avoid 
the  deed  of  May  25, 1807,  on  account  of  the  infancy  of  Mrs.  Hughest 
then  Mrs.  Bart,  and  as  deeds  of  infants  are  not  void,  but  voidable, 
there  should  have  been  some  act  of  avoidance  before  the  insti- 
tution of  these  proceedings.  Drake  .  Bamsey,  5  Ohio,  251 ;  Bool 
V,  Mix,  17  Wend.  126. 

Hitchcock,  J.  A  short  history  of  this  case  may  not  be  uninter- 
esting, and  although  it  may  not,  and  can  not  be  necessary  to  a  cor- 
rect decision,  still  it  will  show  the  difficulties  which  this  woman 
has  had  to  encounter  in  order  to  get  her  dower. 

The  original  bill  was  filed  \n  the  court  of  common  pleas  of  Ham- 
ilton county,  on  March  24,  1827.  The  bill  being  answered,  and 
evidence  taken,  the  case  came  on  for  hearing  at  the  August  term 
of  that  court,  1829.  On  this  bearing  the  court  held  that  the  deed 
of  Bart  and  wife  to  D.  E.  Wade  could  not  operate  to  bar  her  right 
of  dower,  as  the  acknowledgment  was  taken  before  the  mayor  of 
Cincinnati,  who,  it  was  claimed,  under  the  law  then  in  force,  was 
not  authorized  to  take  the  acknowledgment  of  deeds.  And  a  de- 
cree was  rendered  in  favor  of  the  complainants,  assigning  dower, 
as  of  the  value  of  the  property  at  the  time  of  alienation  by  the 
husband,  in  conformity  with  what  was  then  supposed  to  be  the 
law,  and  in  accordance  with  the  decisions  of  the  Supreme  Court 
in  similar  cases,  previously  made  in  the  county  of  Hamilton.  At 
the  December  term  of  this  court,  1833,  the  case  of  Dunseth  against 
the  Bank  of  the  United  States  was  decided,  in  which  it  was  held, 
that  a  widow  should  be. endowed  according  to  the  value  of  the 
130]  ground  at  the  time  of  the  assignment,  ^excluding  increase  of 
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value  from  improvements,  but  iDcluding  increased  valae  from  other 
extrinsic  and  general  canses.  After  this  decision,  on  Angnst  30, 
1834,  and  when  the  time  limited  for  such  purpose  was  near  expir- 
ing, the  complainant  filed  a  bill  to  review  the  decree  of  August 
term,  1829,  and  the  error  assigned  was,  that  dower  had  been  as- 
signed as  of  the  value  of  the  property  at  the  time  of  alienation. 
This  bill  of  review  came  on  for  hearing  at  the  Juno  term  of  the 
court  of  common  pleas,  and  the  former  decree  was  reversed.  From 
this  decree  of  reversal  an  appeal  was  taken  to  this  court,  and  in 
this  court  the  case  was  heard  at  the  April  term,  1833,  the  original 
decree  of  the  court  of  common  pleas  reversed,  and  the  case  set 
down  for  hearing  upon  the  original  bill,  answers,  exhibits,  and  tes- 
timony. In  the  meantime  a  decision  had  been  made  by  this  court 
recognizing  the  right  and  power  of  the  mayor  of  Cincinnati  to 
take  the  acknowledgment  of  deeds.  If,  then,  the  case  had  been 
heard  upon  the  evidence  as  exhibited  in  the  court  of  common  pleas^ 
there  most  have  been  a  decree  for  the  defendants.  But  upon  the 
suggestion  of  counsel  that  at  the  time  of  the  execution  of  that 
deed,  the  complainant,  Sarah  Hughes,  was  an  infant  within  the 
age  of  eighteen  years,  the  case  was  continued.  And  it  now  stands 
for  hearing  in  this  court  upon  the  facts  set  forth  in  the  statement 
of  the  case.  Thus,  it  will  be  seen  that  it  is  now  more  than  thir- 
teen years  since  these  proceedings  were  instituted,  and  more  than 
twenty-three  years  since  the  right  of  dower  of  the  complainant, 
Sarah,  was  consummated  by  the  death  of  her  late  husband,  Andrew 
Bart.  If  she  can  not  succeed  in  this  case,  she  will  be  barred  of 
this  right,  the  court  having  decided  at  the  present  term  that  the 
statute  of  limitations  operates  upon  a  claim  for  dower,  as  well  as 
upon  any  other  action  for  the  recovery  of  the  possession  of  real 
estate. 

The  statement  of  the  case  shows  that  the  complainants  are  en- 
titled to  the  relief  sought,  unless  barred  by  the  deed  of  March  24, 
1807.  The  oounBel  for  complainants  insist,  that  the  relinquish- 
ment of  dower  in  this  deed  is  no  bar,  because,  at  the  time  the  deed 
was  executed,  the  complainant,  Sarah,  was  *an  infant.  On  [131 
the  other  hand,  it  is  contended  that  if  the  deed  was  duly  executed,. 
it  is  a  bar  by  the  express  terms  of  the  statute,  and  that  the  age  of 
the  party  executing  is  a  matter  of  no  moment.  This  presents  the 
first  question  for  consideration.  The  position  of  the  defendants* 
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connsel  is  sustained  by  an  argument  ingenious  and  plausible,  if 
not  conclusive. 

The  law  in  force  relative  to  dower,  at  the  time  this  deed  was 
executed,  was  the  act  of  February  12,  1805.  This  act  repealed 
all  previous  laws  on  the  subject  of  dower,  and  it  is,  therefore,  un- 
necessary to  inquire  wbat  those  previous  laws  were.  In  the  first 
section  it  provides :  "  That  the  widow  of  any  person  dying  intes- 
tate, or  otherwise,  shall  be  endowed  of  one  full  and  equal  third 
part  of  all  the  lands,  tenements,  or  other  real  estate  of  which  her 
husband  was  seized  as  an  estate  of  inheritance,  at  any  time  during 
the  coverture,  to  which  she  shall  not  have  relinquished  her  right  of 
dower  by  deed  daly  executed''  It  will  be  seen  that  in  this  provision 
nothing  is  said  as  to  the  age  of  the  wife,  or  as  to  the  manner  of 
execution  of  a  deed,  or  of  its  acknowledgment,  so  that  it  may  be 
''duly  executed  and  acknowledged.*'  From  this  omission  the  in- 
ference is  drawn  that  the  age  is  immaterial.  It  might  as  well  be 
inferred  that  under  this  law  a  deed  executed  by  the  wife  alone, 
and  without  witnesses,  would  be  good  and  valid.  And,  by  adopt- 
ing this  conclusion,  we  should  be  led  to  this  absurdity,  that  a 
feme  covert^  who,  as  a  general  principle  of  law,  can  make  no  con- 
tract, may,  without  the  consent  of  her  husband,  convey  an  interest 
in  land  by  deed  at  an  age  when  a  feme  sole  would  be  incapable  of 
conveying  by  deed,  or  in  any  other  manner.  Such  could  not  have 
been  the '  intention  of  the  law.  True,  the  counsel  insist  that  a 
feme  covert  has  no  interest  in  the  lands  of  her  husband  during  the 
coverture.  But  it  is  not  so.  She  has  an  interest,  of  which  the 
husband,  by  any  act  of  his,  can  not  deprive  her.  And  it  is  an  in- 
terest which  will  be  available  to  her,  provided  she  survive  her 
husband.  During  coverture  she  is  under  his  protection,  and  he 
is  bound  to  support  her,  and  if  he  leave  her  a  widow  she  is  enti- 
tled to  a  support  from  his  estate,  so  far  as  the  use  and  occupation 
132]  of  *one-third  part  of  the  lands  of  which  he  was  possessed 
at  any  time  during  the  coverture  will  furnish  such  support. 

Since  the  organization  of  a  government  northwest  of  the  river 
Ohio,  by  the  ordinance  of  1787,  there  has  been  no  time  that  there 
has  not  been,  within  the  present  limits  of  Ohio,  a  law  prescribing 
the  manner  of  executing  and  acknowledging  deeds.  This  law  has 
been  frequently,  perhaps  too  frequently,  changed.  But  still  there 
has  been  some  law  in  existence  upon  the  subject.  In  order  to  as- 
certain whether  a  deed  has  been  "duly  executed  and  acknowl- 
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edged,"  the  execation  and  acknowledgment  must  be  compared 
with  the  law  in  force  at  the  time  of  such  execution,  and,  if  exe- 
cated  and  acknowledged  in  conformity  with  sach  law,  then  it  has 
been  "duly  executed  and  acknowledged."  It  was  to  these  laws 
that  the  act  of  1805,  relative  to  dower,  has  reference,  when  it 
speaks  of  a  deed  "  duly  executed  and  acknowledged."  In  order 
that  a  deed  may  have  been  ^^  duly  executed  and  acknowledged/ 
it  must  have  been  executed  not  only  in  conformity  with  the  forms 
of  law,  but  by  persons,  in  law,  capable  of  executing  such  instru- 
ments. 

The  law  in  force  at  the  time  the  deed  now  under  consideration 
was  executed,  was  the  law  of  February  14,  1805,  **  providing  for 
the  execution  and  acknowledgment  of  deeds."  1  Chase's  L.  484. 
This  law  must  have  been  under  consideration  by  the^  legislature 
at  the  same  time  with  the  law  relating  to  dower;  one  being 
passed  on  the  12th,  the  other  on  the  14th  of  February,  and  both 
taking  effect  on  the  1st  day  of  June  then  next.  So  far  as  they 
relate  to  the  same  subject  matter,  they  must  be  taken  together  in 
construing.  The  one  provides  that  a  feme  covert  may  relinquish  • 
her  right  of  dower  by  deed  "  duly  executed  and  acknowledged." 
The  other  prescribes  the  manner  in  which  a  deed,  to  be  "  duly  ex- 
ecuted and  acknowledged"  by  B,feme  covert,  shall  be  executed  and 
acknowledged,  and  also  the  age  at  which  the  feme  must  have  ar- 
rived to  execute  such  deed.  The  law  is  as  follows :  "  Where  any 
husband  and  wife  shall  incline  to  dispose  of,  or  convey,  the  estate 
of  the  wife,  or  her  right  in  or  to  any  lands,  tenements,  ^r  [133 
hereditaments  whatsoever,  it  shall  and  maybe  lawful  for  said  hus- 
band and  wife,  she  being  not  less  than  eighteen  years  of  age^  to  make, 
seal,  deliver,  and  execute,  any  grant,  bargain  and  sale,  lease,  re- 
lease, feoffment,  deed,  conveyance,  or  assurance,  in  the  law  what- 
soever, for  the  lands,  tenements,  and  hereditaments  intended  to 
be  by  them  passed  and  conveyed,  and,  afler  such  execution,  to  ap- 
pear before  a  judge  of  the  Supreme  Court,  or  court  of  common 
)pleAs,  or  a  justice  of  the  peace,  and  acknowledge  the  same,  which 
judge  or  justice  of  the  peace  is  hereby  authorized  and  required  to 
take  such  acknowledgment,  in  doing  whereof  he  shall  examine  the 
wife  separate  and  apart  from  her  husband,  and  shall  read,  or  other- 
wise make  known,  the  full  contents  of  such  deed  or  conveyance, 
to  the  said  wife,  and  if,  upon  such  separate  examination,  she  shall 
declare  that  she  did  voluntarily,  and  of  her  own  free  will  and  ac- 
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cord,  seal ,  and  as  her  act  and  deed  deliver  such  deed  or  convey- 
ance without  any  coercion  or  compulsion  of  her  liusband,  and  the 
said  judge  or  justice  taking  such  acknowledgement  shall,  under 
his  hand  and  seal,  certify  the  same  upon  the  back  of  the  deed  or 
conveyance. 

The  deed  now  under  consideration  appears  to  have  been  exe- 
cuted and  acknowledged  in  conformity  with  the  provisions  of 
this  law,  so  far  as  the  manner  of  execution  is  concerned.  But  it 
was  executed  by  complainant,  Sarah,  when  she  had  no  capacity  to 
do  it.  She  had  no  capacity  except  under  the  statute,  because  she 
was  a  feme  covert^  and  she  had  no  capacity  under  the  statute  be- 
cause she  was  not  eighteen  years  of  age.  As  to  her,  then,  the  deed 
is  void,  or  at  least  voidable,  and  can  not  operate  to  bar  her  right 
of  dower.  .This  opinion  is  sustained  by  the  case  of  Bool  and  wife 
V.  Mix,  17  Wend.  119,  in  which'  it  was  held  by  the  Supreme  Court 
of  New  York,  that  "  where  a  party  is  an  infant  as  well  as  feme 
coverty  the  disability  arising  from  infancy  remains,  although  she 
execute  and  acknowledge  a  deed  in  the  form  prescribed  by  the 
statute.'' 

Another  ground  of  defense  is,  tliat  the  deed  of  an  infant  not 
being  void,  but  voidable,  the  complainant,  Sarah,  should  have 
134]  *done  some  act  disaffirming  the  deed  prior  to  the  com- 
mencement of  this  suit. 

This  subject  was  fully  considered  by  this  court  in  the  case  of 
Drake  v.  Ramsay,  5  Ohio,  252 ;  and  it  was  finally  decided  that  a 
deed  made  by  an  infant  might  be  disaffirmed,  whilst  an -action  of 
ejectment  was  not  bound  by  the  statute  of  limitations,  and  that  no 
previous  act  of  disaffirmance  was  necessary  prior  to  the  commence- 
ment of  the  suit.  In  the  case  before  cited,  17  Wend.  119,  the 
Supreme  Court  of  New  York  seem  to  have  considered  some  such 
previous  act  necessary.  It  is  a  question  about  which  there  is 
much  contrariety  of  opinion,  and  with  respect  to  which  there  have 
been  contradictory  decisions.  As,  however,  it  has  been  once  de- 
cided by  this  court,  wo  prefer  to  adhere  to  that  decision.  In  the 
case  before  us,  there  is  no  bar  under  the  stutute  of  limitations,  and 
the  filing  the  bill  in  chancery  for  dower  is  as  clearly  an  act  of 
disaffirmance  of  the  deed  made  by  the  complainant,  Sarah,  while 
an  infant,  as  would  be  the  institution  of  an  action  of  ejectment. 

Another  objection  taken  by  the  defendants*  counsel  is,  that  here 
is  a  misjoinder  of  parties.    Although  at  the  time  of  alienation  the 
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lot  of  groand  in  which  dower  is  claimed  was  entire,  the  defend- 
ants now  own  in  severalty  distinct  parts  of  it,  and  have  no  com- 
manity  of  interest  in  any  one  part.  The  different  parts  were 
probably  so  holden  in  severalty  at  the  time  the  complainant  Sarah's 
right  of  dower  was  consummated  by  the  death  of  her  husband. 
A  majority  of  the  court  incline  to  the  opinion  that  there  is  a  mis- 
joinder, but  we  are  relieved  from  the  necessity  of  deciding  this 
question.  It  seems  that  there  was  an  agreement  entered  into  by 
counsel  heretofore  engaged  in  the  case  to  waive  any  objection  on 
this  account.  At  least  it  is  so  stated  by  the  counsel  for  the  com- 
plainants, and  not  denied.  By  this  agreement  the  defendant  must 
be  concluded. 

It  is  claimed  that  the  complainant  Sarah  is  entitled  not  only 
to  be  endowed  in  the  premises,  but  that  she  is  entitled  to  dam- 
ages equivalent  to  one-third  of  the  rents  and  profits  of  the  prem- 
ises since  dower  demanded,  deducting  therefrom  one-third  of 
*the  taxes  paid.  It  has  been  settled  in  the  case  of  the  [135 
Bank  of  United  States  v.  Dunseth,t  decided  at  the  present  term, 
that  in  a  proceeding  for  dower,  no  damages  can  be  recovered. 

A  decree  may  be  taken  for  the  complainants,  allowing  dower  ac- 
cording to  the  value  of  the  premises  at  the  time  of  assignment* 
excluding  all  increase  of  value  from  improvements  made  upon  the 
premises  by  the  alienees  since  alienation,  btit  including  all  Increase 
from  other  extrinsic  and  general  causes. 

Decree  for  the  plaintiffs. 


The  Lbssei  of  Ransom  Bbonson  v,  Benoni  Adams. 

Where  the  righta  of  two  coparceners  to  a  part  of  an  estate  are  barred  .by  an 
adverse  possession  and  the  same  part  in  a  partition  of  the  whole  estate 
is  alloted  to  another  coparcener,  who  is  within  the  saying  clause  of  the 
act  of  limitations,  the  latter  can  hold  only  his  original  share  in  the  part  so 
alloted  to  him. 

The  right  to  sue  for  real  estate  saved  by  the  provisos  in  the  act  of  limitations 
is  personal,  and  is  no  protection  to  others. 

This  is  an  action  of  ejectment,  on  an  agreed  state  of  facts,  from 
the  county  of  Lorain. 

tAnte^  18. 
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Azof  Bronson  was  once  seized  of  an  undivided  fifth  of  a  tract 
of  land,  of  which  lota  11  and  14,  now  in  controversy,  were  a 
part. 

He  died  in  1811,  and  the  undivided  fiflh  descended  to  his  three 
sons,  of  whom  the  plaintiff  is  one. 

In  1825,  his  two  brothers  brought  their  petition  for  partition  of 
the  entire  tract  against  *' owners  unknown."  The  plaintiff  joined 
in  partition,  and  in  1827,  the  partition  was  made,  aparting  the 
lots  11  and  14  to  the  plaintiff  as  his  share  of  the  one-fifth  which 
descended  from  their  father. 

The  defendant  has  held  adverse  possession  of  the  lots  since  1812, 
and  is  protected  by  the  statute  of  limitations,  unless  the  plaint- 
iff is  within  its  provisos. 

The  plaintiff  arrived  at  full  age  in  1826. 
136]    *C.  Stetson,  for  the  plaintiff: 

The  plaintiff  inherited  from  his  father  a  third  of  the  undivided 
fifth,  and  there  is  no  pretention  that  his  right  is  barred  by  the  act 
of  limitations.  He  is  therefore  entitled  to  his  third  somewhere 
out  of  the  fiflh.  By  the  partition,  his  share  was  located  on  lots 
11  and  14,  and  the  defendant  being  virtually  a  party  to  the  pro 
ceedings,  can  not  now  call  in  question  the  plaintiff's  right  to  re- 
cover the  whole  of  those  lots. 

S.  J.  Andrews,  for  the  defendant: 

The  right  of  the  plaintiff  to  one-fifteenth  is  not  questioned. 

In  1812,  when  the  defendant  entered,  the  plaintiff  was  an  infant, 
but  his  two  co-heirs  were  of  full  age.  The  plaintiff  was  protected 
by  his  disability,  but  that  disability  does  not  save  the  rights  of 
others.  Thomas  v.  Machir,  4  Bibb,  412;  San  ford  v.  Bretton,  4  Day, 
310 ;  Doolittle  v.  Blakeslee,  4  Day,  265  j  Dougal  v.  Cowles,  5  Day, 
511 ;  Mclntirer.  Funk,  5  Litt.  34;  Roe  v.  Rowlston,  2  Taunt.  441; 
McCtung  V.  Eoss,  5  Wheat.  124;  Kennedy  v.  Duncan,  Hardin,  365. 

The  proceedings  in  partition  did  not  vary  the  rights  of  the  de- 
fendant. His  adverse  possession  commenced  in  1812,  and  lias 
ripened  into  a  perfect  li  le.  When  an  adverse  possession  begins 
to  run  in  the  lifetime  of  the  ancestor,  and  the  land  descends  to  an 
infant  heir,  the  latter  is  not  protected  by  his  disability.  Granger 
V.  Granger,  6  Ohio,  35;  Peck  v.  Randall,  1  Johns.  42;  Jackson 
V.  Golden,  13  Johns.  513;  Livingston  v.  Robbins,  15  Johns.  169. 
So,  where  the  plaintiff,  before  his  riffht  was  barred,  and  during 
the  adverse  possession  of  the  defendant,  recovered  judgment  in 
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ejectment,  but  neglected  to  issue  a  writ  of  possession  until  the 
time  of  limitation  had  expired,  it  was  held  that  his  claim  was 
barred.  Jackson  v,  Haviland,  13  Johns.  229.  A  judgment  in  par- 
tition has  no  eflfect  on  the  right  of  property.  Pierce  v.  Oliver,  13 
Mass.  211. 

Lane,  C.  J.  It  is  not  doubted  that  the  plaintiff  may  recover 
from  the  defendant  one-fifleenth  of  the  two  lots,  being  his  original 
Bhare,  as  the  suit  was  brought  within  the  time  saved  Rafter  [137 
the  disability  was  removed.  But  the  plaintiff  claims  that  the  ef- 
fect of  the  proceedings  in  partition  is  such  as  to  interrupt  the 
possessory  right,  and  extends  the  protection  of  minority  to  what 
ever  land  he  may  lawfully  claim  in  the  tract. 

We  can  not  admit  the  sounddess  of  this  position.  Adams  was 
in  possession,  the  statute  was  running  in  his  favor,  and  cut  off  the 
right  of  action  belonging  to  the  two  eldest  sons.  The  right  of  the 
younger  was  preserved  by  his  minority.  We  have  just  decided 
that  this  privilege  was  personal  only,  and  did  not  protect  the  others. 
Moore  et  aU  v.  Armstrong  et  al.,  antej  11.  The  three  heirs  held  a 
right  in  common  in  the  lots,  which  the  defendant  occupied,  and 
the  statute  extinguished  the  claims  of  two.  The  two  could  not 
evade  this  consequence  by  a  sale  to  the  third,  or  by  any  other  act 
of  theirs,  for  the  statute  had  cut  off  their  right  of  action. 

The  verdict  is  reduced  to  one-fifteenth. 

Judgment  for  the  plaintiff. 


Austin  W.  Stocking  r.  Joel  B.  Burnett. 

An  isBue  in  fact  and  in  law  can  not  be  taken  at  the  aame  time  to  the  same 

count  or  plea. 

This  is  an  information  in  the  nature  of  a  quo  warranto  from  the 
county  of  Portage. 

It  is  filed  by  the  relator,  under  the  acts  of  March  17,  1838,  and 
March  18, 1839,  by  which  it  is  provided,  "  that  when  any  person 
shall  usurp,  intrude  into,  or  unlawfully  exercise  any  public  office, 
civil  or  military,  to  which  any  other  person  shall  claim  to  be  en- 
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titled,  the  person  so  claiming  may  file  an  information  in  the  nature 
of  a  quo  warranto,'^  etc. 

The  relator  states  that  the  defendant  has  intruded  himself  into 
138]  the  office  of  brigadier-general  of  the  1st  brigade,  20th  *di. 
vision  of  the  Ohio  militia ;  an  office  of  great  trust  and  pre-emi- 
nence, and  continues  to  exercise  the  same,  without  right  or  legal 
warrant,  and  that  he,  the  relator,  is  entitled  to  hold  said  office,  etc. 

The  defendant  has  plead  specially  in  bar,  that  he  was  legally 
elected  and  commissioned  to  said  office,  which  election,  and  com- 
mission are  his  right  and  warrant  to  hold  and  discharge  the  duties 
of  said  office.  The  relator  replied,  taking  issue  upon  the  fact  of 
the  election  set  up  in  the  plea,  and  at  the  same  time  demurred,  gen- 
erally, to  the  whole  plea.  The  case  wassubmittcd  without  argument. 

TiLDEN,  for  the  relator. 

BiXBOB,  for  the  defendanU 

Wood,  J.    This  case  is  reserved  here  for  decision,  to  settle  a 
question  of  pleading.    The  issue  in  law  and  fact  each  covers  the 
whole  plea,  and  were  filed  at  the  same  time.    A  practice  of  this 
kind  has  prevailed,  to  some  extent,  in  this  state,  but  we  think  it 
has,  by  no  means,  been  general,  and  ought  not  to  be  sustained.    It 
probably  originated   in  a   misconstruction  of  the  practice   act, 
<^  that  where  there  are  issues  in  law  and  issues  in  fact,  the  issue  in 
law  shall  be  determined  before  the  issue  in  fact  shall  be  tried.''    3 
Chase's  L.  1684,  sec.  1.    The  issues  here  mentioned  are  not  to  the 
same,  but  different  counts,  or  pleas.    It  seems  to  us  to  sanction  the 
practice  adopted  in  this  case,  would  lead  to  inconvenience  and  use- 
less expense,  burdensome  to  the  parties  litigant,  while  no  benefit 
would  result  from  its  adoption.    For  if  an  issue  in  law  and  fact 
may  be  made  up  at  the  same  time,  to  the  same  count  or  plea,  it  fol- 
lows that  the  parties  must  be  prepared  with  their  witnesses  to  prove 
the  issue  of  fact,  when  the  disposition  of  the  issue  of  law  might  put 
an  end  to  the  whole  ca^e.     The  costs  of  making  up  the  issue  of 
fact,  filing  and  recording,  ought  not  to  be  incurred,  nor  the  record 
incumbered,  until  the  determination  of  the  demurrer  makes  it  nec- 
139]   essary.     In  this  case,  we  see  no  reason  why  the  plea  is  not  ^ 
complete  answer  to  the  information,  and  the  demurrer  is  over- 
ruled, with  costs,  find  the  case  remanded  for  trial  upon  the  issue 
in  fact 
Demurrer  overruled. 
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Thi  Lessii  of  Wilkins'  Heibs  v.  Huse  and  Swindler. 

Under  the  act  of  1822  a  sale  for  taxes  must  be  made  on  the  day  specified  in 
the  adTertisement,  or  if  made  on  a  subsequent  day,  the  reason  for  it  must 
appear  in  the  auditor's  return. 

This  ia  an  action  of  ejectment  from  the  county  of  Licking. 

On  the  trial  of  the  case,  there  was  no  controversy  bat  that  the 
plaintiff  must  recover  unless  divested  of  title  by  a  sale  for  taxes, 
the  deiendants  claiming  title  under  such  sale.  It  was  proved  that 
notice  was  given  by  advertisement  that  the  sale  would  take  plaoe 
on  June  1,  1824.  From  the  return  made  by  the  county  auditor  to 
the  court  of  common  pleas,  it  appeared  that  the  sale  was  actually 
made  on  the  2d  day  of  June,  and  no  reason  was  assigned  why 
it  was  not  made  on  the  day  specified  in  the  advertisement.  The 
sale  thus  made  was  confirmed  by  the  court  of  common  pleas,  and 
a  deed  ordered  to  be  made  by  the  auditor  of  the  county  to  the 
purchaser,  which  was  executed  accordingly.  And  under  this  deed 
the  defendants  claim  title. 

The  court  were  of  opinion,  that  inasmuch  as  the  notice  given 
was  that  the  land  would  be  sold  on  the  1st  day  of  June,  a  sale 
could  not  be  legally  made  on  a  subsequent  day,  unless  it  appeared 
from  the  auditor's  return,  that  the  land  had  been  sold  on  the  first 
day  and  that  the  purchaser  refused  to  pay  the  taxes,  and  so  in- 
structed the  jury. 

After  verdict  against  them,  the  defendants  moved  for  a  new 
trial,  on  the  ground  that  the  court  was  mistaken  as  to  the  law  of 
the  case. 

*Smyth  and  Wilcox,  for  the  plaintiff.  [14Q 

William  .Stanbeby,  for  the  defendants.  * 

r 

fiiTCHCXDOK,  J.  This  case  was  before  this  court  at  its  last  term, 
and  the  points  then  in  controversy  decided.  9  Ohio,  154.  It  is 
now  again  presented  with  a  new  objection  to  the  sale. 

This  land  was  sold  under  the  act  of  January  30,  1832,  "provid- 
ing for  the  remission  of  penalties,  and  for  the  sale  of  land  for 
taxes.''  2  Chase's  L.  1216.  The  objection  now  made  to  the 
Bale  is,  that  the,  land  was  not  sold  on  the  day  it  was  advertised  for 

Bale. 
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Under  the  law  of  1822,  before  cited,  it  was  provided  that  for  tho 
collection  of  taxes,  interests,  and  penalties  previous  to  the  year 
1820,  in  the  mode  pointed  out,  judgments  should  be  recovered  for 
such  taxes,  etc.,  and  that  on  such  judgments  the  lands  should  be 
sold,  and  conveyed  by  the  county  auditor  by  deed  to  the  pur- 
chasers. And  it  was  farther  provided,  that  the  title  conveyed  by 
such  deed  should  not  be  *'  invalidated  or  affected  by  the  reversal 
of  such  judgment  or  error  therein,  or  by  any  error  in  any  proceed- 
ings previous  to  the  rendition  of  any  such  judgment,  relating  to 
the  charging  or  collecting  taxes  on  such  land,  or  the  obtaining  of 
any  such  judgment."  The  objection  made  in  the  present  case  is 
to  a  proceeding  after  the  judgment.  Whether  this  objection  is 
well  made  depends  upon  the  construction  of  section  7  of  the  before 
recited  act,  and  more  particularly  upon  the  construction  of  the 
last  clause  of  the  section.  This  section  is  as  follows:  '* Pre- 
vious to  the  sale  of  any  lands  under  the  provisions  of  this  act,  it 
shall  be  the  duty  of  the  auditor  to  advertise  the  same,  in  a  news- 
paper having  general  circulation  within  the  county  where  such 
lands  are  situated,  thirty  days  previous  to  the  day  of  sale,  which 
advertisement  shall  set  forth  the  time  and  place  o(  sale,  and  the 
amount  of  the  judgment  and  costs  ior  which  the  same  are  to  be 
sold,  and  the  auditor  shall  attend  at  the  same  time  and  place  of 
111]  sale,  and  proceed  to  sell  the  ^ame  to  the  person  or  persons 
who  will  pay  the  said  judgment  and  costs  for  the  least  number  of 
acres;  and  the  said  auditor  shall,  previous  to  tho  sale,  designate 
from  what  part  of  the  tract  the  land  so  sold  shall  be  taken ;  and 
if  the  person  or  persons  to  whom  the  same  may  be  struck  off^  shall  re- 
fuse to  pay  the  amount  of  said  judgment  and  costs,  the  county  auditor 
shall  proceed  to  offer  the  same  from  time  to  time,  for  the  space  of  three 
days  in  succession,  unless  previously  sold.'^  Now  the  question  arising, 
is  as  to  the  intention  of  this  last  clause.  Is  it  to  give  the  au- 
ditor three  days  in  which  to  sell  all  the  lands  against  which  judg- 
ments are  rendered,  should  so  much  time  be  necessary ;  or  must 
he  offer  all  which  he  does  offer  upon  the  day  appointed  for  the 
sale,  and  if  there  is  not  time  to  sell  the  whole,  suspend  the  pro- 
ceedings as  to  those  which  can  not  be  offered  for  want  of  time, 
except  as  to  such  as  have  been  once  struck  off,  but  upon  which  the 
judgment  is  not  paid  ?  I  must  confess  that  my  mind  inclines 
strongly  to  the  former  construction,  and  for  the  following  reason; 
I  do  not  see  the  propriety  of  requiring  the  auditor  to  sell  or  offer 
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for  sale  a  large  number  of  tracts  of  land  in  a  single  day,  and  then 
give  him  two  days  in  which  to  sell  a  single  tract,  or  at  most  a 
small  nnmber  of  tracts.  Farther,  there  might  be  a  large  number 
of  judgments,  and  a  single  day  would  not  furnish  sufficient  time  in 
which  to  sell  the  lands  in  order  to  satisfy  them.  In  this  instance 
there  were  no  less  than  ninety-three,  as  will  be  seen  by  reference 
to  the  former  report  of  this  case,  and  I  do  not  see  how  ninety-three 
different  tracts  of  land  could  well  be  sold  in  a  single  day  at  pub- 
lic auction,  especially  if  there  was  any  competition,  and  any  time 
allowed  for  bidding. 

I  am  aware  that  this  is  not  the  most  obvious  construction. 
Giving  this  clause  in  connection  with  the  whole  section  such  con- 
Btruction,  and  the  intention  is,  that  all  the  land  must  be  offered 
for  sale  on  the  day  named  in  the  advertisement.  But  in  the  event 
that  any  purchaser  shall  fail  to  pay  the  judgment  and  cost,  then 
the  county  auditor  is  authorized  to  offer  the  same  land  on  the  sec- 
ond and  third  day,  if  not  previously  sold;  and  *this  is  the  [143 
construction  which  a  majority  of  the  court  hold  that  it  must  re- 
ceive. 

Giving  the  section  this  construction,  it  would  seem  to  follow,  of 
coarse,  that  if  the  land  was  sold  on  a  day  different  from  that 
named  in  the  advertisement,  some  reason  consistent  with  law 
must  be  shown  why  it  was  so  sold,  and  this  should  appear  from 
the  return  of  the  officer  effecting  the  sale.  The  object  of  an  ad- 
vertisement is  that  the  public  may  be  notified  of  the  time  and 
place  of  sale,  that  opportunity  may  be  given  for  competition. 
This  object  is  not  attained,  if  an  officer  may  advertise  to  sell  on 
one  day,  and  actually  sell  on  another.  Such  proceeding  can  not  be 
sustained. 

The  motion  for  a  now  trial  is  overruled,  and  judgment  may  be 
entered  on  the  verdict.  As,  however,  the  defendants  are  entitled 
to  relief  under  the  occupying  claimant  law,  the  case  will  be  con- 
tinued. 

Motion  overruled. 
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EoBSON  L.  Brown  v.  David  Witter. 

Where  a  vendee  seeks  to  rescind,  for  want  of  title  in  the  vendor,  he  most  restore 
to  the  vendor  all  he  received,  and  place  him  hack  in  his  original  situation. 

A  deed  under  which  lands  have  heen  claimed  forty  years,  purporting  to  be 
executed  hefore  the  mayor  of  Georgetown,  though  without  covenants, 
seal  of  the  mayor,  or  certificate  that  he  was  the  o£9cer  he  claims  to  be, 
can  not  be  objected  to  by  the  vendee  as  a  substantial  defect  in  the  title- 

This  is  a  bill  in  chancery  from  the  county  of  Union. 

The  bill  is  filed  by  a  purchaser  to  obtain  an  injunction  against 
a  judgment  which  his  vendor  has  recovered  against  him  for  part 
of  the  purchase  money,  on  the  ground  that  the  vendor  can  not 
make  a  good  title.  Objections  are  taken  to  a  deed  of  a  remote 
grantor  in  the  chain  of  title,  dated  in  1801,  because  it  has  no 
143]  witness,  no  covenants,  and  there  is  no  evidence  *that  the 
mayor  of  Georgetown,  before  whom  it  purports  to  have  been  ac- 
knowledged, was  the  officer  he  claims  to  be. 

It  is  also  charged  in  the  bill,  that  Witter  unduly  obtained  the 
note  on  which  the  suit  was  brought,  and  that  the  witnesses  at  the 
trial  proved  a  case  against  the  complainant  by  mistake. 

On  the  part  of  the  defendant,  it  is  shown  that  the  complainant 
has  conveyed  the  land  to  one  Matthiot  with  warranty. 

Lawrence,  for  the  plaintiff. 

G.  Swan,  for  the  defendant : 

In  1801,  the  date  of  the  deed  objected  to,  no  subscribing  wit- 
nesses were  nejt^essary.     Moore  v,  Yance,  1  Ohio,  1. 

The  plaintiff  having  parted  with  all  his  interest  in  the  land,  has 
no  other  claim  to  relief  than  a  possibility  that  he  may,  some  day, 
be  answerable  on  his  warranty.  He  seeks  to  withhold  the  pay* 
ment  of  the  purchase  money,  merely  because  of  this  contingent 
liability.  No  adverse  claim  is  set  up.  No  one  is  disturbing,  or 
threatening  to  disturb,  his  grantee.  The  title  has  been  held, 
under  the  deed  he  objects  to,  without  interruption,  nearly  forty 
years.  The  risk  of  any  adverse  claim  is  so  small,  that  no  man  of 
ordinary  prudence  would  object  to  the  title,  unless  interested  in 
withholding  the  consideration  money. 

Besides,  after  such  a  lapse  of  time,  a  grant  may  well  be  pre- 
sumed. Mayor  Of  Hull  v.  Horner,  1  Cowp.  102;  Hillary  n, 
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Waller,  12  Ves.  239 ;  2  Stark.  Ev.  66  3,  5  ed. ;  Eldridge  r.  Knott, 
Cowp.  114;  Strother  v.  Lucas,  12  Pet  410 ;  Stockbridge  v.  Stock- 
bridge,  14  Mass.  257 ;  McArthur  v.  Gallahor,  8  Ohio,  412. 

Lans,  C.  J.  The  plaintiff  relies  mainly  od  the  ground  that  the 
defendant  can  not  give  him  a  good  title.  Other  matters  are  con- 
tained in  the  bill,  but  they  are  not  very  intelligibly  stated,  and 
the  first  is  all  which,  the  facts  proved,  renders  necessary  to  be  no* 
ticed  here. 

A  purchaser  from  a  vendor  who  can  not  make  a  title  has  his 
♦choice  of  remedies.  He  may  sue  at  law,  to  recover  dam-  [144 
ages  for  the  non -performance  of  the  contract,  or  he  may  seek,  in 
chancery,  a  specific  performance  as  near  as  the  vendor  is  capable 
of  performing,  or  he  may  rescind,  by  an  action  at  law,  for  the  pur- 
chase money,  or  in  a  bill  in  equity.  He  can  not  do  both;  he 
must  select  one  of  the  alternatives,  either  to  enforce  or  rescind. 
If  be  chooses  to  rescind,  he  must  be  able  to  restore  the  vendor  all 
he  received,  and  place  him  back  in»his  original  situation.  If  he 
rely  upon  a  void  contract,  he  can  claim  nothing  of  the  subject 
passed  to  him  under  it. 

In  the  present  case,  it  is  shown  that  the  plaintiff  has  conveyed 
this  land  to  Matthiot,  and  it  is  oat  of  his  power  to  restore  the  title 
to  the  defendant.  He  has  not,  then,  any  rights  against  the  vendor, 
except  to  claim  its  performance ;  to  do  which  he  must  first  *6how 
he  has  performed,  or  offered  to  perform,  himself.  The  case  shows 
he  has  not  paid  the  whole  purchase  money,  and  he  can  not  de 
mand  a  d.ei  until  such  payment  is  made. 

But  the  objection  of  want  of  title  is  without  foundation.  The 
case  has  been  referred  to  a  master  for  examination,  who  finds  no 
defect,  except  a  deed  in  1801,  executed  before  the  mayor  of 
Georgetown,  without  covenants,  seal  of  mayor,  or  certificate  that 
he  was  the  officer  he  claims  to  be. 

Now  it  is  possible  that  the  officer,  before  whom  the  acknowl- 
edgment was  made,  did  not  possess  the  requisite  authority.  But 
all  this  happened  forty  years  ago,  and,  within  this  time,  the  land 
has  been  repeatedly  conveyed,  and  the  risk  of  any  claim  from  this 
source  seems  to  us  exceedingly  improbable.  But  where  the  title 
can  be  made  secure  enough  to  satisfy  the  doubts  of  a  man  of  or- 
dinary prudence,  the  vendor  may  insist  on  a  performance,  and 
constrain  the  purchaser  to  rely  on  his  warranty,  without  silencing 
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every  doubt  or  surmise  which  may  be  propounded.  While  the 
court  will  give  the  purchaser  teasonable  assurance  of  security,  it 
will  not  countenance  the  idle  scruples  of  one  interested  in  with- 
holding the  purchase  money. 

The  plaintiff  may  have  a  title,  on  payment  of  the  judgment, 
14:5]  *and  the  costs  of  this  suit.  As  the  i  njunction  was  causelessly 
obtained,  it  may  be  dissolved,  and  the  judgment  entered  for  the 
penalty.  If  he  pay  the  amount,  with  the  costs  of  this  suit,  the 
defendant  may  be  decreed  to  convey  in  sixty  days  afterward. 


James  Jones,  by  his  next  friend,  v.  John  and  Peter  Yoorhees. 

Proprietors  of  stage-coaches  are  common  carriers,  and  their  liabilities  can  not 
be  limited  by  actual  notice  to  a  traveler  that  his  baggage  is  at  his  own 
risk. 

A  watch  is  part  of  a  traveler's  baggage,  and  his  trunk  is  a  proper  place  to 
carry  it  in. 

This  is  an  action  of  assumpsit  from  the  county  of  Hamilton. 

It  is  averred  in  the  declaration  that  the  defendants  were  stage 
proprietors,  and  the  plain tiif  took  a  seat  in  their  coach  to  be  con- 
voyed, with  his  baggage,  safely  and  securely,  from  Dayton,  in  the 
county  of  Montgomery,  to  Springfield,  in  the  county  of  Clark,  for, 
and  in  consideration  of  a  certain  reasonable  reward  by  the  plaintiff 
then  and  there  paid  to  the  defendants.  The  declaration  lays  the 
breach  of  the  undertaking  in  the  non-delivery  of  the  plaintiff's 
baggage,  consisting  of  a  trunk  and  its  contents,  at  said  Spring- 
field. 

.  The  defendants  plead  the  general  issue,  ana  gave  notice  that  at 
the  time  the  plaintiff  took  passage,  as  aforesaid,  in  the  defendants* 
coach,  he  was  informed  that  the  defendants  would  not  be  answer- 
able for  the  loss  or  miscarriage  of  any  baggage,  or  articles  of  any 
description,  carried  or  sent  by  their  coaches,  either  with  or  with- 
out passengers ;  and  that  all  such  baggage,  or  property,  must  bo 
considered  at  the  risk  of  the  owners.  The  case  being  submitted 
to  the  jury,  the  following  special  verdict  was  returned  :  That  the 
plaintiff  took  a  seat  in  the  defendants'  stage-coach,  at  Dayton, 
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Ohio,  on  *Decomber  18,  1838,  for  Springfield,  in  Clark  [146 
county ;  that  he  paid  his  fare  to  the  defendants'  agent ;  that  at 
the  time  he  paid  his  fare,  he  took  his  trunk,  containing  certain  arti- 
cles of  property,  of  the  value  of  $198,  among  which  was  a  gold 
watch  of  the  value  of  895  ;  that  the  trunk  was  taken  charge  of  by 
the  agent  of  the  defendants,  and  placed  in  the  boot  of  the  stage" 
coach.  The  jury  further  find,  that  while  on  the  road  from  Day- 
ton to  Springfield,  the  said  trunk,  with  its  contents,  was  stolen 
from  the  said  coach,  and  that,  at  the  time  the  plaintiff  took  his 
Beat,  and  paid  his  fare,  in  the  said  coach,  he  had  notice  of  the  pub- 
lication referred  to,  etc.,  "  that  all  baggage  should  be  at  the  risk  of 
the  owner.''  If|  on  this  statement  of  the  facts  in  the  case,  the  court 
shall  be  of  the  opinion  the  law  is  with  the  plaintiff,  then  the  jury 
find  for  the  plaintiff,  and  assess  his  damages  at  $198,  and  interest 
Bince  December  18,  1838,  but  if  the  law  is  with  the  defendants, 
then  the  jury  find  for  the  said  defendants. 

Storke  &  Fox,  for  the  plaintiff: 

It  is  a  well-established  rule  that  the  proprietors  of  a  stage-coach 
are  common  carriers.  Wheaton'sSelwyn,  301 ;  Robinson  v.  Dun- 
more,  2  Bos.  &  Pul.  419;  Orange  County  Bank  v.  Brown,  9  Wend. 
85, 115 ;  Cole  v.  Goodwin,  19  Wend.  251.  And  the  only  doubt  as 
to  the  defendants'  liability  arises  from  the  fact  of  notice  to  the 
plaintiff  that  his  bagscage  was  taken  at  his  own  risk.  It  is  not 
easy  to  reconcile  the  English  authorities  on  this  point.  The  sub- 
ject has  lately  been  fully  considered  in  New  York,  and  the  rule 
is  there  now  definitely  settled,  that  coach  proprietors  are  answer- 
able as  common  carriers  for  the  baggage  of  passengers,  and  that 
they  can  not  limit  their  liability  by  a  general  notice  brought  home 
to  the  owner.  Camden,  etc.  Co.  v.  Burke,  13  Wend.  611;  Hol- 
lister  r.  Nowlen,  19  Wend.  234;  Cole  v.  Goodwin,  19  Wend.  251; 

Wbioht  &  Walker,  for  the  defendants: 

We  admit  the  proprietor  of  a  stage-coach  to  be  a  common  car- 
rier, so  far  as  relates  to  baggage,  or  other  goods  carried  for  hirej . 
%nd  that  as  a  general  rule  a  common  carrier  is  liable  for  any  [147 
loss  not  arising  from  the  act  of  God,  or  the  public  enemy.  But 
^e  deny  that  this  general  liability  can  not  be  limited  by  special 
contract  between  the  parties.  The  subject  is  very  fully  examined 
by  Judge  Story  ,in  his  Commentary  on  Bailments,  353,  358,  and  he 
comes  to  the  conclusion,  that  a  notice  like  the  one  in  this  case, 
brought  home  to  the  owner,  discharges  the  carrier  from  liability, 
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except  for  fraud  or  gross  negligence.  Such,  too,  is  the  general  cur- 
rent of  English  and  American  authorities. 

We  think  there  are  two  reasons  why  this  court  will  not  concur 
with  the  rule  in  New  York:  1.  Because  it  is  the  province  of  legis- 
lation to  change  the  law ;  and  2.  fiecause  it  goes  far  to  take  away 
from  men  the  right  to  make  their  own  bargains. 

The  putting  a'  gold  watch  worth  $95  into  a  trunk,  among 
ordinary  baggage,  is  such  a  concealment  as  discharges  the  carrier. 
Story  on  Bailment,  360, 36 

Wood,  J.  The  first  material  question  which  we  are  called 
upon  to  determine  is,  whether,  by  a  notice  brought  home  to  the 
knowledge  of  the  plaintiff,  the  defendants  can  limit  their  responsi- 
bility, or  exonerate  themselves  from  it  altogether?  I  know  of 
no  question,  at  the  present  time,  more  deeply  interesting  to  the 
community,  and  it  is  of  great  importance  that  it  should  be  settled 
on  just  and  solid  principles.  There  have  been,  within  the  last 
half  century,  many  conflicting  opinions  amongst  the  English 
judges.  The  current  decisions,  which  prevailed  at  Westminsteri 
and,  in  such  cases,  reduced  the  defendants'  liability,  beyond  a  cer- 
tain amount,  to  that  of  an  ordinary  bailee,  not  chargeable,  where 
he  exercises  such  diligence  as  a  prudent  man  would  take  of  hia 
own  affairs,  are  utterly  abolished  by  an  act  of  parliament,  as  aa 
innovation  upon  the  common  law.  It  has,  also,  there  been  fre- 
quently expressed,  as  the  regret  of  the  English  bench,  that  there 
had  ever  been  a  departure  from  the  rule  applicable  to  common 
carriers,  in  general,  however  rigid  it  may  have  been  considered, 
148]  in  exacting  a  compliance  *with  the  terms  of  their  obligations, 
as  imposed  by  the  common  law  rule,  and  which  is  so  ably 
vindicated  by  Lord  Holt.    1  Yin.  Ab.  219. 

Judge  Story,  whose  authority  is  entitled  to  great  consideration 
and  respect,  gives  it,  as  his  opinion,  that  such  a  notice,  brought 
home  to  the  owner  of  the  goods,  discharges  the  carrier  from 
liability,  excepting  in  cases  of  fraud  or  gross  negligence.  Story  on 
Bailments,  355,  sees.  554,  559.  With  his  authority,  the  recent 
decisions  in  the  Supreme  Court  of  New  York  are  directly  at  issue. 
Amidst  these  conflicts  of  opinion,  the  question,  for  the  first  time, 
being  before  this  court  for  adjudication,  we  feel  ourselves  entirely 
at  liberty,  to  settle  the  rule,  which,  in  our  view,  is  most  consistent 
with  the  general  analogies  of  the  law,  and  the  best  calculated  to 
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secure  the  safety,  protect  the  rights,  and  promote  the  interests  of 
the  commanity  at  large. 

It  is  probable  that  opposite  decisions,  on  the  subject  of  these 
notices,  have  arisen  from  the  fact  that  stage  proprietors  were  not, 
formerly,  considered  as  common  carriers,  whose  liability  nothing 
would  excuse  but  the*  acts  of  God  or  the  public  enemies  of  the 
country.  It  is  admitted  by  the  defendants'  counsel,  in  argument, 
however,  that  the  proprietors  of  stage-coaches  are  common 
carriers,  so  far  as  relates  to  baggage,  or  other  goods  carried  for  hire. 
Such  is  doubtless  the  well-settled  law  on  that  subject.  Wheats 
en's  Selwyn,  201 ;  Cole  v,  Goodwin,  19  Wend.  251.  And  where 
they  are  considered  in  that  light,  the  liabilities,  which  the  com- 
mon  law  imposes  on  the  common  carrier,  should  be  permitted  to 
follow. 

Can,  then,  a  common  carrier,  limit  hi$  responsibility  by  notice  f 
It  is  said,  if  he  can  not,  it  is  no  longer  left  to  parties  to  make 
their  own  contracts,  but  the  law  forces  upon  them  obligations  to 
which  thoy  never  assented.  To  this  it  may  successfully  be  an- 
swered that  all  agreements  by  which  a  common  carrier  would 
limit  his  responsibility  are  against  pablio  policy,  and  are  there- 
fore void,  for  such  is  the  rule  of  the  common  law,  applicable  to 
contracts  of  this  character.  Boll  v.  Raguet,  4  Ohio,  400;  7  Ohio, 
77,  pt.  2.  The  people  of  Great  Britain,  after  trying  the  experi- 
ment of  occasional  judicial  aberrations  for  *more  than  half  [149 
a  century,  have,  by  their  legislative  authority,  cut  up  by  the  roots 
the  influence  of  such  decisions,  and  returned  again  to  the  point 
of  departure,  as  the  polar  star  of  the  common  law.  Why,  then,, 
should  we  not  profit  by  their  experience,  when  the  opportunity  is 
fairly  presented?  The  rule  is  now  understood  to  be  settled  in 
England,  that  neither  a  notice  brought  home  to  the  owner  of  the 
goods,  nor  a  special  agreement,  however  solemn  the  form  in 
which  it  may  be  made,  is  permitted  to  restrict  the  common  law 
liability  of  the  carrier,  either  by  land  or  water.  Nothing  excuses 
him  from  the  performance  of  his  contract  but  the  act  of  God,  or 
the  acts  of  the  public  enemies  of  the  country. 

This  rule,  it  appears  to  us,  is  with  great  propriety  applied  to 
the  owner  of  a  stage-coach,  and  to  the  proprietors  of  public  con- 
veyances for  passengers,  either  by  land  or  water.  The  parlies  are 
not,  unfrequently,  placed  on  very  unequal  terms.  Who  has  trav- 
eled through  our  great  western  thoroughfares  but  knows  the  dif- 
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ferent  proprietors  of  differe&t  aections  of  the  route  are  as  numer- 
oas,  at  least,  as  the  relays  of  horses  on  the  road.  The  passenger 
is  sure  to  find  as  many  different  rales  and  regulations  as  he  pays 
different  prices;  and  at  last,  with  but  a  moment's  delay,  he  is  in- 
formed his  baggage,  or  his  limbs,  and  perhaps  his  neok,  are  '^at 
the  risk  of  the  owners'  and  he  must  stop  among  strangers  by  the 
way,  or  submit  to  these  interminable  impositions! 

In  Cole  V.  Goodwin,  19  Wend.  281,  it  is  said  by  Cowen,  Justice^ 
7in  a  very  elaborate  and  very  lucid  opinion,  in  which  all  the  author- 
ities, ancient  and  modern,  are  collated  and  reviewed  with  great 
care,  that  although  ordinary  bailees  may  make  their  own  terms 
with  their  customers,  that  it  is  not  so  with  common  carriers  and 
innkeepers.  He  insists  that  they,  from  their  public  employment, 
owe  duties  at  common  law  from  which  public  policy  demands  that 
they  should  not  be  discharged,  even  by  special  agreement.  His 
^  language  is :  "  The  traveler  is  under  a  sort  of  moral  duress,  a  ne- 
cessity of  employing  the  common  carrier  under  those  legal  arrange- 
ments  which  allow  any  number  of  persons  to  assume  that  charac- 
150]  ter,  and  thus  discourage  *and  supersede  the  provision  for 
other  modes  of  conveyance.  My  conclusion  is,  that  he  shall  not 
be  allowed,  in  any  form,  to  higgle  with  his  customer  and  extort 
one  exception  and  another,  not  even  by  express  promise  or  special 
acceptance  any  more  than  by  notice.  Admitting  that  the  plaint- 
iff acceded  in  the  clearest  manner  to  the  proposition  in  the  notice, 
that  his  baggage  should  be  carried  on  the  terms  mentioned,  I  think 
the  contract  thus  made  was  void  on  his  part,  as  contrary  to  the 
plainest  principles  of  public  policy.  In  thus  holding,  we  follow 
the  law  as  it  is  expressly  admitted  by  the  English  judges  to  have 
stood  at  the  period  when  our  ancestors  declared  themselves  inde- 
pendent. And  while  we  thus  fulfill  our  constitutional  duty,^e 
are  not,  like  Westminster  Hall,  obliged  to  lament  while  we  eOf 
force  the  law."  This  was  also  an  action  against  stage  proprietors 
•for  the  loss  of  a  trunk,  and  is  in  direct  analogy  to  the  case  at  bar. 
The  same  principle  is  reaffirmed  in  Clark  v.  Faxton,  21  Wend. 
163.  It  is,  however,  sufficient  for  us  to  say,  in  the  present  case, 
that  common  carriers  can  not  limit  their  responsibility  by  notice 
brought  home  to  the  owner,  for  that  is  the  point  raised  on  the  special 
verdict;  but  any  substantial  distinction  between  a  notice  brought 
home,  and  an  express  special  contract  to  restrict  responsibility,  is 
iUOt  easily  perceived. 
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The  defendants,  then,  being  responsible  to  the  plaintiff  in  this 
action,  the  next  inquiry  is,  how  far  does  their  liability  extend?  It 
is  a  fundamental  principle,  laid  down  in  the  books,  that  the  com- 
mon carrier  is  liable  in  respect  to  his  reward,  which  is  to  be  in 
proportion  to  the  risk.  Lord  Holt  determined  that  a  hackney 
coachman  was  not  liable  for  tha^loss  of  a  trunk  of  a  passenger, 
unless  a  distinct  price  had  been  paid  for  its  conveyance.  1  Yin. 
Ab.  220.  But  it  is  now  settled  that  stage  coachmen  are  respon- 
sible for  the  baggage  of  a  passenger,  and  that  the  reward  for  con- 
veying the  baggage  is  included  in  the  passenger's  fare.  1  Wheat. 
Selwyn,  301,  n.  1 ;  9  Wend.  115. 

The  rule,  however,  only  includes  baggage^  and  what  is  signified 
by  the  use  of  that  term  in  the  sense  in  which  it  is  used  in  the 
books  is  perhaps  nowhere  precisely  defined,  though  many  judges 
^have  expressed  an  opinion  what  it  is  not.  But  it  appears  [151 
to  us,  that  whatever  forms  the  necessary  appendages  of  the  trav- 
eler may  be  legitimately  considered  as  baggage,  and  placed  in  his 
trank  for  conveyance.    In  9  Wend.  117,  the  opinion  is  advanced  f* 

by  the  court,  that  money  sufficient  to  defray  the  expenses  of  the 
journey  may  be  considered  as  baggage.  In  other  words,  the  pas-  \ 
senger  need  not  keep  it  about  his  person,  but  may  place  it  in  his  / 
trunk,  and  it  will  be  covered  by  the  liability  of  the  carrier.  Why  ^ 
not  so  of  a  watch  ?  It  is  a  convenient  and  necessary  appendage 
of  a  traveler.  If  valuable,  to  avoid  a  thousand  accidents  incident 
to  the  way,  he  carefully  places  it  in  his  trunk,  for  use  at  the  end 
of  his  journey,  shall  it  be  said  it  is  not  in  its  proper  place,  and  that 
such  negligence  of  the  owner  excuses  the  carrier  for  its  loss  ?  Or 
shall  it  be  said,  that  it  is  such  a  concealment  by  the  owner  of  a 
valuable  article,  which  he  ought  to  have  disclosed,  as  is  evidence 
of  fraud,  and  therefore  exonerates  the  carrier  from  liability  ?  We 
hold  the  carrier  is  responsible  in  either  point  of  view.  That  the 
watch  was  baggage,  and  in  its  proper  place,  if  the  owner  saw  fit  in 
his  discretion  to  place  it  there,  a  majority  of  the  court  are  clear  in 
the  opinion.  And,  however  valuable  an  article  of  baggage  may 
be,  it  seems  now  to  be  well  settled  by  the  authorities,  that  the 
owner  is  not  bound  to  disclose  such  peculiar  value  to  the  carrier, 
unless  inquiry  be  made.  If  the  carrier  make  no  inquiry,  and  no 
artifice  is  made  use  of  to  mislead  him,  he  will  be  answerable  for 
the  logs,  however  great  the  value  may  be.  Jones  on  Bailment,  105  j 
2  Kent  Com.  468  ^  5  Bing.  217;  4  Bing.  218.    But  all  the  author- 
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itics  are  agreed,  that  if  any  deception  Is  intentionally  practiced^ 
the  fraud  avoids  the  contract.  Story  on  Bailment,  364.  The  watch 
IB  the  only  item  in  this  case,  the  value  of  which  it  is  claimed  shoald 
be  excepted  from  the  amount  of  damages,  provided  the  defendants 
can  not  limit  their  responsibility  by  notice  brought  to  the  knowl- 
edge of  the  plaintiff,  and  it  therefore  follows,  as  the  result  of  our 
opinion,  that  the  plaintiff  is  entitled  to  recover  for  the  whole 
amount,  with  interest,  as  found  by  the  jury,  and  for  which  judg- 
ment will  be  entered. 
Judgment  for  the  plaintiff. 


152]  ^Richard  Douglas  v.  William  H.  Danqerfibld  and  othibs. 

One  in  possession  of  lands  claimiDg  title,  and  in  whose  name  it  is  listed  for 
taxation,  acquires  no  additional  interest  by  suffering  the  land  to  be  sold 
for  taxes  and  purchasing  the  same  himself. 

This  is  a  bill  in  chancery,  from  the  county  of  Fayette. 

On  October  15,  1797,  Theodoric  Bland  entered  1,333}  acres  of 
land,  on  part  of  a  military  warrant,  No.  209.  No.  of  entry,  1,122. 
This  entry  was  surveyed  by  John  O'Bannan,  deputy  surveyor, 
on  October  20,  1797,  and  is  situated  in  the  county  of  Fayette. 
Subsequently,  and  after  the  organization  of  the  state  government 
of  Ohio,  this  land,  in  conformity  with  the  laws  of  the  state,  was 
entered  for  taxation,  but  was  never  patented  to  Bland.  In  De- 
cember, 1829,  the  taxes  for  that  and  the  preceding  year  being 
unpaid,  the  land  was  sold  for  the  taxes  and  purchased  by  the 
complainant.  Upon  the  tax  duplicate  of  that  year  the  land  was 
entered  for  taxation  as  follows : 


YreaentOwnen. 

a, 
5 

Original  Propri- 
«tot«. 

O 

t 
li 

Water- 
Conne. 

2 

< 

p 

K% 

B  S 

n 

D 
09 

Tax,  IntereBt, 

and  Penalty, 

1828.  and  Tax 

of  1829. 

BemarkB  on  Day 

of  Sale 
by  the  Auditor. 

J^ermm  Town- 

Bland,  Tfiwdorlc 
Pangerflold.Wm. 

1122 
1122 

Same, 

is« 

Rattlesnake, 
Same, 

i85 

840 

f 

236 
513 

f  cm. 

6    28  6 
11    25  0 

SoldtoB.DoQiclM. 
Same  to  Stime. 

132 


Digitized  by  VjOOQIC 


DBCBMBBK  TEEM,  1840.  153 

Douglas  «.  Dangerfleld. 

On  the  daplicate,  betweoD  these  two  entries,  there  were  namer- 
oas  other  Dames,  which  it  is  unnecessary  to  set  forth.  After  the 
sale  the  county  auditor  gave  to  the  complainant  a  certificate  of 
purchase,  and,  on  April  26,  1831,  conveyed  to  him  the  land  by 
deed  duly  executed. 

Ailer  this  sale  the  land  was  transferred  to  the  complainant,  on 
.the  auditor's  books,  and,  in  the  year  1830,  taxed  to  him  as  an  en- 
tire tract  upon  the  duplicate,  but  the  taxes  were  not  paid.  It 
was  taxed  in  the  same  manner  in  1831,  and  the  taxes  not  being 
paid,  was  sold  for  the  taxes  of  this  latter  year,  together  ^with  [153 
the  taxes,  interest,  and  penalty  for  the  year  1830,  to  Joseph  Y. 
Green,  who  received  a  certificate  of  purchase.  The  proof  is 
abundant,  that  in  making  this  purchase  Green  acted  as  the  agent 
of  the  complainant,  purchased  for  his  benefit,  and  transferred  to 
him  the  certificate  of  purchase.  On  March  6,  1833,  the  auditor 
of  the  county,  by  deed  duly  executed,  again  conveyed  the  land  to 
the  complainant  in  pursuance  of  this  last  sale.  There  was  also 
evidence  conducing  to  prove  that  the  complainant,  after  his  first 
purchase,  took  possession  of  the  land  and  exercised  acts  of  own- 
ership over  it. 

On  March  8, 1833,  the  defendants,  claiming  to  be  the  owners  by 
assignment  of  the  Bland  warrant,  withdrew  the  former  entry,  and 
re-entered  the  warrant  upon  the  same  land.  This  entry  is  num- 
bered 13,377,  and  was  surveyed  on  the  12th  day  of  the  same  month 
of  March.  On  April  1, 1833,  it  was  patented  to  the  defendants.  The 
complainant  charges,  in  his  bill,  that  this  withdrawal,  re-entry,  and 
survey  were  done  fraudulently,  with  a  view  to  defeat  him  in  his 
purchase.  This  is  denied  by  the  defendants,  although  they  admit 
that  they  had  knowledge  of  the  complainant's  purchase,  but  they 
say  that  they  supposed  that  the  original  entry  was  void,  as  they 
believed  it  to  have  been  made  after  the  death  of  Theoiorio  Bland. 

The  complainant  insists  that,  by  his  purchase,  he  acquired  a 
perfect  equity  in  the  lands,  and  that  the  legal  title  having  been 
since  acquired  by  the  defendants,  they  must  be  adjudged  to  hold 
the  same  in  trust  for  him,  and  he  prays  that  they  may  be  decreed 
to  convey  to  him.  In  the  event  that  the  court  shall  be  of  opinion 
that  he  is  not  entitled  to  this  relief,  he  insists  that,  by  his  pur- 
chase, the  lien  of  the  state  upon  the  land,  for  all  the  taxes  due 
thereon  at  the  time  of  purchase,  is  vested  in  him,  and  that  he  is 
entitled  to  a  decree  for  that  amount,  as  well  as  for  the  amount  of 
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taxes  by  him  since  paid.  He  therefore  prays  that  the  land  may  be 
charged  with  this  lien,  and,  if  the  same  is  not  satisfied,  that  the 
lands  be  sold  to  discharge  the  same,  and  that,  in  the  meantime,  be 
e*  restored  to  the  possession  of  the  land.  There  is  also  a  prayer 
for  general  relief. 

164]  ^Written  arguments  were  submitted  by  Douglas,  for  the 
complainant,  and  by  Leonard  and  Robinson,  for  the  defendants. 
On  the  part  of  the  complainant,  the  following  authorities  were 
cited  and  relied  on  :  Wallace  v,  Seymour,  7  Ohio,  156,  pt.  1 ; 
Rennick  v.  Wallace,  8  Ohio,  539. 

Hitchcock,  J.  This  is  a  case  of  some  considerable  impor- 
tance, whether  we  consider  the  amount  of  property  in  contest, 
or  the  principles  involved.  The  amount  of  property  exceeds 
1,300  acres  of  land,  which  the  complainant  claims  that  he  is 
entitled  to,  and  for  which  he  has  paid,  or  rather  originally  paid, 
$17.53^.  Having  paid  this  much  for  the  land,  he  now  attempts, 
in  a  court  of  chancery,  to  force  the  legal  title  from  the  defendants. 
If  there  had  been,  between  these  parties,  a  contract  of  purchase 
and  sale  of  this  land  for  the  same  amount  of  purchase  money,  bad 
this  purchase  money  been  paid,  and  had  an  application  been  made 
in  chancery  on  the  part  of  the  vendee  to  enforce  such  contract, 
no  court,  acting  upon  the  well-known  principles  of  equity,  would 
hesitate  a  moment  in  dismissing  the  bill,  on  the  ground  of  inade- 
quacy of  consideration.  And,  upon  similar  principles,  a  court  of 
equity  would  pot  interfere  to  relieve  a  purchaser  at  tax  sale,  as 
between  him  and  the  owner  of  the  land,  except  when  required  to 
do  it  in  consequence  of  positive  law. 

Under  the  law  of  January  30,  1822,  "  providing  for  the  remis- 
sion of  penalties,  and  for  the  sale  of  land  for  taxes,"  2  Chase's  L. 
1216,  it  is  provided,  that  a  deed  made  by  the  county  auditor,  under 
that  act,  "  shall  convey  to  the  purchaser  all  the  title,  either  in  law 
or  equity,  which  the  owner  had  in  the  lands  described  in  said  deed.'' 
This  law  seemed  to  contemplate  that  a  purchaser  under  its  pro- 
visions might  acquire  an  equitable  interest  in  the  land  so  purchased, 
although  he  acquired  no  legal  right.  And,  if  the  law  gave  him 
an  equity,  it  would  seem  to  be  the  duty  of  the  proper  court  to  en- 
force this  equity.  The  case  of  Rennick  v.  Wallace,  8  Ohio,  539, 
arose  under  this  law.  This  case  is  relied  upon  as  an  authority 
155]  ^by  the  complainant.  But,  before  it  can  be  so  considered, 
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it  is  iDcutnbent  upon  him  to  ehow  that  the  l&w  under  which  he 
purchased  eontains  a  similar  provision.  Upon  examination,  it  will 
be  found  that  it  contains  no  such  provision.  On  the  contrary,  it 
enacts  that  the  deed  executed  by  the  county  auditor  ''  shall  convey 
to  the  purchaser  or  purchasers  a  good  title  in  law  and  equity  to  the 
land  or  part  of  town  lot  so  sold."  If  the  auditor*s  deed  conveys  a 
good  title,  both  in  law  and  equity,  to  the  purchaser  at  tax  sale, 
there  is  no  necessity  for  the  interference  of  a  court  of  equity. 
There  can  be  no  necessity  for  the  interference  of  this  court  in  the 
present  case ;  because,  if  the  complainant  has  any  title,  it  is  such 
a  title  as  he  asks  the  court  to  decree  to  him ;  that  is,  ^*  a  good  title 
in  law  and  equity." 

The  complainant  charges,  it  is  true,  that  a'fraud  was  committed' 
by  the  defendants  upon  bis  rights,  in  withdrawing  the  former 
entry,  and  making  a  re-entry  of  the  same  land  upon  the  same 
warrant,  although  in  a  different  name.  The  fact  is  denied  by  the 
answer,  bul  still  the  circumstances  of  the  case  are  such  as  to  leave, 
in  my  mind,  very  little,  if  any,  doubt  that  the  real  object  in  all 
this  management  was  to  overreach  and  avoid  the  tax  sales.  And, 
if  such  was  the  object,  it  was  far  from  being  a  very  worthy  one. 
If  the  sole  design  had  been  to  acquire  a  legal  title,  this  probably 
might  have  been  secured  by  a  patent  upon  the  original  entry  and 
survey.  There  is  certainly  not  sufficient  proof  in  the  case  to  es- 
tablish the  fact  that  Bland  was  dead  at  the  time  the  entry  in  hie> 
name  was  made.  But,  if  a  fraud  was  intended,  it  could,  in  reality 
have  no  effect  upon  the  complainant,  if  he  had  previously  ao* 
quired  '*  a  good  title  in  law  and  equity  to  the  land"  It  would  not 
defeat  such  title. 

It  is  foreseen  that  difficulties  may  arise  between  purchasers  at 
tax  sales  of  lands  which  have  been  entered  and  surveyed,  but  not 
patented,  and  the  owners  of  those  lands,  when  subsequently  pat- 
ented. The  question  must  some  day  be  settled  whether  the  law 
of  the  state,  which  declares  that  such  purchasers  shall  have  ''  a 
good  title  in  law  and  equity,"  shall  govern ;  or  whether  that  law, 
with  respect  to  this  class  of  cases,  shall  be  considered  as  a  dead 
letter.  However  it  may  appear  to  others,  *it  seems  to  me  [156 
to  be  a  question  which  will  be  found  to  be  surrounded  by  difficul- 
ties. And  its  determination  will  perhaps  depend  upon  the  dC' 
cision  of  the  question  whether  the  state  has  the  right  to  tax  any 
lands  within  its  borders  until  those  lands  become  the  property  of 
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individuals,  a  right  which  has  been  exercised|  from  the  earliest 
period  of  the  state  government,  with  respect  to  all  lands  except 
those  belonging  to  the  United  States,  while  so  held,  or  for  a  lim- 
ited period  afler  the  same  were  sold.  If  the  right  to  tax  exists, 
and  that  it  does  there  has  not  been  any  serious  question  for  many 
years  at  least,  it  would  seem  to  follow  that  the  right  to  collect 
must  also  exist,  although,  in  making  collection,  it  might  become 
necessary  to  transfer  to  a  new  proprietor  the  thing  taxed.  But, 
in  this  case,  it  is  unnecessary  to  trouble  ourselves  with  this  ques- 
tion. When  it  does  arise,  it  must  be  a  purely  legal  question,  to  be 
settled  by  a  court  of  law. 

There  is  another  view  which  may  be  taken  of  this  case,  which 
will  show  more  conclusively,  if  possible,  than  the  preceding,  that 
the  Qomplainant  can  not  have  the  relief  which  he  seeks,  so  far  as 
respects  a  decree  for  the  conveyance  of  the  land.  A  purchaser  at 
tax  sale  acquires  no  title  either  in  law  or  equity,  unless  the  land 
has  been  taxed  and  the  sale  conducted  according  to  law.  The 
authority  to  sell  is  construed  strictly.  The  law  requires  that 
there  should  be  a  pertinent  description  of  the  land  in  the  dupli- 
cate for  taxation  and  in  the  advertisement  of  sale.  It  should  be 
so  described  that  the  owner  may  know  that  the  tax  on  his  land  is 
unpaid,  and  that  purchasers  may  know  the  precise  land  intended. 

In  the  case  before  the  court,  there  was  an  entire  survey  of 
1,33S^  acres.  Of  this  survey  485  acres  .were  charged  on  the  du- 
plicate with  taxes  as  the  property  of  Theodoric  Bland,  and  was 
so  advertised  for  sale.  In  what  part  of  the  survey  was  this  485 
4cres  located  ?  We  are  not  informed  either  by  the  duplicate  or 
oy  the  advertisement.  It  is  altogether  uncertain.  The  same  re- 
mark may  be  made  with  respect  to  the  846  acres  taxed  in  the 
jiame  of  Dangerfield.  The  complainant  attempts  to  avoid  this 
157]  difficulty  by  assuming  that  this  defect  is  cured  *by  the  sale ; 
Alleging  that,  as  both  tracts  constitute  the  whole  survey,  and  as 
both  were  sold  to  one  person,  there  can  be  no  difficulty  about  the 
location.  If,  however,  there  was  error  in  the  duplicate  and  adver- 
tisements, that  can  not  be  cured  by  a  subsequent  sale  and  purcha3e. 
The  two  parcels  must  have  been  sold  separately,  or  the  sale  would 
be  void,  and  the  case  must  be  decided  as  it  would  have  been  had  the 
sales  been  made  to  different  individuals.  This  case  is  like  the  case 
of  Laffeity  v.  Byers,  5  Ohio,  453,  in  which  the  sale  was  held  to  be 
void,  and,  upon  theauthority  of  that  case,  we  hold  this  sale  to  be  void. 
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Tbe  foregoing  remarks  apply  to  the  sale  of  1829;  and  the  ques- 
tion then  arises,  vrhether  the  complainant  acquired  any  additional 
right  under  the  sale  of  1831.  After  the  sale  of  1829,  hoth  tracts 
of  land  were  transferred  by  the  county  auditor  to  the  complain 
ant,  and  upon  the  duplicate  of  1830,  the  entire  entry  and  survey, 
consisting  of  1,333^  acres,  was  listed  to  him,  and  charged  with  a 
tax.  The  complainant,  as  he  insists,  took  possession  of  the  land 
and  claimed  the  ownership  of  it,  but  he  did  not  pay  this  tax,  nor 
was  it  paid  by  any  one  else.  Again,  in  1831,  the  land  was  in  tb« 
same  manner  placed  upon  the  duplicate,  charged  with  the  tax,  in- 
terest, and  penalty  of  1830,  and  the  tax  of  1831,  amounting,  in 
the  whole,  to  S15.50.7.  The  tax  not  being  paid,  the  land  was 
dold  in  conformity  with  the  law,  and  purchased  by  an  agent 
of  the  complainant  for  his  use,  and  eventually  conveyed  to 
him.  This  purchase  must  be  considered  the  same  as  if  made 
by  the  complainant  in  person.  So  far  as  respects  the  manner  of 
taxing  and  advertising,  I  do  not  see  that  any  objection  can 
be  made  to  this  sale,  nor  but  that  the  sale  would  have  conferred 
title  had  it  been  made  to  a  stranger.  But  it  was  made  to  the  in- 
dividual in  whose  name  the  land  was  taxed,  who  had  it  in  posses- 
sion, and  who  claimed  to  be  the  owner — to  the  individual  who, 
under  the  circumstances,  was  bound  to  pay  the  tax,  and  who  did  in 
fact  pay  it.  Why  the  tax  of  1830  was  not  paid  in  time;  why  that, 
together  with  the  tax  of  1831,  was  not  paid  without  the  sale  of 
the  land,  we  know  not.  If  the  complainant  *was  doubtful  [158 
of  the  validity  of  his  first  purchase,  and  intended  by  this  course 
of  proceeding  to  cure  a  defective  title,  he  certainly  does  not  pre- 
sent a  case  for  equitable  interference,  especially  as  the  sale  was  in 
consequence  of  his  own  neglect  of  duty. 

If,  by  this  proceeding,  he  could  be  considered  as  having  pro- 
cured a  strictly  legal  title,  the  circumstances  are  such  as  might  in- 
duce a  court  of  equity  to  interpose  to  divest  him  of  that  title  at 
the  suit  of  the  former  owner  of  the  land.  But,  in  our  view,  the 
complainant  acquired  no  additional  right  by  this  purchase,  and 
must  be  held  to  be  in  the  same  situation  that  he  would  have  been 
had  he  paid  the  taxes  before  the  sale. 

The  complainant  insists,  that  if  not  entitled  to  a  decree  for  the 
land,  he  is  entitled  to  a  decree  for  the  amount  of  taxes  which  he 
has  paid,  and  that  the  same  shall  be  held  to  be  a  charge  upon  the 
land.    This  claim  is  based  upon  section  42  of  the  act  of  March 
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12, 1831,  prescribing  the  duties  of  coanty  aaditors.  In  this  section 
it  is  provided,  <^that  apon  the  sale  of  any  land  or  town  lot  for  de^ 
linquent  taxes,  the  lien  which  the  state  has  thereon  for  taxes  then 
due  shall  be  transferred  to  the  purchaser  at  such  sale ;  and  if  such 
sale  shall  prove  to  be  invalid,  on  account  of  any  irregularity  in 
the  proceedings  of  any  oflBcer,  having  any  duty  to  perform  in  re- 
lation thereto,  the  purchaser  at  such  sale  shall  be  entitled  to  re- 
ceive from  the  proprietor  of  such  land  or  town  lot  the  amount  of 
the  taxes,  interest,  and  penalty  legally  due  thereon,  at  the  time  of 
such  sale,  and  the  amount  of  taxes  paid  thereon  by  the  purchaser 
subsequent  to  such  sale,  and  such  land  or  lot  shall  be  bound  for 
the  payment  thereof."  This  is  certainly  a  most  equitable  provis- 
ion, and  where  a  purchaser  brings  himself  within  its  principles, 
this  court  would  secure  to  him  his  rights  acquired  under  it.  It 
was  upon  this  principle  that  this  court,  in  the  case  of  Kowier  t;, 
Goit,  1  Ohio,  619,  held  that  taxes  paid  by  a  purchaser  shall  be  re- 
fnnded,  with  interest  and  expense  of  payment,  when  tho  owner  of 
the  land  comes  into  equity  to  disincumber  the  title.  It  is  equi- 
table, and  in  such  case  the  principle  applies,  that  he  who  would 
159]  have  equity  must  ^o  equity.  But  in  no  case  have  the  taxes 
been  refunded  on  the  application  of  the  purchaser.  For  such  a 
icase  the  statute  provides. 

It  will  be  seen  that  by  the  first  jeltiuse  in  the  section,  all  the 
rights  of  the  state  to  the  land  in  consequence, of  liens  for  taxes  are 
vested  in  the  purchaser.  In  other  words,  after  the  state  has  sold 
the  land  for  one  particular  tax  and  conferred  upon  the  purchaser 
"  a  good  title  in  law  and  equity,"  she  shall  not  be  permitted  to  de- 
feat this  title  by  setting  up  a  lien  for  a  tax  accruing  previously. 
Probably  without  this  statute,  the  same  principle  would  have  been 
sustained  by  this  court.  The  last  clause  provides  a  remedy  for  the 
purchaser,  where  the  sale  shall  prove  to  be  invalid  in  consequence 
of  any  irregularity  committed  by  an  officer  of  the  government. 
In  such  case  the  purchaser  is  entitled  to  receive  from  the  owner 
of  the  land  the  amount  legally  due  for  taxes  at  the  time  of  sale, 
and  also  such  sums  of  money  as  he  shall  have  subsequently  paid 
for  taxes  on  the  same  land,  and  for  the  payment  of  these  several 
sums  the  land  itself  is  bound.  The  mode  of  recovery  is  not  speci- 
fied, whether  by  action  or  otherwise.  Possibly  a  court  of  chancery 
might  restrain  the  rightful  owner  from  taking  possession  of  the 
land  until  payment  waa  made. 
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This  law,  however,  can  have  no  effect  in  this  case.  It  was  not 
enacted  until  1831,  long  after  the  first  purchase  of  the  complainant. 
It  can  not  apply  to  the  second  purchase,  because  that  purchase  is 
not  "  invalid  in  consequence  of  any  irregularity  in  the  proceedings 
of  any  officer"  of  th^ government. 

The  bill  will  be  dismissed  at  the  costs  of  the  complainant. 

Bill  dismissed. 


George  W.  Rhodes  r.  The  City  of  Cleveland. 

Corporations  are  liable  like  individualB  for  injuries  done,  although  the  act  was 
not  beyond  their  lawful  powers. 

This  is  a  writ  of  error  to  the  common  pleas  of  tbe  county  of 
Cuyahoga. 

*The  suit  in  the  court  below  was  an  action  on  tbe  case,  for  [160 
cutting  ditches  and  water-courses  in  sach'  a  manner  as  to  cause 
the  water  to  overflow  and  wash  away  the  plaintiff's  land. 

At  the  trial,  the  court  charged  the  jury  : 

That  tbe  plaintiff  could  not  sustain  his  action,  unless  be  showed 
tbem,  either  that  the  city  acted  illegally,  or  if  within  the  scope  of 
authority,  that  they  acted  maliciously. 

Under  this  charge,  the  jury  found  for  the  defendants,  and  a 
judgment  was  entered  against  the  plaintiff,  to  reverse  which,  fbr 
the  supposed  misdirection  of  the  court,  this  writ  of  error  is  prose- 
cuted. 

D.  Parish,  for  tbe  plaintiff. 

H.  B.  Payne,  for  the  defendant. 

Lane,  C.  J.  The  question  arising  from  the  record  is,  whether 
a  corporation  is  liable  to  repair  damages,  for  a  consequential  in- 
jury, arising  from  the  exercise  of  its  ordinary  powers. 

In  the  elder  cases,  while  courts  were  hampered  by  the  notion 
that  corporate  acts  were  to  be  performed  under  the  authority  of 
their  seals,  no  suits  like  the  present  were  held  to  be  maintainable, 
but  the  agents  only  were  regarded  as  responsible  to  persons  in- 
jured.   Since  the  great  increase  of  corporations,  and  since  so  much 
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of  the  business  of  the  world  is  transacted  through  their  agency,  it 
becomes  necessary  that  courts  should  meet  their  expanding  pow> 
ers  by  an  extension  of  the  limits  of  their  liability.  And  one  of 
the  peculiar  benefits  which  our  system  of  jurisprudence  possesses, 
is  its  capacity  of  enlargement  and  adaptation  to  the  exigencies  of 
the  varying  forms  of  social  life. 

That  the  rights  of  one  should  be  so  used  as  not  to  impair  the 
rights  of  another,  is  a  principle  of  morals,  which,  from  very 
remote  ages,  has  been  recognized  as  a  maxim  of  law.  If  an 
individual,  exercising  his  lawful  powers,  commit  an  injury,  the 
action  on  the  case  is  the  familiar  remedy ;  if  a  corporation, 
161]  ^acting  within  the  scope  of  its  authority,  should  work 
wrong  to  another,  the  same  principle  of  ethics  demands  of  them 
to  repair  it,  and  no  reason  occurs  to  the  court  why  the  same  rem- 
edy should  not  be  applied  to  compel  justice  from  them. 

In  a  case  like  the  present,  I  do  not  look  so  much  for  precedents 
as  to  the  following  out  of  incontestable  principles;  for  the  current 
of  decisions,  for  a  long  time,  has  been  to  increase  the  liabilities  of 
corporations.  Every  year  furnishes  new  examples,  of  the  exten- 
sion of  remedies  against  them,  where  an  injury  is  done,  and 
remedies  are  applicable.  It  does  not,  therefore,  appear  to  me  to 
be  a  sufficient  reason,  against  sustaining  this  suit,  that  in  other 
states  the  remedy  is  not  extended  so  far.  But  no  decision  of  our 
own  state  goes  to  deny  the  right  to  the  present  action.  In  the 
two  eases  reported  in  4  Ohio,  500,  514,  we  held  the  corporation  of 
Cincinnati  liable  for  injury  done  by  grading,  either  illegally  or 
Ihaliciously.  This  was  regarded  as  carrying  the  law  beyond 
decided  cases.  In  Scovil  v.  Giddings,  7  Ohio,  211,  we  held  the 
agents  of  the  trustees  of  the  town  not  liable,  because  they  were 
acting  within  their  jurisdiction.  In.Hickox  v.  City  of  Cleveland, 
8  Ohio,  543,  we  held  the  city  not  liable  by  action,  for  an  injury 
by  grading,  because  the  statute  conferring  the  power  prescribed 
a  form  of  assessing  damages,  by  which  compensation  might  be 
made. 

Upon  the  whole,  then,  we  believe  that  justice  and  good  morals 
require  that  a  corporation  should  repair  a  consequential  injury, 
which  ensues  from  the  exercise  of  its  functions,  and  that  if  we  go 
further  than  adjudicated  cases  have  yet  gone,  we  do  not  transcend 
the  line  to  which  we  are  conducted  by  acknowledged  principles. 
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We  hold,  therefore,  that  corporations  are  liable  like  individuals, 
for  injuries  done,  although  the  act  was  not  beyond  their  lawful 
powers. 

Judgment  reversed. 


*Ths  Lessee  of  Richabd  Douqlas  v.  James  Dunlap  and    [IGli 

OTHERS. 

A  judgment  against  a  grantee,  in  a  deed  made  to  defraud  creditors,  binds  the 
estate,  and  a  purchaser  under  such  judgment,  whether  he  has  notice  of 
the  fraud  or  not,  acquires  a  good  title  as  against  the  fraudulent  grantor, 
or  a  subsequent  purchaser  from  him. 

A  deed  made  to  defraud  creditors  is  void  only  as  against  creditors. 

This  is  an  action  of  ejectment  from  the  county  of  Fayette. 

A  verdict  was  taken  for  the  defendant,  and  the  plaintiff  moves 
for  a  new  trial. 

The  plaintiff's  lessor  claimed  title  to  the  premises,  under  a  con- 
veyance from  Adam  Funk,  and  the  defendants,  as  the  heirs  at  law 
of  Adam  Stewart. 

The  fiicts  are  these:  Adam  Funk,  being  insolvent,  executed  a 
deed  to  his  son,  Absalom,  admitted  by  both  grantor  and  grantee 
to  defraud  the  creditors  of  the  grantor.  A  judgment  was  after- 
ward obtained  against  Absalom,  execution  issued,  and  the  land  so 
conveyed  levied  on  and  sold  in  satisfaction  of  the  judgment  of 
Stewart,  to  whom  the  sheriff  executed  a  conveyance.  The  plaint- 
iff's lessor  then  purchased  of  Adam  Funk,  and  obtained  his  deed 
for  the  land.  It  appears  from  the  certificate  of  reservation,  that 
the  court,  on  the  trial,  charged  the  jury  that  the  defendants  had 
the  legal  title,  unless  notice  of  the  fraud  in  the  conveyance  from 
the  &ther  to  the  son  was  carried  home,  by  the  proof,  to  the  sheriff, 
before  he  sold  the  premises,  and  to  the  defendant's  ancestor  before 
his  purchase;  and  in  the  charge  so  given,  the  plaintiffs  counsel 
claim  the  court  misdirected  the  jury. 

Douglas  &  Leonard,  for  the  plaintiff. 

Robinson,  for  the  defendant 

Wood,  J.    The  instruction  given  the  jury  was  at  the  request  of 
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163]  counsel,  and  with  the  view  to  raise  the  question,  *whether, 
if  notice  of  the  fraud,  between  the  Funk'^,  was  carried  home  to 
the  sheriff  and  Adam  Stewart  before  the  sale  and  purchase,  such 
notice  would  invalidate  Stewart's  title.  It  is  the  opinion  of  the 
whole  court,  as  it  was  the  opinion  of  the  judges  before  whom  the 
trial  was  had  on  the  circuit,  that  such  notice,  if  carried  home  to 
both  sheriff  and  purchaser,  is  of  no  consequence  in  its  effect  upon 
the  title  of  Stewart.  The  charge,  therefore,  if  erroneous,  was  in 
favor  of  the  plaintiff,  and  he  can  not  avail  himself  of  any  objection 
to  it,  so  far  as  the  question  of  notice  is  involved.  It  was  urged, 
however,  by  the  plaintiff's  counsel,  and  is  again  insisted,  that  the 
deed  from  the  elder  to  the  younger  Funk,  being  made  to  defraud 
creditors,  was  void,  and  the  title  to  the  property  never  passed  by 
it,  but  remained  in  Adam  Funk,  until  conveyed  by  his  subsequent 
deed  to  the  plaintiff's  lessor. 

This  position  can  not  be  sustained.  A  deed  made  to  defraud 
creditors  is  only  void  as  against  creditors.  Such  was  the  con- 
struction given  to  the  statute  by  this  court,  in  Burgett  v,  Burgett, 
1  Ohio,  469;  and  the  plaintiff's  lessor  stands  before  us  as  a  pur- 
chaser and  not  as  a  creditor.  Such  fraudulent  conveyances  are 
valid  as  between  the  parties.  As  between  them,  the  title  passed 
to  Absalom  was  bound  by  the  judgment,  and  the  sheriffs  sale  and 
deed  conveyed  it  to  the  ancestor  of  the  defendants*  Of  this  sale 
DO  one,  it  is  clear  to  us,  unless  he  be  a  bona  fide  creditor,  has  any 
right  to  complain,  whether  the  sheriff  and  Adam  Stewart  had  or 
had  not  notice  of  the  fraudulent  intent  which  existed  between  the 
Funks.  The  motion  must  be  overruled  and  judgment  entered  on 
the  verdict 

Motion  overruled. 


The  Lksses  or  Bichabd  0.  Kash  v,  Caleb  Athertoit. 

A  conveyance  of  land  purporting  to  be  bounded  on  other  lands  can  not  be  so 
construed  as  to  embrace  the  lands  on  which  it  is  bounded. 

This  is  an  action  of  ejectment  fVom  the  county  of  Brown. 
On   the   trial   the  plaintiff  gave   in   evidence   to    the  jury  a 
164]    *patent  for  certain  real  estate,  which  is  claimed  to  be,  in 
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part,  the  land  in  controversy,  dated  in  1604,  and  purported  to  con- 
^vej  land  surveyed  for  John  Bartlet^ 

The  defendant  claimed  title  under  a  patent  bearing  date  at  a 
subsequent  period,  and  which  was  issued  on  the  survey  of  Thomas 
Perkins. 

The  question  was  a  question  of  boundary,  depending  upon  the 
construction  of  these  patents,  with  the  entries  and  surveys  upon 
which  they  were  based,  in  connection  with  other  testimony  in  the 
case. 

The  entries  under  which  the  respective  parties  claim  are  as 
follows: 

August  25, 1796.    No.  2,798. 

"Thomas  Perkins,  assignee,  enters  2,06&|  acres  of  land,  on  a 
military  warrant,  No.  3,442,  and  part  of  3,530,  on  the  waters  of 
Three  Mile  creek,  beginning  at  the  southwest  corner  of  Humphrey 
Brooks'  survey,  No.  1,690,  running  north  60**  W.  900  poles,  thence 
soath  30^  W.  at  right  angles  for  quantity.'' 

"August  25,  1796.    No.  2,799. 

'<  John  Bartlet  enters  400  acres  of  land,  on  a  military  warrant* 
No.  1,324,  on  the  waters  of  Three  Mile  creek,  beginning  at  the 
Boutkwest  corner  of  Thomas  Perkins'  entry,  No.  2,798,  running 
north  60^  W.  320  poles,  then  south  30^  W.  at  right  angles  for 
quantity." 

On  Augnst  19,  1797,  this  latter  entry  was  surveyed  in  three 
separate  parcels,  the  first  of  which  was  as  follows :  "  Surveyed  for 
John  Bartlet,  assignee,  133^  acres  of  land,  on  part  of  a  military 
warrant,  No.  1,324,  on  the  northwest  of  the  Ohio,  and  on  the 
waters  of  Three  Mile  creek,  beginning  at  a  beech,  sugar  tree,  and 
hickory,  southeast  corner  of  Thomas  Perkins'  survey,  No.  2,798, 
Tanning  with  his  line  north  60^  W.  107  poles,  crossing  a  branch 
at  103  poles,  to  an  ash,  sugar  tree,  and  buckeye,  in  Perkins*  line; 
thence  S.  30^  W.  200  poles  to  a  walnut,  beech,  and  buckeye; 
thence  S.  60°  B.  107  poles  to  an  ash,  elm,  and  walnut;  thence  N. 
30°  B.  200  poles,  crossing  a  branch  at  160  poles,  to  the  beginning." 
The  'i^cond  parcel  was  surveyed,  commencing  at  the  ash,  [165 
sugar  tree,  and  buckeye  corner  in  Perkins'  line,  and  called  to  run 
with  his  line  as  its  northern  boundary.  The  third  parcel  was 
surveyed,  commencing  at  a  corner  in  Perkins'  line,  and  like  the 
second,  calling  to  run  with  his  line  for  its  northern  boundary. 

Perkins'  entry  was  surveyed  on  October  6,  1801,  as  follows: 
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"  Surveyed  for  Thomas  Perkins,  assignee,  1,8635  acres  of  land,  on 
a  military  warrant,  Ko.  3,442,  and  part  of  3,530,  on  the  waters  of 
Three  Mile  and  Eagle  creek,  beginning  at  two  lynns,  a  sagar  treo 
and  white  oak,  southwest  corner  of  Humphrey  Brooks*  survey, 
1,690;  thence  south  30^  west  367^  poles  to  a  buckeye  and  two 
hornbeans ;  thence  north  60^  west  227  poles  to  a  white  walnut, 
hackberry  and  buckeye,  southwest  corner  of  Benjamin  Beasley's 
survey,"  etc.  It  is  unnecessary  to  recite  any  more  of  this  survey, 
as  it  is  upon  this  last  line  that  the  controversy  arises. 

The  plaintiff  introduced  testimony  conducing  to  prove,  that  al- 
though the  entry  and  survey  of  Bartlet  was  dependent  upon  and 
called  to  be  bounded  by  the  line  of  Perkins,  yet  that  it  was  actually 
surveyed  differently  upon  the  ground,  and  as  surveyed  covered  a 
part  of  the  land  included  in  Perkins*  entry  and  survey.  There 
was  no  dispute  but  that  the  survey  of  Perkins  was  properly  exe- 
cuted in  conformity  with  his  entry,  nor  could  there  be  any  rea- 
sonable doubt  as  to  the  locality  of  the  south  line  of  this  survey. 

The  jury  was  instructed  that  the  southerly  line  of  Perkins'  sur- 
vey was  the  boundary  of  the  plaintiflTs  land  under  his  patent. 
That  having  called  for  this  line  as  his  boundary,  he  must  be  con- 
cluded by  it,  and  could  not  be  permitted  to  go  beyond  it.  If  the 
defendant  was  in  possession  of  land  south  of  this  line,  they  would 
be  bound  to  find  a  verdict  for  the  plaintiff,  but  if,  on  the  contrary, 
he  was  not  so  in  possession,  he  would  be  entitled  to  a  verdict 

A  verdict  was  returned  for  the  defendant,  whereupon  the  plaint- 
iff moved  for  a  new  trial  for  the  following  reasons,  to  wit:  1. 
That  the  verdict  was  against  the  evidence.  2.  That  the  court 
mistook  the  law  in  their  instructions  to  the  jury. 
166]  '^'M.  Marshall  &  Fishbagk,  for  the  plaintiff,  in  support  of 
the  motion,  insisted  upon  the  following  positions: 

1.  That  the  surveyor,  in  executing  his  Barveys,shall  be  presumed 
to  have  done  his  duty,  in  marking  the  corners  and  lines  of  all  sur- 
veys which  he  certifies. 

2.  The  land  which  he  actually  surveyed,  the  lines  and  corners 
which  he  does  actually  mark,  constitute  the  true  boundaries,  and 
the  land  passes  by  the  patent  calling  for  them  to  the  grantee. 

3.  The  description  given  by  the  plat  and  certificate  of  survey  is 
only  prima  facie  evidence  of  what  was  done  upon  the  ground,  to  bo 
controlled  by  what  was  actually  done,  evidenced  by  the  existence 
of  those  corners  and  lines  found  upon  the  ground. 
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4.  Mistakes  of  the  sarveyor,  in  deacribiog  in  his  certificate,  the 
object  called  for,  either  lines,  corners,  course,  or  distance,  may  be 
rectified  by  the  evidences  to  be  found  upon  the  ground,  or  which 
can  be  proven  to  have  existed  there,  and  like  all  other  facts,  sus- 
ceptible of  proof,  by  like  evidence,  and  which  the  jury  alone  are 
to  find. 

Assuming  these  principles  to  be  correct,  then  if  the  surveyor 
did,  in  executing  the  survey  under  which  the  plaintiff  claims* 
actually  mark  the  lines  and  corners  of  that  survey,  and  the  land 
in  controversy  is  included,  and  the  grant  therefor  be  anterior  in 
date  to  that  under  which  the  defendant  claims,  the  plaintiff  should 
prevail  in  this  action,  notwithstanding  the  surveyor  calls  for  Per- 
kins'  line  and  corner  before  the  survey  of  Perkins  was  made,  oi 
boundary  marked.  The  fact  of  such  call  before  the  making  that 
survey  and  marking  its  boundary,  is  evidence  of  mistake  in  call- 
ing for  it,  and  should  yield  to  the  evidence  found  upon  the  ground. 
The  following  authorities  were  cited :  Francis  t;.  Hazlerig,  1  Marsh. 
(Ky.)  96 ;  Wallace  v.  Maxwell,  1  J.  J,  Marsh.  447;  Helm  v.  Small, 
Hardin,  369 ;  Baker  v.  Talbott,  6  Men.  179 ;  Baxter  v.  Eyett,  7 
Mon.  329;  Dimmitt  v.  Lashbrook,  2  Dana,  2;  Mclverv.  Walker, 
9  Cranch,  173;  Stringer  v.  Young,  3  Pet.  320;  Boardman  v. 
Reed,  6  Pet.  328;  Wilson  v.  Bncker,!  Gall,  435;  Herbert  v.  Wise, 
3  Call,  239;  *Baker  v.  Seekright,  1  Hen.  k  Munf.  177 ;  Alshire  [167 
V.  Hulse,  Wright,  170;  Avery  v.  Baum,  Wright, '576;  Jackson  r. 
Livingston,  15  Johns.  471 ;  Jackson  v.  Wilkinson,  17  Johns.  146; 
Jackson  v.  Freer,  17  Johns.  29;  Loomis  v.  Jackson,  19  Johns.  449. 
6.  CoLLiNGB,  for  the  defendant,  submitted  a  w'ritten  argument, 
insisting  that  the  call  for  Perkins'  corner  and  line  could  not  be- 
rejected,  but  must  be  considered  as  a  controlling  call  in  the  survey 
and  patent  under  which  the  plaintiff  claims.  He  also  made  sev- 
eral other  points  in  the  case,  but  the  argument  upon  those  points- 
is  not  abstracted,  as  they  are  not  noticed  in  the  decision  of  the  case. 

Hitchcock,  J.  This  case  involves  principles  which  are  impor- 
tant, and  upon  its  correct  decision  must  depend  in  some  measure 
the  security  of  titles  within  the  Virginia  military  district,  which 
at  the  best,  have  been  heretofore  considered  as  somewhat  pre» 
carious,  and  have  been,  and  still  continue  to  be,  subjected  to  much 
litigation  ;  and  we  should  extremely  regret  to  make  any  decision 
which  could  be  considered  as  an  innovation  upon  anv  of  the  rules- 
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which  have  been  heretofore  established  with  respect  to  these  titles. 
And  we  have  examined  this  case  with  more  than  ordinary  care»  in 
conseqaence  of  the  confidence  expressed  by  learned  counsel,  that 
the  court  upon  the  circuit  had  entirely  mistaken  the  law  of  the 
case. 

So  far  as  respects  the  first  reason  assigned  for  a  new  trial,  there 
can  be  no  pretense  that  it  is  well  founded.  If  the  court  were 
right  with  respect  to  the  law  of  the  case,  the  verdict  of  the  jury 
was  in  conformity  with  the  evidence,  as  applicable  to  that  law. 
The  evidence  was  conclusive  as  to  the  location  of  the  south,  or 
southerly  line  of  Perkins*  survey,  being  proven  by  the  testimony 
of  the  surveyor  who  mfade  the  survey,  and  other  testimony,  and  it 
was  not  even  pretended  that  the  defendant  was  in  possession  of 
any  land  south  of  this  line. 

The  only  question  then  is,  whether  the  court  was  mistaken  as  to 
the  law  of  the  case,  and  committed  an  error  in  the  instructions 
168]  *given  to  the  jury.  The  point  of  law,  as  given  to  the  jury^  is 
this :  The  survey  and  patent  under  which  the  plaintiff  claims 
title,  calling  for  a  corner  of  Perkins,  as  the  beginning  corner,  and 
calling  for  the  line  of  Perkins,  as  one  of  the  boundaries,  must  be 
controlled  by  these  calls.  And  even  admitting  that  the  surveyor 
in  executing  the  survey  did  commence  at  a  corner  made  by  him- 
self, which  was  not  a  corner  of  Perkins,  and  did  survey  a  line 
which  is  not  in  conformity  with  the  line  of  Perkins,  the  call,  in 
the  survey  and  patent  for  Perkins'  corner  and  line,  can  not  be  re- 
jected so  as  to  give  the  plaintiff  a  part  of  Perkins'  land. 

It  will  be  seen  from  the  evidence  in  the  case,  that  although  the 
entries  were  both  made  on  the  same  day,  yet  that  of  Perkins  was 
first  made,  and  upon  the  entry  of  Perkins  the  other  was  depend- 
ent, showing  conclusively  that  by  this  latter  entry  the  locator  did 
>DOt  intend  to  interfere  with  that  of  Perkins.  And  the  surveyor 
in  surveying  this  latter  entry,  if  done  before  the  entry  of  Perkins 
was  surveyed,  would  be  bound  so  to  survey  as  not  to  interfere  with 
Perkins'  entry,  but  to  leave  him  his  full  quantity  of  land.  Such  I 
say  would  have  been  the  duty  of  the  surveyor ;  and  we  are  told  by 
the  counsel  for  the  plaintiff,  that  the  surveyor  shall  be  presumed 
to  have  done  his  duty.  The  entry  of  Bartlet  was  first  surveyed, 
and  it  is  manifest  that  the  surveyor  intended,  at  least,  so  far  to  per- 
form his  duty  as  not  to  interfere  with  the  rights  of  Perkins,  for 
he  calls  to  begin  at  the  southeast  corner  of  Perkins'  survey,  and 
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to  ran  westerly  with  Perkins'  line.  He  did  not,  as  would  appear 
from  the  certificate  of  survey,  make  any  new  corner  in  this  part 
of  the  survey,  nor  run  any  new  line  as  a  boundary,  but  adopted  a 
corner  already  made  and  a  line  already  run.  True,  the  line  of 
Perkins  had  not  been  then  run,  but  his  entry  had  been  made,  and 
when  run  would  constitute  the  line  of  Bartlet.  Before  the  patent 
emanated  to  the  lessors  of  the  plaintiff,  as  assignees  of  Bartlet,  Per- 
kins' entry  had  been  surveyed,  its  corners  and  line  were  fixed  and 
known,  and  by  one  of  those  corners  and  lines  the  patent  calls  are 
bounded.  The  order  of  time  in  which  these  entries  and  surveys 
were  made,  and  the  patents  ^issued,  are  as  follows :  On  [169 
August  25,  1796,  both  entries  were  made,  Perkins'  being  first.  On 
August  19,  1797,  Bartlet's  entry  was  surveyed,  and  on  October  5, 
1801,  Perkins'  entry  was  surveyed.  In  ISOl,  Bartlet's  survey  was 
patented,  and  at  a  subsequent  period  Perkins'  survey  was  patented. 

So  far  as  it  respects  the  survey  of  Bartlet,  it  may  not  be  im- 
proper to  remark  that  it  was  executed  on  entirely  different 
ground  from  that  covered  by  his  entry,  and  of  course  must  be 
considered  as  if  no  previous  entry  had  been  made.  The  entry 
calls  to  begin  at  the  southwest  corner  of  Perkins'  entry,  whereas 
the  survey  was  executed  commencing  at  the  southeast  corner. 
But  as  this  survey  has  been  carried  into  grant,  it  is  perhaps  too 
late  to  question  its  propriety. 

It  is  insisted,  on  the  part  of  the  plaintiff,  that  inasmuch  as  at 
the  time  of  the  execution  of  Bartlet's  survey,  the  survey  of  Per- 
kins had  not  been  made,  the  calls  for  this  latter  survey  must  be 
rejected,  and  the  corner  and  lino  actually  marked  upon  the 
ground  must  govern.  And  it  is  further  insisted  that  the  call  for 
Perkins'  survey  must  have  been  a  mistake,  and  that  his  entry 
was  intended.  If  it  were  so,  I  do  not  see  that  it  could  make  any 
difference.  If  the  call  had  been,  like  the  call  in  Bartlet's  entry, 
for  a  corner  of  Perkins'  entry,  the  corner  thus  called  for  must  be 
a  true  corner  of  that  entry.  The  surveyor  of  Bartlet's  entry  had 
no  right  to  fix  the  corners  or  the  lines  of  Perkins',  and  then  to 
survey  in  such  a  manner  as  to  destroy  Perkins'  rights,  while  he 
professed  not  to  interfere  with  them. 

The  real  position  taken  by  the  counsel  of  the  plaintiff  is,  that 
the  survey  actually  made  upon  the  ground  is  that  which  is  to 
govera,  and  all  corners,  lines,  courses,  distances,  and  objects  called 
for  which   are   inconsistent   with   this  actual  survey,   must  be 
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rejected  or  controlled  by  it.  I  presume  counsel  would  hardly 
sustain  this  position  when  stated  in  this  manner,  but  it  does  seem 
to  me  that  this  is  the  legitimate  result  of  their  argument. 

In  many  instances  there  can  be  no  doubt  that  the  certificate  of 
survey  as  returned  may  be  corrected  in  many  respects  by  the 
survey  as  actually  made  on  the  ground,  and  by  natural  objects 
170]  *called  for  in  the  certificate.  Thus,  if  the  call  be  to  run  a 
particular  course,  and  there  be  a  marked  line  of  the  same  general 
course,  although  not  specifically  the  same,  the  marked  line  shall 
control  the  call.  So  if  the  call  be  to  run  a  particular  course  from 
one  natural  object  to  another,  the  course  between  these  two 
objects  is  the  true  course,  whatever  may  be  the  course  called  for 
in  the  survey.  So  if  the  call  be  to  fun  from  a  particular  point  a 
certain  distance  to  a  particular  object,  the  termination  of  the  line 
would  be  at  that  object,  let  the  distance  be  greater  or  less  than 
that  called  for  in  the  certificate  of  survey.  Course  and  distance 
must  yield  to  natural  objects.  And  even  where  the  natural 
objects  called  for  and  actually  existing  on  the  ground  are  such  as 
to  show  that  the  survey  must  have  been  made  upon  the  different 
side  of  a  base  line  from  that  returned  in  the  plat  and  certificate, 
connected  with  proof  that  the  survey  was  actually  thus  made,  the 
plat  and  certificate  may  be  corrected  so  as  to  conform  to  the 
survey  as  made.  But  quaere,  whether  the  plat  and  certificate 
could  be  so  Corrected  as  to  include  land  on  both  sides  the  base 
line,  although  there  should  be  proof  that  the  survey  was  so  exe- 
cuted and  natural  objects  could  be  found  to  sustain  the  calls  of  the 
survey.  These  principles  are  fully  sustained  by  the  authorities 
cited  by  the  plaintiffs  counsel.  They  are  the  principles  by  which 
we  have  ever  been  governed,  and  over  intend  to  be  governed,  in 
this  class  of  cases,  nor  shall  we  purposely  deviate  from  them  in 
the  present  case.  But  to  our  understanding  they  do  not  require 
of  us  to  reject  entirely  the  calls  of  a  survey,  and  merely  to  inquire 
what  land  was  included  in  the  survey  as  actually  made,  disregard- 
ing the  natural  or  artificial  objects  called  for.  If  such  be  the  law, 
it  is  useless  in  a  survey  or  patent  that  there  should  be  any  calls 
for  boundary. 

Applying  these  rules  to  the  case  now  before  us,  it  is  urged  upon 

us  to  reject  the  calls  for  Perkins'  corner  and  line,  upon   the 

hypothesis  that  the  surveyor  made  a  mistake  in  calling  for  these 

objects.    The  design  is  not  to  correct  the  particular  calls  of  the 
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survey  as  to  coarse  and  distance,  by  objects  called  for,  but  to 
correct  the  objects  called  for  by  the  courses  and  *distance8  [171 
actually  run,  in  connection  with  other  objects  called  for,  in  a 
measure  reversing  the  rule  that  course  and  distance  shall  yield  to 
natural  objects.  Before  doing  this,  however,  it  may  be  well  to 
inquire  what  would  have  been  the  situation  of  those  under  whom 
the  plaintiff  claims,  had  the  entry  and  survey  of  Perkins  not  been 
made  and  called  for.  Reject  the  calls  for  Perkins',  and  how  will 
Bartlet's  entry  stand?  What  would  have  been  its  form?  "John 
Sartlet  enters  400  acres  of  land,  on  a  military  warrant,  No.  1,324, 
on  the  waters  of  Three  Mile  creek,  beginning — running  north 
60*  W.  320  poles,  thence  S.  30^  W.  at  right  angles  for  quantity." 
Such  would  be  a  strange  entry.  In  fact,  it  would  contain  none 
of  the  qualities  of  a  good  entry.  It  would  be  absolutely  void. 
Take,  then,  the  survey:  "Surveyed  for  John  Bartlet,  assignee,  133| 
acres  of  land,  on  the  northwest  of  the  Ohio,  and  on  the  waters  of 
Three  Mile  creek,  beginning  at  a  beech,  sugar  tree,  and  hickory, 
running  N.  60^  W.  107  poles,  crossing  a  branch  at  103  poles,"  etc. 
Now  this  would  not  be  quite  so  bad  as  the  entry.  But  still  I  ap- 
prehend there  would  be  difficulty  in  finding  the  land.  It  is 
northwest  of  the  Ohio,  on  the  waters  of  Three  Mile  creek,  and 
somewhere  on  those  waters,  where  are  standing  a  beech,  sugar 
tree  and  hickory.  Find  three  trees  of  this  description,  and  if 
there  are  nowhere  on  the  waters  of  the  same  creek  similar  trees 
marked  ss  a  corner,  and  you  probably  have  found  the  beginning 
corner  of  this  survey,  and  having  found  the  beginning  corner 
there  can  be  no  further  difficulty.  Let  it  be  recollected  that  this 
survey  was  made  in  1797,  when  the  country  upon  Three  Mile 
creek  was  a  wilderness.  By  rejecting  the  calls  for  Perkins* 
corner  and  line  in  the  patent,  there  would  be  the  same  uncertainty 
as  to  the  location  of  the  land.  Reject  these  calls,  then,  and  the 
entry  of  Bartlet  would  have  been  void,  and  the  location  of  his 
survey  and  patent  entirely  uncertain.  They  can  not  be  rejected, 
and  if  there  be  any  mistake  in  the  case,  it  is  in  this,  that  the 
surveyor  mistook  the  location  of  the  corner  and  line  of  Perkins, 
and  this  mistake  is  corrected  by  ascertaining  the  true  corner  and 
line. 

*Let  us  test  the  principle  contended  for  by  plaintiff's    [172 
counsel  by  a  hypothetical  case.    Suppose   an  entry  should  be 
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made  on  one  side  of  a  river  or  creek,  on  the  south  side  of  Paint 
creek  for  instance,  beginning  at  a  particular  corner,  and  running 
thence  up  the  creek  a  specified  distance,  and  then  at  right  angles 
^ith  the  creek  for  quantity.  Suppose  this  entry  should  be 
surveyed,  and  a  plat  and  certificate  returned,  in  which  the  surveyor 
certified  that  he  commenced  on  the  south  bank  of  the  creek,  at 
the  corner  called  for  in  the  entry,  and  run  thence  up  the  creek  to 
another  corner  on  the  south  bank  of  the  creek,  thence  other 
courses  and  distances  all  upon  the  south  side  of  the  creek,  until 
he  arrived  at  the  point  of  beginping,  and  suppose  this  survey 
should  be  carried  into  grant.  What  would  be  the  northern 
boundary  of  this  survey?  Can  there  be  any  doubt  that  it  would  be 
Paint  creek.  And  would  a  person  claiming  under  this  patent  be 
permitted  to  hold  land  upon  the  north  side  of  the  creek  upon 
^producing  evidence  to  show  that  upon  that  side  of  the  creek,  and 
at  some  distance  from  it,  there  were  trees  marked  as  corners 
similar  to  those  called  for  in  the  survey,  and  also  a  marked  line 
connecting  those  trees  thus  marked  as  corners?  Or  even  by 
proof  that  those  trees  and  that  line  were  marked  as  corners  and  as 
a  line  of  the  survey  ? 

'  If,  in  such  case.  Paint  creek  would  be  the  boundary,  then  in  the 
case  before  the  court  the  line  of  Perkins  is  the  boundary.  There 
is  no  difference  between  the  hypothetical  case  stated,  and  the  case 
before  the  court,  except  in  the  one  case  a  creek  is  called  for  as  a 
boundary,  in  the  other  the  line  of  a  survey. 

As  before  remarked,  from  first  to  last,  from  the  time  of  the 
making  of  his  entry  up  to  the  time  of  the  emanation  of  his  patent, 
it  was  manifestly  the  intention  of  Bartlet  not  to  interfere  with 
any  of  the  rights  of  Perkins  as  acquired  by  his  previous  location. 
And  yet  it  is  insisted  that  we  are  bound  to  defeat  this  intention, 
because  it  is  possible  that  by  mistake  the  surveyor  may  have 
passed  Perkins'  line,  which  he  calls  for  as  a  boundary,  and  may 
have  included  land  which  belonged  to  Perkins,  in  the  survey 
which  he  made  for  Bartlet. 

In  reality  the  case  presents  this  simple  question,  whether 
173]  *when  an  individual  in  his  patent  or  his  deed  is  bounded 
by  the  lands  of  another,  his  patent  or  his  deed  can  be  so  construed 
as  to  include  those  lands.  As  a  general  rule,  we  hold  that  they 
can  not,  nor  do  we  find  anything  in  the  Virginia  military  land 
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law,  intricate  though  it  may  be,  which  requires  us  to  depart  from 
this  rale  in  the  present  case. 

The  motion  for  a  new  trial  is  overraled,  and  judgment  will  be 
entered  on  the  verdict. 

Judgment  for  the  defendant 


William  H.  Dodge  v.  John  Geidlbt". 

The  limitation  in  the  estray  act,  which  restrains  the  operation  of  town  ordi- 
nancefi  to  animals  owned  by  the  citizens  of  the  town,  applies  to  town 
charters  granted  after  the  passage  of  the  estray  act. 

Two  statutes  in  pari  materia  shall  stand  together,  and  both  have  effect  if 
possible,  for  the  law  does  not  favor  repeals  by  implication. 

This  is  a  writ  of  error  to  the  common  pleas  of  the  county  of 
Washington. 

The  original  suit  was  an  action  of  trespass  for  taking  the  plaint- 
iflf's  hogs. 

The  defendant  justifies  under  the  authority  of  a  by-law  of  the 
town  of  Harmar,  by  which  swine  running  at  large  are  to  be  taken 
np  impounded  and  sold,  if  not  redeemed  by  the  owner  within  five 
days. 

The  plaintiff,  in  his  replication,  avers  that  he  was  not  a  resident 
or  citizen  of  the  town  of  Harmar;  and  so  seeks  to  avoid  the 
justification  under  the  act  regulating  estrays. 

The  court  of  common  pleas  held  the  replication  insufficient,  and 
gave  judgment  for  the  defendant,  to  reverse  which  this  writ  of 
error  is  brought. 

The  charter  of  the  town  of  Harmar?  35  Ohio  L.  323,  sec. 
4, 1837,  enacts: 

*"  That  the  said  town  council  shall  have  full  power  and  au-  [174 
thority  to  prevent  any  description  of  animals  from  running  at 
large  in  the  streets,  lanes,  alleys,  and  commons  within  the  town, 
if,  in  their  opinion,  the  interest,  convenience,  or  safety  of  the  in« 
habitants  shall  require  such  prohibition." 

It  is  not  doubted  that  the  by-law  of  the  town  of  Harmar  is  aa« 
thorized  by  this  provision  of  the  charter, 
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The  act  of  1831,  regalating  estrays,  29  Ohio  L.  471,  eec.  17i 
declares : 

"  That  nothing  in  the  act  to  provide  for  the  incorporation  of 
towns,  and  nothing  in  any  special  act  for  the  incorporation  of 
any  town  or  village  in  this  state,  shall  be  so  construed  as  to  aa- 
thorize  the  making  of  any  by-laws  or  ordinances,  or  to  enforce  the 
same,  of  any  town  or  village,  which  shall  subject  any  animals,  the 
property  of  any  person  not  residing  within  the  limits  of  sach 
town  or  village,  to  be  taken  np  and  dealt  with  in  any  other  man- 
ner than  is  provided  for  in  this  act." 

The  by-law  of  the  town  of  Harmar  does  subject  such  animals 
to  be  taken  up  and  dealt  with  in  another  manner  than  is  provided 
for  in  this  act;  and  the  question  is: 

Does  the  charter  of  1837,  in  this  respect,  repeal  the  estray  act 
of  1831 ? 

Mr,  Vinton,  for  the  plaintiff: 

That  the  language  of  the  charter  is  broad  enough  to  confer  on 
the  town  council  of  Harmar  power  to  make  this  by-law,  will  not 
be  denied  on  the  part  of  the  plaintiff.  Two  questions  then  re* 
main : 

I.  Was  it  the  intention  of  the  legislature,  in  the  act  of  1837,  to 
repeal  the  act  of  1831  ?    If  not : 

II.  Can  the  two  acts,  by  any  known  rules  of  interpretation,  be 
made  to  stand  together. 

The  intention  of  the  legislature  may  be  drawn  from  prior  stat- 
utes on  the  same  subject.  In  1819,  the  town  of  Gallipolis,  under 
a  charter  similar  to  that  of  Harmar,  undertook  to  prevent 
animals,  both  of  the  citizens  and  of  those  who  were  not  citizens, 
175]  from  running  at  large  within  the  limits  of  the  '^'corporation. 
This  gave  rise  to  a  town  and  country  party,  and  the  election  of  a 
representative  to  the  legislature  from  that  county,  in  the  year 
1819,  turned  on  that  point.  The  town  party  was  defeated;  and 
at  the  next  session  of  the  legislature  the  exercise  of  all  such  power 
was  prohibited  by  a  special  amendment  of  the  estray  act.  2 
Chase's  L.  1181.  In  the  revision  of  the  estray  act  in  1824  (2 
Chase's  L.  1410)  and  in  1831  (29  Ohio  L.  476),  the  same  prohibi- 
tion,  verbatim,  was  re-enacted;  and  so  the  law  stood  when  this 
suit  arose  under  the  by-law  of  the  town  of  Harmar. 

Thus  it  is  manifest  that  for  a  long  series  of  years,  the  prohibi- 
tion of  the  power  now  claimed  to  be  exercised  by  the  town  of 
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Harmar  has  been  regarded  by  the  legislature  as  a  matter  of  pab- 
lie  policy,  and  from  the  absenee  of  any  direct  reference  to  the  act 
of  1631,  the  inference  fairly  arises  that  the  legislatare,  in  1837, 
did  not  intend  to  change  this  policy,  and  so,  by  implication,  re* 
poal  the  act  of  1831. 

Can  the  two  laws  then  stand  together?  Ic  is  a  rule,  that  pri- 
vate statutes,  made  fqr  the  accommodation  of  private  citizens  or 
corporations,  ought  not  to  be  construed  to  affect  the  rights  or 
privileges  of  others,  unless  such  construction  results  from  express 
ivords,  or  from  necessary  implication.  Coolidge  v.  Williams,  4 
Idass.  140  ;  Wales  v.  Stetson,  2  Muss.  143. 

Repeals  by  implication  are  things  disfavored  by  the  law,  and 
never  allowed  of  but  where  inconsistency  and  repugnancy  are 
plain  and  unavoidable,  for  these  repeals  carry  along  with  them  a 
tacit  reflection  upon  the  legislators,  that  they  should  ignorantly, 
and  without  knowing  it,  make  one  act  repugnant  to  and  incon- 
aistent  with  another.  19  Yin.  Ab.  525 :  Warder  v.  Areli  2  Wash, 
381. 

The  principle  laid  down  in  McCartero.  Orphan  Asylum  Society, 
9  Cow.  437,  seems  decisive  of  the  present  case.  In  New  York  a 
d^ise  to  a  corporation  is  declared  void  by  the  statute  of  wills.  A 
charter  subsequently  incorporating  the  orphan  asylum  gave  them 
a  right  to  purchase  real  estate.  The  court  held  that  the  two  statutes 
ought  to  be  construed  together,  and  that  the  word  purchase  should 
be  understood  in  a  ^restricted  sense,  and  as  so  intended  by  [176 
the  legislature.  Thus,  the  statute  of  wills  had  full  operation,  and 
the  term  purchase  was  confined  to  such  qiodes  of  acquiring  real 
estate  as  do  not  include  a  devise.  The  legislature  was  considered 
as  granting  to  the  asylum  a  right  to  purchase  subject  to  other  ex- 
isting statutes,  and  as  not  conferring  a  right  to  purchase  without 
restraint. 

The  application  of  this  principle  to  the  present  case  subjects  all 
animals  to  the  restraints  of  the  town  ordinance  whose  owners  live 
in  Harmar,  while  all  other  animals  are  left  to  go  at  large  under 
the  protection  of  the  estray  act. 

IJoDDABD  and  CoNVBRSB,  for  the  defendant: 

The  case  of  Marietta  v.  Fearing,  4  Ohio,  427,  bears  a  closer  re- 
semblance  to  the  one  now  under  consideration  than  any  of  those 
cited  against  us.    It  was  there  held  that  the  estray  act  restricted 
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the  operation  of  an  ordinance  of  the  town  of  Marietta  forbidding 
animals  running  at  large,  to  those  owned  by  its  own  citizens. 
Bat,  between  that  case  and  this,  there  are  three  essential  points 
of  difference: 

1.  The  charter  gave  the  town  of  Marietta  no  power  to  restrain 
animals  except  so  far  as  might  be  derived  from  the  general  au- 
thority to  pass  ordinances  for  the  interest,  safety,  comfort,  and 
convenience  of  its  citizens. 

The  town  of  Harmar  has  "full  power  and  authority"  to  pass 
laws  "  to  prevent  any  description  of  animals  from  running  at  large  in 
the  streets^"  etc. 

2.  The  estray  act  relied  upon  to  defeat  the  ordinance  in  the 
Marietta  case  was  passed  after  the  act  of  incorporation,  and  the 
court,  page  432,  held  that  it  repealed  the  charter  pro  tanto. 

The  estray  act,  relied  on  by  the  plaintiff,  was  passed  before  the 
act  incorporating  the  town  of  Harmar. 

3.  When  the  case  of  Marietta  v.  Fearing  was  decided,  there 
was  a  public  law  in  force  prohibiting  such  interpretation  of  town, 
charters  as  would  authorize  the  taking  up  stray  animals  in  any 
177]  other  manner  than  that  pointed  out  in  the  estray  *act ;  thus 
indicating,  at  least,  the  public  policy  of  the  state. 

Now  there  is  no  such  law  in  force.  It  was  repealed  last  winter. 
88  Local  L.  131. 

We  think  the  counsel  for  the  plaintiff  mistakes  the  fact,  when 
he  says  the  charter  of  Gallipolis  is  similar  to  that  of  Harmar.  It 
is  similar  to  that  of  Marietta,  which  gives  a  general  power  to 
pass  ordinances  "necessary  and  proper  for  the  interest,  comfort, 
safety,  and  convenience  of  the  town  and  its  inhabitants."  6  Ohio 
L.  12;  1^6  Ohio  L.  80.  We  think  this  distinction  very  material 
The  estray  act  declares  that  the  statutes  therein  named  shall  not  be 
so  construed  as  to  authorize  the  making  of  by-laws  forbidding  ani* 
mals  to  run  at  large.  It  is  believed  that  no  statute  named  in  the 
estray  act  gave,  in  terms,  the  powers  so  prohibited.  Such  powers 
were  perhaps  inferable,  the  result  of  construction,  but  in  the  Har- 
mar charter  the  power  is  expressly  given,  to  make  an  ordinance 
forbidding  animals  to  run  at  large  within  the  limits  of  that  cor. 
poration.  In  other  words,  the  charter  of  the  town  of  Harmar,  in 
express  terms,  gives  power  to  do  what  the  estray  act  says  shall 
not  bo  done.  The  rule  for  the  interpretation  of  statutes  then  ap« 
plies :  That  which  comes  last  shall  repeal  what  went  before. 
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Mr.  A.  Nte,  on  the  same  side,  cited  Marietta  v.  Fearing,  4  Ohio, 
431  j  Guddon  r.  East  wick,  1  Salk.  153;  Mooro  v.  Vance,  1  Ohio, 
10;  2  Barn  &  Adol.  818;  S.  C,  22  Eng.  Com.  Law,  190. 

Lane,  C.  J.  In  1831,  the  case  of  the  town  of  Marietta  v.  Fear- 
ing, 4  Ohio,  431,  was  decided  in  this  court,  in  which  it  was  held, 
that,  since  towns  are  public  corporations,  the  provision  in  the 
eslray  act  restrains  the  operation  of  their  ordinances  forbidding 
animals  running  at  large  to  those  owned  by  the  citizens. 

The  defendant  attempts  to  place  this  case  on  a  different  footing, 
because  the  charter  of  the  town  of  Harmar,  being  dated  subse- 
quently to  the  estray  act,  he  infers  it  works  a  repeal  of  the  latter, 
BO  far  as  it  extends  to  that  town. 

^Repeals  by  implication  are  not  favored.  \Vnere  two  [178 
affirmative  statutes  exist,  one  is  not  to  be  construed  to  repeal  the 
other  by  implication,  unless  they  can  be  reconciled  by  no  mode 
of  interpretation.  If  they  admit  of  being  applied  to  different 
subjects,  there  is  no  necessity  of  supposing  an  implied  repeal. 
There  are  many  cases  illustrative  of  this  principle;  especially 
that  reported  in  9  Cowen,  437,  506.  The  statute  of  wills,  in  New 
York,  prohibits  a  devise  to  a  corporation.  A  subsequent  act  in- 
corporating the  Orphan  Asylum  Society  declares  that  they  may 
purchase  real  estate.  The  court  held,  that  the  statute  of  wills  was 
not  repealed  by  the  act  of  incorporation;  for  although  the  word 
purchase^  in  its  most  extensive  signification  includes  a  devise,  yet 
inasmuch  as  the  right  claimed  is,  by  the  statute  of  wills,  expressly 
denied,  it  would  seem  to  be  more  congenial  to  the  spirit  of  both 
acts,  so  understand  the  word  purchase  in  a  restricted  sense,  and 
as  80  intended  by  the  legislature. 

We  feel  this  to  be  an  analogous  case;  and  that  it  was  not  in- 
tended by  the  legislature  to  give  the  corporation  of  Harmar  ex- 
traordinary corporate  powers,  since  their  authority  over  animals, 
as  expressed  by  their  act  of  incorporation,  well  admits  being 
limited  to  their  own  citizens. 

This  whole  difficulty  is  now  removed  by  the  act  of  last  winter, 
by  which  the  restriction  upon  town  corporations  is  omitted ;  and 
no  reasons  appear  why  town  ordinances  now  in  force  do  not 
extend  to  all  animals  at  large,  as  well  those  of  non-residents  as  of 
citizens. 

Judgment  reversed* 
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Thomas  L.  Hawkins,  Administrator  of  Cyrus  Hulburd  i?.  Jaqubs 
HuLBURD)  Administrator  of  H.  J.  Harman  and  others. 

Land  Borip  issued  to  tbe  heir  under  the  act  of  Congress  of  182S  is  liablej  in 
equity,  to  the  debts  of  the  ancestor. 

This  is  a  bill  in  chancery  from  the  coantj  of  Sandusky. 

The  object  of  the  suit  is,  to  compel  the  heir  at  law  of  Cyras 
Hnlburd,  deceased,  to  account  to  tbe  administrator  upon  his 
179]  ^estate,  for  the  amount  of  about  91,400,  received  for  for 
felted  land  stock,  under  an  act  of  Congress,  passed  May  23, 1828, 
entitled  "  an  act  for  the  relief  of  parchasers  of  public  lands  that 
have  reverted  for  non  payment  of  the  purchase  money/' 

The  entries,  in  this  case,  were  made  under  the  act  of  1800,  by 
which  the  credit  system  was  especially  provided  for.  By  section 
6  it  is  enacted,  **  That  the  minimum  price  of  the  public  lands  shall 
be  two  dollars  per  acre,  and  payable  in  installments."  Where  tbe 
conditions  of  the  sale  were  not  complied  with,  relief  was  extended, 
with  various  modifications,  up  to  April,  1820,  when  the  credit  sys- 
tem was  abolished.  By  the  act  of  1821,  persons  holding  certifi- 
cates of  purchase  were  authorized  to  file  a  relinquishment,  in  writ- 
ing, of  any  legal  subdivision  of  tracts  of  land  entered,  and  have 
the  money  paid  on  the  parts  so  relinquished  applied  on  those  re- 
tained, toward  completing  payment.  This  act  also  provides  for 
the  forfeiture  of  the  lands,  if  not  so  paid  for,  within  a  limited 
period,  after  the  transfer  of  the  payments,  and  the  expiration  of 
the  extended  time.  These  enactments,  in  favor  of  purchasers,  in 
different  forms,  and  by  subsequent  statutes,  were  continued  until 
July  4,  1829. 

Cyrus  Hulburd,  the  intestate,  died  on  May  22,  1828.  On  that 
day,  he  had  not  completed  the  payments  for  the  entries  so  by  him 
made.  On  May  23,  1828,  and  one  day  after  his  death,  Congress 
passed  the  act,  declaring  that  where  lands  had  reverted,  or  were 
liable  to  revert,  to  the  United  States,  for  non-compliance  with  the 
terms  of  the  act,  under  which  such  reversion  would  accrue,  etc.,  it 
should  be  the  duty  of  the  register  of  the  land  office,  where  the 
purchase  or  deposit  was  made,  to  issue,  upon  the  application  of 
the  person  legally  entitled  to  the  benefit  of  such  payment,  etc.,  hia 
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or  their  logal  representatives  or  assigns,  a  certificate  for  the 
amount  so  paid  and  not  refunded,  which  should  he  received  and 
credited,  as  cash,  in  payment  of  any  of  the  public  lands,  etc. 
Under  the  provisions  of  this  act,  the  heir  received  the  scrip,  which 
was  afterward  converted  into  money.. 

BoALT,  for  the  plaintiflFl 

♦Harris  &  Spink,  for  the  defendant.  [180 

Wood,  J.  It  is  admitted,  in  this  case,  that  Cyrus  Hulbard,  the 
intestate,  died  in  May,  1828.  At  his  death,  he  had  an  incontestable 
equity  in  the  lands  entered  by  him,  which,  under  the  provisions 
of  the  acts  of  Congress,  had  he  lived,  he  might  have  made  avail- 
able, until  July  4,  1829.  By  the  act  of  May  23, 1828,  passed  one 
day  after  Hulburd*s  death,  that  right  was  made  available  in  scrip. 
This  scrip  was  to  be  issued  "  to  the  person,  or  persons,  legally  en- 
titled to  the  benefit  of"  the  provisions  contained  in  the  act,  *'  his, 
her,  or  their  legal  representatives  or  assigns."  Harriet  Hulburd, 
the  heir  at  law,  availed  herself  of  these  enactments,  and  the  scrip 
was  issued  to  her,  which  was  afterward  converted  into  money. 
She  received  it,  not  as  an  original  right,  conferred  upon  her  by  the 
act  of  Congress,  bat  as  a  right  conferred  upon  the  estate  to  which 
she  stood  in  the  relation  of  heir  at  law.  In  other  words,  it  is  clear 
that  she  is  in  possession  not  bypurchase^  but  by  descent  It  follows, 
then,  that  the  scrip,  though  issued  to  the  heir,  is  assets  which  be- 
longs to  the  estate.  It  has  descended,  liable  to  the  payment  of  debts 
of  the  ancestor,  and  the  heir  must  account  to  the  administrator  for 
the  avails;  for  the  heir  holds  property  descended,  in  trust,  for  the 
benefit  of  creditors,  as  far  as  the  liabilities  of  the  ancestor  extends 

Decree  for  the  complainant. 


Albert  '  S.  Case  v.  Samubl  T.  Heffner. 

Every  indorsement  of 'a  bill  of  exchange  is  a  new  contract,  and  each  indoraer 
becomes  to  the  subsequent  bolder  a  new  drawer. 

Where  a  bill  is  drawn  in  New  York  upon  a  person  residing  in  that  state,  and 
IB  subsequently  indorsed  in  Ohio  to  a  resident  of  Ohio,  and  suit  is  brought 
by  the  holder  against  the  indorser,  the  plaintiff  is  entitled  to  six  per  cent. 
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damages;  and  in  such  case  a  protest  is  necessary,  and  is  competent  to 
prove  a  demand. 

Where  such  hill  is  not  protested,  the  principal  and  interest  without  the 
statute  damages  is  recoverahle  on  proof,  aliunde^  of  demand  and  notice. 

This  is  an  action  of  assumpsit  from  the  county  of  Franklin. 

The  suit  was  brought  upon  a  bill  of  exchange  by  the  holder 
181]  *against  an  indorser.  The  bill  was  made  in  New  York,  and 
all  the  original  parlies  to  it  are,  and  were  at  the  time,  citizens  and 
residents  of  that  state.  The  bill  was  indorsed  before  maturity  by 
the  defendant  in  the  State  of  Ohio,  and  both  the  parties  to  the 
record  are,  and  were  at  the  time  of  indorsement,  citizens  of  this 
state. 

On  the  day  the  bill  fell  due,  it  was  protested  in  the  city  of  New 
York  for  non-payment,  of  which  notice  was  duly  given  to  the  in- 
dorser. On  the  trial  of  the  case  this  protest  was  offered  in  evi- 
dence by  the  plaintiff,  and  was  objected  to  by  the  defendant,  but 
the  objection  was  overruled  by  the  court.  No  other  evidence  of 
demand  was  offered. 

The  jury  returned  a  verdict  for  the  plaintiff,  subject  to  the 
opinion  of  the  court  whether  the  plaintiff,  in  addition  to  the  prin- 
cipal and  interest  of  the  bill,  is  entitled  to  six  per  cent,  damages 
under  the  statute. 

After  verdict,  the  defendant,  by  his  counsel,  moved  for  a  new 
trial,  on  the  ground  that  the  court  erred  in  admitting  the  protest 
as  evidence  of  demand. 

This  motion  was  reserved  for  decision  here,  as  well  as  the  ques- 
tion of  damages. 

G.  Swan,  for  the  defendant,  in  support  of  the  motion  for  a  new 
trial,  insisted  that  there  are  but  two  kinds  of  bills  of  exchange, 
foreign  and  inland.  Foreign  bills  are  those  drawn  upon  a  person 
or  persons  residing  without  the  jurisdiction  of  the  United  States; 
inland,  those  drawn  upon  a  person  within  the  jurisdiction  of  the 
United  States.  Our  statute  makes  a  difference  between  bills  drawn 
upon  persons  residing  without  the  jurisdiction  of  the  state  and 
within  the  jurisdiction  of  the  United  States,  and  those  drawn  upon 
persons  without  the  Jurisdiction  of  the  United  States.  In  efther 
case  a  protest  is  necessary  in  order  to  entitle  the  holder  to  dam- 
ages under  the  statute.  But  such  protest  is  not  evidence  of  a  de- 
mand unless  the  bill  be  foreign 
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To  show  that  no  protest  was  necessary  in  case  of  an  inland  bill, 
and  that  the  same  could  not  be  received  as  evidence  of  a  demand, 
he  cited  Crisson  v.  Williamson,  1  Marsh.  (Ky.)  454;  *Chitty  [182 
on  Bills,  9  ed.  499,  500;  Union  Bank  v.  Hyde,  6  Wheat.  572; 
Nichols  V.  Webb,  8  Wheat.  326. 

To  sustain  the  position  that  a  bill  drawn  in  one  state  upon  a  per- 
son residing  in  another,  is  an  inland  bill,  he  cited  Miller  v.  Hack- 
ley,  5  Johns.  3'?5 ;  Winthrop  v.  Pepoon,  1  Bay,  468;  2  Hay.  280  ; 
Robinson  v,  Johnson,  1  Missouri,  434. 

But  he  further  argued  that  should  the  court  be  of  opinion  that 
such  a  bill  is  a  foreign  bill,  that  the  bill  in  the  case  before  the  court 
must  be  considered  as  inland.  It  was  drawn  in  New  York  upon  a 
person  residing  in  that  state,  and  was  strictly  an  inland  bill.  The 
subsequent  indorsement  in  Ohio  could  not  change  its  character. 
And  to  sustain  this  position  he  referred  to  the  cases  already  cited. 
Being  at  its  inception  an  inland  bill,  and  being  governed  by  the 
law  of  the  place  where  drawn,  no  damages  over  and  above  the 
principal  and  interest  can  be  assessed. 

N.  H.  SwATNB,  for  the  plaintifiP,  insisted  that  this  bill  as  between 
the  parties  to  the  record  must  be  considered  as  a  foreign  bill,*  and 
that  of  course  the  protest  was  competent  evidence.  Although  as 
between  the  original  parties  the  bill  was  inland,  and  as  between 
those  parties  the  rule  of  damages  must  be  according  to  the  law  of 
the  state  where  the  contract  was  made,  yet  every  indorsement  is 
a  new  contract,  each  indorser  becoming  as  a  new  drawer  to  all 
subsequent  holders.  And  as  between  such  holder  and  indorser; 
the  law  of  the  place  where  the  indorsement  is  made  must  govern 
in  the  assessment  of  damages.  Story's  Conflict  of  Laws,  261 ;  1 
Kent's  Com.  459 ;  Slocura  v,  Pomeroy,  6  Cranch,  221 ;  Aymar  v, 
Sheldon,  12  Wend.  439;  Heylyn  v.  Adamson,  2  Burr.  669;  Chitty 
on  Bills,  142  ;  Ballingalls  v.  Gloster,  3  East,  480 ;  Townsley  v.  Sum- 
rail,  2  Pet.  170 

HiTCHOOGK,  J.  Two  questions  are  raised  for  the  consideration 
of  the  court  in  this  case. 

1.  Whether  the  protest  was  properly  admitted  in  evidence. 

2.  Whether,  under  the  circumstances  of  the  case,  the  plaintiff  is 
entitled  to  six  per  cent,  damages. 

*These  two  questions  are  intimately  connected,  and  the  [183 
decision  of  one  must  operate,  in  a  great  measure,  to  detiide  the 
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other.  If  the  protest  was  competent  evidence,  it  is  because  the 
bill  is  considered  as  a  foreign  bill,  and,  if  a  foreign  bill,  then  the 
plaintiff  is  entitled,  under  our  statute,  to  the  damages  claimed. 
This  statute  makes  a  distinction  between  bills  drawn  upon  per- 
sons residing  without  the  jurisdiction  of  this  state,  but  within  the 
jurisdiction  of  the  United  States,  and  those  drawn  upon  persons 
without  the  jurisdiction  of  the  United  States.  It  is  as  follows: 
"When  any  bill  of  exchange  shall  be  drawn  for  the  payment  of 
any  sum  of  money,  and  such  bill  shall  be  legally  protested  for  non- 
payment or  non-acceptance,  the  drawer  or  drawers,  indorser  or 
indorsers,  shall  be  subject  to  the  payment  of  twelve  per  cent,  dam- 
ages thereon,  if  drawn  on  any  person  or  persons,  or  body  corpo- 
rate, without  the  jurisdiction  of  the  United  States ;  and  six  per 
cent,  damages  thereon  if  drawn  on  any  person  or  persons,  or  body 
corporate,  within  the  jurisdiction  of  the  United  States,  and  with- 
out the  jurisdiction  of  this  state."  In  either  case  a  protest  is  nec- 
essary to  entitle  the  holder  to  the  damages  specified.  This  statute, 
it  is  true,  does  not,  in  terms,  determine  the  character  of  a  bill,  but, 
it  may,  in  connection  with  the  general  principles  of  law,  aid  us 
in  fixing  that  character. 

Bills  are  either  foreign  or  inland.  As  it  respects  foreign  bills, 
there  is  no  controversy  bat  that  a  protest  is  competent  evidence 
of  a  demand.  Indeed,  it  seems  to  be  the  only  proper  evidence. 
Such  bills,  if  not  accepted,  or  if  not  paid,  must  be  protested  in 
order  to  charge  the  drawer  or  an  indorser.  It  is  equally  well  set- 
tled that  in  the  case  of  an  inland  bill  no  protest  is  necessary;  and, 
not  being  necessary,  the  protest;  if  one  be  made,  can  not  be  given 
in  evidence,  but  the  notary  himself  must  be  called  as  a  witness. 
If  not  protested,  the  appropriate  demand  may  be  proven  by  any 
disinterested  witness.  3  Kent's  Com.  93, 2  ed. ;  Rogers  v.  Stevens, 
2  Term,  713;  Leftley  v.  Mills,  4  Term,  170;  Union  Bank  v.  Hyde, 
6  Wheat.  672;  Townsloy  v.  Sumrall,  2  Pet.  170. 

The  bill,  which  is  now  the  subject  matter  of  controversy, 
184:]  *when  drawn,  was  clearly  an  inland  bill,  and,  if  it  must  be 
BO  considered  as  between  the  present  parties  to  the  record,  the 
court  unquestionably  erred  in  receiving  the  protest  in  evi- 
dence. This  leads  us  to  inquire  into  the  operation  and  effect  of 
the  indorsement  by  the  defendants  to  the  plaintiff,  which  was 
made  in  the  State  of  Ohio,  previous  to  the  time  the  bill  fell  due. 
In  settling  this  question,  it  may  be  as  well  at  once  to  refer  to  au- 
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thorities.  In  the  case  of  Slocum  v.  Pomeroy,  6  Orancb,  221,  it  is 
fiaid  by  the  court,  in  speaking  of  the  indorsement  of  the  bill, 
**that  the  indorsement  is  understood  to  be  not  simply  the  trans- 
fer of  the  paper,  but  a  new  and  substantive  contract.*'  In  the  case 
of  Aymar  v.  Sheldon,  10  Wend.  ^39,  the  Supremo  Court  of  New 
York  say,  "No  principle  seems  more  fully  settled,  or  better  under- 
stood in  commercial  law,  than  that  the  contract  of  the  indorser  is 
a  new  and  independent  contract,  and  that  the  extent  of  his  obli- 
gation is  determined  by  it.  The  transfer  by  indorsement  is  equiv- 
alent in  effect  to  the  drawing  of  a  bill,  the  indorser  being,  in  al- 
most every  respect,  as  a  new  drawer."  And,  it  is  added,  "on 
this  ground  the  rate  of  damages  in  an  action  against  the  indorser, 
is  governed  by  the  law  of  the  place  where  the  indorsement  is 
made,  being  regulated  by  the  lex  loci  contractus"  In  the  case  of 
Ballingalls  v.  Gloster,  3  East,  481,  Lord  Ellenborough  says, 
"  There  is  no  distinguishing  the  case  of  an  indorser  from  that  of 
the  drawer,  it  having  been  long  ago  decided  that  every  indorser 
is  in  the  nature  of  a  new  drawer.  Every  indorsement  is  a  new 
bill,  and  the  indorser  stands  as  to  his  indorsee  in  the  law  merchant 
the  same  as  the  drawer."  In  the  case  of  Heylin  v,  Adamson,  2 
Burr.  674,  Lord  Mansfield  said,  when  a  bill  of  exchange  is  indorsed, 
"  as  between  the  indorser  and  indorsee,  it  is  a  new  bill  of  exchange, 
and  the  indorser  stands  in  the  place  of  the  drawer."  Justice 
Story,  in  his  treatise  upon  the  Conflict  of  Laws,  261,  says,  "  Suppose 
a  negotiable  bill  of  exchange  is  drawn  in  Massachusetts  on  Eng- 
land, and  is  indorsed  in  New  York,  and  again  by  the  first  in- 
dorsee in  Pennsylvania,  and  by  the  second  in  Maryland,  and  the 
bill  is  dishonored ;  what  damages  will  the  holder  be  entitled  to? 
The  law  as  to  damages  '''in  these  states  is  differenf)  what  [185 
rule,  then,  is  to  govern?  The  answer  is,  that  in  each  case,  the 
lex  loci  contractus.  The  drawer  is  liable,  according  to  the  law  of  the 
place  where  the  bill  was  drawn ;  and  the  successive  indorsers  ac- 
cording to  the  law  of  the  place  of  their  indorsement,  every  indorse^ 
ment  being  treated  as  a  new  and  substantive  contract  The  consequence 
is,  that  the  indorser  may  render  himself  liable,  upon  a  dishonor  of 
the  bill,  for  a  much  higher  rate  of  damages  than  ho  can  recover  from 
the  drawer.  But  this  results  from  his  own  voluntary  contract; 
and  not  from  any  collision  arising  from  the  nature  of  the  original 
contract."  Without  citing  further  authorities,  these  are  sufficient 
to  show  that  every  indorsement  is  a  new  and  substantive  contraot|. 
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and  mast  be  governed  by  the  law  of  the  state  where  made.  Wb^n, 
therefore,  this  bill  was  indorsed  by  the  defendant,  he  became  as  a 
new  drawer  to  the  plaintiif,  and,  as  between  them,  it  is  the  same 
as  would  have  been  a  bill  drawn  by  the  defendant  upon  a  person 
<*  within  the  jurisdiction  of  the  United  States  and  without  the 
jurisdiction  of  this  state." 

The  next  question  arising  is,  whether  the  bill  so  drawn  is  a 
foreign  bill. 

Upon  this  point,  the  decisions  of  the  courts  in  the  different 
states  have  not  been  uniform,  and  some  of  these  decisions  are  at 
variance  with  the  decisions  of  the  Supreme  Court  of  the  United 
States.  In  the  case  of  Miller  v.  Haohley,  5  Johns.  375,  it  was 
held  by  the  Supreme  Court  of  New  York,  that  a  bill  drawn  in  that 
state  on  Charleston,  or  any  place  in  the  United  States,  is  an  in- 
land bill,  on  which  a  protest  for  non-payment  or  non-acceptance 
is  not  neoessaiy.  Upon  the  authority  of  this  case  the  same  prin. 
cipie  was  decided  in  the  case  of  Eobinson  t;.  Johnson,  1  Mo.  434;. 
In  this  latter  case,  however,  it  was  holden  that  the  bill  must  be 
protested  in  order  to  entitle  the  holder  to  statutory  damaices,  and 
that  this  must  be  proven  on  the  trial.  In  South  Carolina  and 
Pennsylvania,  such  bills  are  considered  in  the  light  of  foreign 
bills,  requiring  protest.  In  the  case  of  the  Phenix  Bank  t?,  Hus- 
soy,  12  Pick.  433,  it  was  decided,  **  that  a  bill  ol*  exchange,  drawn 
1S6]  "^by  a  person  residing  in  one  of  the  United  States,  upon  a 
person  residing  in  another,  is  a  foreign  bill."  In  the  case  of 
Townsley  v.  Sumrall,  2  Pet.  170,  this  question  was  agitated,  but 
does  not  seem  to  have  been  definite!}'  settled.  Justice  Story,  in 
giving  the  opinion  of  the  court,  at  page  178,  says,  *'  We  do  not 
think  it  necessary  in  this  case  to  decido  whether  a  bill  drawn  in 
one  state  upon  persons  residing  in  another  state  within  the  Union, 
is  to  be  deemed  a  foreign  or  inland  bill  of  exchange.  Foreign  it 
certainly  is  not,  if  by  such  appellation  is  understood  a  bill  drawn 
upon  a  country  under  a  totally  distinct  and  independent  sover- 
eignty and  allegiance.  Inland  it  is  not,  if  by  that  appellation  is 
understood  a  bill  drawn  in  one  part  of  the  territory,  on  another 
part,  exclusively  under  the  same  municipal  laws,  and  exclusively 
governed  by  the  same  sovereign  power.  It  would  seem  to  consti- 
tute an  intermediate  case."  At  page  180,  he  adds,  **  It  is  notdis- 
puted,  that  by  the  general  custom  of  merchants  in  the  United 
■States,  bills  of  exchange  drawn  in  one  state  on  another  state,  are, 
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if  dishonored,  protested  by  a  notary,  and  the  prodaction  of  such 
protest  is  the  customary  document  of  the  dislionor.  It  is  a  prac- 
tice founded  in  general  convenience,  and  has  been  adopted  for  the 
same  reasons  wliich  .apply  to  foreign  bills,  in  the  strictest  sense. 
The  distance  between  some  of  these  states,  and  the  difficulty  of 
obtaining  other  evidence,  is  far  greater  than  between  England  and 
France,  or  between  the  continental  nations  of  Europe,  where  the 
general  rule  prevails.  We  think,  upon  this  ground  alone  the  rea- 
son for  admitting  foreign  protests  would  apply  to  cases  like  the 
present,  and  furnish  a  just  analogy  to  govern  it."  The  same  ques- 
tion was  again  presented  to  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Bnckner  v.  Pinley,  2  Pot.  586,  and,  after  full 
argument,  it  was  decided,  that  bills  of  exchange,  drawn  in  ono 
state  of  the  Union  on  persons  living  in  another  state,  partake  of 
the  character  of  foreign  bills,  and  ought  to  be  so  treated  in  the 
courts  of  the  United  States.  From  all  these  cases  there  can  be 
DO  question  that  the  weight  of  authority  in  the  United  States  is, 
that  a  bill  thus  drawn  is  *to  be  considered  a  foreign  bill,  at  [187 
least  thus  far,  that  a  protest  is  good  evidence  of  the  facts  it  contain. 
In  the  determination  of  this  question,  it  is  proper  that  wo  take 
into  consideration  our  own  statute  upon  the  subject.  This  statute, 
it  will  be  seen,  makes  a  difference  between  bills  drawn  on  persons 
residing  without  the  state,  but  within  the  United  States,  and  those 
residing  without  the  United  States.  In  the  former  cose  the  holder 
is  entitled  to  six  per  cent,  damages  over  and  above  the  principal 
and  interest  of  the  bill;  in  the  latter  he  is  entitled  to  twelve  per 
cent.  But  in  either  case,  in  order  to  lay  the  foundation  for  these 
damages,  it  seems  to  be  necessary  that  there  should  be  a  protest. 
At  least  no  provision  is  made  for  damages,  unless  ''such  bill  shall 
be  legally  protested  for  n  on -acceptance  or  non-payment."  Before 
these  damages  are  recovered,  then,  this  i)rote8t  must  be  proven, 
and  how  shall  it  be  proven  except  by  the  notarial  seal?  It  is  ad- 
mitted by  counsel,  that  for  the  purpose  of  recovering  the  statutory 
damages,  it  is  competent  evidence,  but  it  is  insisted  that  it  furnishes 
DO  competent  evidence  of  demand,  and  such  seems  to  have  been 
the  opinion  of  the  court  in  the  case  cited  from  Missouri.  But  we 
entertain  the  opinion  that  the  legislature,  in  making  the  protest 
necessary,  intended  to  give  it  the  same  effect,  as,  by  the  custom  of 
merchants,  is  given  to  protest  of  foreign  bills  of  exchange.  Upon 
the  whole,  whether  we  adopt  the  principles  settled  by  the  author- 
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itiefl  cited,  or  depend  alone  upon  the  construction  of  our  statute, 
we  believe  the  protest  in  the  case  under  consideration  was  prop- 
erly received  in  evidence. 

We  might  perhaps,  with  propriety  stop  here,  but  there  is  another 
question  growing  out  of  the  statute  which  we  have  considered, 
and  upon  which  we  all  concur  in  opinion.  It  is  this :  Is  a  protest 
necessary  in  every  case  of  non-acceptance  or  non-payment  of  a 
bill  of  exchange,  drawn  in  this  state  upon  a  person  residing  in 
another  state  of  the  Union,  in  order  to  entitle  the  holder  to  re- 
cover against  the  drawer  or  indorser?  If  such  bill  be,  strictly 
speaking,  foreign,  a  protest  would  be  necessary.  But  the  statute, 
168]  discriminating  as  it  does  between  *bills  drawn  on  persons 
without  and  within  the  United  States,  it  is  believed  the  legislature 
intended  that  the  former  should  be  considered  as  foreign  bills,  but 
that  as  to  the  latter  it  was  left  to  the  option  of  the  holder,  to 
treat  them  as  foreign  by  procuring  tbem  to  be  protested,  or  as  in- 
land by  making  demand  and  giving  notice  of  the  dishonor,  in  the 
same  manner  as  if  drawn  upon  a  person  residing  within  the  state. 
If,  then,  a  bill  is  drawn  in  this  state  on  a  person  resident  in  another 
state,  the  drawer  or  indorser  will  be  charged,  upon  proof  of  demand 
in  due  time  made  upon  the  drawer  or  acceptor,  and  notice.  This 
proof  may  be  made  by  the  introduction  of  the  protest,  if  the  bill 
has  been  protested,  and  in  such  case  the  holder  will  be  entitled  to 
the  six  per  cent,  damages.  Or  it  may  be  made  by  the  introduction 
of  any  other  evidence  which  conduces  to  prove  the  fact.  But  if 
there  has  been  no  protest,  the  holder  can  recover  no  damages 
beyond  the  principal  and  interest  of  the  bill. 

The  motion  for  a  new  trial  will  be  overruled,  and  the  plaintiff 
may  take  judgment  for  the  principal  and  interest  of  the  bill,  with 
six  per  cent,  damages  and  the  costs  of  the  protest,  together  with 
costs  of  suit. 

Motion  overruled. 


Th«  Lksseb  op  Db  Segond  and  Warden  t?.  Culveb  and  Burk. 

The  record  of  a  deed,  purporting  to  be  acknowledged  before  an  officer  not 
known  to  our  laws,  is  not  admissible  in  evidence,  unless  his  authority  bo 
shown. 
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This  is  a  motion  for  a  new  trial,  in  an  action  of  ejectment  from 
the  county  of  Knox. 

The  plaintiff  offered,  as  a  part  of  his  title,  a  copy  of  the  records 
of  deeds  of  the  county,  which  contains  a  document,  purporting  to 
be  a  deed,  by  General  De  Segond,  executed  in  *the  pres-  [189 
ence  of  two  witnesses,  and   bearing  the  following  acknowiedg 
ment: 

"On  June  11,  1804,  came  personally  before  me,  Le  General 
Segond,  of  Paris,  in  the  kingdom  of  France,  and  to  me  known  to 
be  the  person  described  in,  and  who  executed  the  within  convey- 
ance, and  he  duly  acknowledged  before  me,  that  he  executed  the 
same" — what  follows  is*  obscure ;  if  read  correct,  it  is,  "  per  fait 
Ponegle  Bannati. 

**  Onze  day  June,  1804.  **  Bebiqny,  Public  Auditor.'* 

This  record  was  objected  to,  but  admitted,  and  a  verdict  hav- 
ing been  rendered  for  the  plaintiff,  this  motion  is  made  for  a  new 
trial. 

H.  Delano  and  C.  B.  Goddarb,  for  the  motion ; 

The  laws  of  Ohio  have  uniformily  held  all  deeds  to  be  valid 
which  were  executed  according  to  the  laws  and  usages  of  the  state 
or  country  where  made.  1  Cbase's  L,  342,  484 ;  2  Chase*s  L.  1041, 
1149;  3  Chase's  L.  1843. 

Was,  then,  the  deed  admitted  in  evidence,  executed  according 
to  the  laws  and  usages  of  France?  The  laws  and  usages  of  any 
country  are  matters  of  fact,  capable  ot  proof,  and  the  party  who 
offers  a  foreign  deed  in  evidence  ought  to  show  what  such  laws 
and  usages  are,  that  the  court  may  see  whether  they  have  been 
complied  with  or  not.  In  this  case  no  such  evidence  was  offered. 
Of  our  own  laws  the  court  will  take  notice  ex  officio^  but  not  so  of 
the  laws  of  foreign  states. 

Nor  does  the  act  ot  1831  (3  Chase's  L.  1843)  dispense  with  the 
necessity  of  this  proof.  That  statute  provides,  '^  that  all  copies 
from  the  records  of  deeds,"  etc.  "  shall  be  prima  facie  evidence  of 
the  existence  of  such  deeds." 

This  act  makes  a  copy  from  the  record  evidence  that  an  orig- 
inal deed  did  exist,  but  it  by  no  means  declares  that  such  copy 
shall  carry  with  it  the  evidence  of  the  due  execution  of  the  orig- 
inal. The  copy  is  received  in  place  of  the  original,  and  he  who 
offers  the  copy  is  still  to  prove  that  the  original  *wa8  exe-   [190 

165 


Digitized  by  VjOOQIC 


191  SUPREME  COURT  OF  OHIO. 

De  Segond  and  another  v.  Culver  and  another. 

cuted  according  to  tbo  laws  of  the  country  whore  raade.  The 
Btatute,  at  best,  is  liable  to  abase,  and  the  court  will  hesitate  to 
give  it  an  interpretation  which  will  permit  any  instrument  in 
le  shape  of  a  deed  to  be  put  on  record,  and  then  make  a  copy  of 
the  record  evidence  of  its  conformity  to  the  laws  of  the  country 
where  it  purports  to  be  executed. 

H.  Stanbery  and  M.  A.  Sayre,  contra: 

The  certificate  of  the  officer  taking  the  acknowledgment,  where 
it  appears  ho  acts  in  his  official  capacity,  is  prima  facie  evidence 
that  he  is  duly  authorized,  and  that  it  is  in  conformity  with  the 
laws  of  the  country  where  made.  In  Johnson  v.  Haines,  2  Ohio, 
55^  this  court  held,  that  *'  the  acknowledgment  or  proof  is  nothing, 
unless  it  be  taken  by  an  -authorized  officer,  and  whether  the 
person  be  authorized  or  not,  is  a  fact  which  ought  to  appear  in 
the  certificate  of  the  officer  himself.  This,  prima  facie^  would  be 
sufficient  to  authorize  the  record,  and  throw  the  proof  on  the  per- 
son impeaching  the  deed.*' 

The  burden  then  lies  upon  the  defendants  to  show  that  tbo  deed 
was  not  made  in  conformity  with  the  laws  of  France. 

The  certificate  contains  all  the  requirements  demanded  by  our 
law.  If,  therefore,  the  deed  has  been  duly  admitted  to  record, 
agreeably  to  the  requisitions  of  law,  there  can  be  no  question  but 
what  it  was  properly  admitted  in  evidence. 

That  this  construction  of  the  different  acta,  respecting  the  ac- 
knowledgment and  recording  of  deeds,  is  correct,  is  clearly  illus- 
trated from  the  fact,  that  it  has  been  the  uniform  practice  to  admit 
deeds  thus  proved  or  acknowledged  to  record  in  all  parts  of  the 
state.  To  adopt  a  different  rule  at  this  time  would  create  infinite 
mischief,  and  jeopardize  nearly  one-half  of  the  titles  to  real  estate 
in  Ohio.  Many  patents  have  been  issued  by  the  general  govern- 
ment, as  in  this  instance,  to  foreigners  or  citizens  of  other  states, 
for  services  rendered  in  the  revolution,  who  had  no  design  of  oc- 
cupying the  land  thus  conveyed.  They  have  conveyed  them  to 
others,  according  to  the  laws  and  usages  of  the  country  or  state 
191]  where  they  resided.  It  is  not  *pre8umed  that  they  were  fami- 
liar with  our  laws.  Hence,  there  has  been  a  disposition,  at  all 
times,  by  our  laws  and  usages,  to  provide  against  the  difficulties 
that  might  arise,  if  any  other  construction  should  be  given  to  our 
statutes  upon  that  subject. 
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Lane,  0.  J.  If  I  should  indulge  my  conjectures  as  to  this 
paper,  I  should  take  it  that  the  acknowledgment  was  written  in 
Prenjch,  and  was  translated  for  the  record.  If  this  be  so,  the 
record  is  not  a  true  copy  of  the  deed,  and  should  be  rejected.  But 
waiving  all  inquiry  upon  this  point,  we  must  look  to  see  if  it  car- 
ries with  it  the  legal  marks  of  authentication.  It  is  acknowledged 
before  a  '*  public  auditor.*'  The  deed  is  said  to  be  made  by  the 
General  de  Segond,  of  Paris,  in  the  kingdom  of  Franco;  but 
the  place  where  either  deed  or  acknowledgment  are  made,  are  no- 
where stated,  and  nowhere  discoverable  from  the  paper  or  proof, 
A  public  auditor  is  the  designation  of  an  officer  not  known  to  our 
laws,  and  I  am  ignorant  of  the  country  to  which  he  belongs. 

The  statutes  of  Ohio  have  always  r^ognized  deeds  as  valid 
which  wore  executed  according  to  the  laws  of  the  place  where 
made.  This  deed  has  no  locality  on  its  face,  and  we  know  not  the 
country  to  whose  laws  we  should  recur  for  proof  of  its  proper 
execution.  But  if  the  laws  of  France  are  to  prescribe  its  forms, 
and  those  different  from  such  as  our  own  laws  direct,  we  most 
look  to  the  person  introducing  the  deed  for  information  and  proof 
that  they  have  been  duly  pursued.  It  is  not  enough  that  the  ac- 
knowledgment should  have  been  made  before  some  one  who  as- 
sumes some  official  capacity  to  receive  it.  If  the  officer  be  not 
one,  to  whom,  in  the  ordinary  scope  of  official  duty,  the  authen- 
tication of  such  instruments  belongs,  we  can  not  presume  any  such 
authority  without  proof.  The  case  in  9  Ohio,  168,  does  not  conflict 
with  this. 

We  think  the  court  erred  in  admitting  the  deed. 

New  trial  granted. 


*Thb  City  of  Cincinnati  v.  David  Gwynne.  [192 

An  ordinance  of  the  city  council  requiring  the  mayor  to  enforce  the  collection 
of  a  special  tax  by  suit,  in  the  nature  of  an  action  of  debt,  does  not  violate 
the  city  charter,  or  the  general  law  of  the  land. 

This  is  a  certiorari  to  the  court  of  common  pleas  of  the  county 
county  of  Hamilton. 
It  brings  into  this  court  a  record  of  certain  proceedings  before 
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the  mayor  of  the  city  of  Cinoinnati,  to  enforce  the  collection  of  a 
special  tax,  assessed  apon  a  lot  of  groand  lying  on  Yine  streeti 
owned  by  the  defendant  Gwynne,  for  the  purpose  of  improying 
said  street.  It  being  reported  to  the  mayor  that  the  tax  was  un- 
paid, he  issued  a  sammons  against  Gwynne,  dated  October  2,  1838, 
returnable  on  the  6th  day  of  the  same  month,  which  was  returned 
served.  The  case  was  laid  over  until  the  8th,  when  the  defendant 
appeared  by  counsel,  and  no  proof  being  made  that  the  tax  as- 
sessed had  been  paid,  judgment  was  rendered  against  him  for 
$69.81,  the  amount  of  tax  and  costs.  On  the  docket  of  the  mayor, 
the  city  of  Cincinnati  is  named  as  plaintiff,  and  the  action  is  called 
an  action  of  debt. 

The  case  was  removed  into  the  court  of  common  pleas,  by  writ 
of  certiorari^  and  it  was  assigned  for  error,  that  the  mayor  of  Cin- 
cinnati had  not  by  law  jurisdiction  of  the  case  in  the  record  and 
proceedings  set  oat.  For  this  error  the  court  of  common  pleas 
reversed  the  judgment  of  the  mayor,  and  to  reverse  the  judg« 
raent  of  the  court  of  common  pleas  this  writ  of  certiorari  is  pros- 
ecuted. 

E.  Woodruff,  for  the  plaintiff. 

N.  Wright,  Thompson  and  Chase,  for  the  defendant. 

Hitchcock,  J.  The  exception  which  is  taken  to  the  juris- 
diction of  the  mayor  of  the  city  of  Cincinnati  in  the  present 
193]  *case  is,  that  by  the  act  incorporating  the  city,  no  civil 
jurisdiction  is  conferred  on  that  officer,  and  that  it  appears  from 
the  record  that  he  has  attempted  to  exercise  such  jurisdiction. 

In  order  to  a  correct  determination  of  the  case,  it  is  necessary 
that  we  ascertain  the  true  nature  and  character  of  the  whole 
transaction,  and  in  attempting  to  do  this,  we  ought  rath^to  look 
to  the  substance  than  to  the  form  of  words  made  use  of.  It  is  true 
the  record  shows  that  in  form,  a  judgment  as  in  debt  is  rendered, 
but  still  the  true  character  of  the  whole  proceeding  is  to  enforce 
the  collection  of  a  tax  assessed  by  the  competent  authority  of  the 
city  for  the  purpose  of  paving  a  public  street.  Whether  there 
was  power  to  assess  the  tax,  and  power  to  collect  it,  are  important 
questions,  far  more  important  than  is  the  question  as  to  the  par- 
ticular mode  of  collection.  Still,  in  prescribing  the  mode  of  as- 
sessing or  collecting,  the  city  authorities  can  not  be  permitted  to 
contravene  the  laws  of  the  state.  Their  powers  are  prescribed 
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by  tho  act  of  incorporation  under  which  they  exist,  and  when  they 
transcend  these  powers  their  acts  are  void.  This  act  of  incorpora- 
tion then,  and  the  ordinances  made  in  pursuance  thereof,  consti- 
tute the  law  of  the  case,  and  if  from  these,  tho  powers  exercise.d 
by  the  mayor  can  not  be  fairly  deduced,  the  court  of  common 
pleas  correctly  decided  that  he  had  no  jurisdiction  of  the  subject 
matter  before  him. 

This  act  of  incorporation  was  passed  on  March  1, 1834.  32  Ohio 
L.  245.  In  section  1,  it  is  provided  that,  "for  the  better  ordering 
and  governing  said  city,  the  exercise  of  the  corporate  powers  of 
the  same,  herein  and  hereby  granted,  and  the  administration  of 
its  fiscal,  prudential,  and  municipal  concerns,  with  the  conduct, 
direction,  and  government  thereof,  shall  be  vested  in  one  principal 
oflScer  to  be  styled  tho  mayor,  a  board  .of  trustees  consisting  of 
three  members  of  each  ward,  to  be  denominated  the  city  council, 
together  with  such  other  officers  as  are  hereinafter  mentioned  and 
provided  for."  The  city  council  is  vested  with  the  legislative 
power  of  tho  city,  and  are  authorized  "to  impose  fines,  forfeit- 
ures, and  penalties  on  all  persons  offending  against  the  laws 
*and  ordinances  of  said  city,  and'  provide  for  the  prosecu-  [194 
tion,  recovery,  ana  collection  thereof."  To  defray  the  current  ex- 
penses of  tfie  city,  the  council  is  further  authorized  to  levy  and 
collect  taxes  upon  the  real  and  personal  property  within  its  limits, 
as  the  same  is  or  shall  be  appraised  and  returned  on  the  grand 
levy  of  the  state,  and  upon  other  enumerated  articles  which  are 
not  included  in  the  general  list  of  taxable  property.  Tho  council 
have  further  power,  **  to  be  caused  to  bo  opened,  paved,  repaved, 
or  improved  any  street,  lane,  alley,  market  space,  or  public  land- 
ing," on  certain  conditions,  and  "to  levy  and  collect  a  special  tax^ 
for  the  costs  and  expenses  of  tho  same,  by  an  equal  assessment 
of  the  feet  front  bounding  or  abutting  "  on  such  street,  lane,  alley 
etc. 

This  last  clause  removes  all  doubt  as  to  the  power  of  the  city 
authorities  to  levy  a  special  tax  of  the  character  of  the  one  in  the 
case  under  consideration.  The  power  is  expressly  conferred,  and 
so  is  the  power  to  collect.  The  particular  mode  of  collecting, 
however,  not  having  been  prescribed  in  the  act  of  incorporation, 
must  be  prescribed  by  ordinance  of  tho  city  council,  and  if  such 
ordinance  is  not  contrary  to,  or  does  not  violate  any  law  of  the 
ITnited  States  or  of  this  state,  it  will  bo  binding. 
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In  section  4  of  the  act  of  incorporation,  the  powers  and  duties 
of  the  major  are  defined.  Among  other  things,  it  is  prescribed 
that,  **he  shall  perform  such  duties,  and  exercise  such  powers  as 
from  time  to  time  may  devolve  upon  him  by  the  ordinances  of 
said  city,  not  inconsistent  with  the  provisions  of  this  act,  and  the 
.character  and  dignity  of  his  office."  "  Ho  shall,  in  his  judicial 
capacity,  have  exclusive  original  jurisdiction  of  all  cases  for  the 
violation  of  the  ordinances  of  said  city,  and  criminal  jurisdiction 
in  all  cases  where,  by  the  laws  of  this  state,  justices  of  the  peace 
within  the  township  of  Cincinnati  shall  be  authorized  to  hear  and 
determine,  or  in  any  manner  have  power  to  act;  and  for  the  due 
and  efficient  exercise  of  the  power  herein  and  hereby  vested  in 
him,  he  shall  have  power,  and  it  shall  be  lawful  for  him,  to  award 
all  such  process,  and  issue  such  writs  as  may  be  necessary,"  etc 
195]  *In  a  proviso  to  this  section,  the  right  of  appeal  is  secured, 
where  a  defendant  brought  before  the  mayor  shall  be  adjudged 
to  pay  a  fine  of  more  than  ten  dollars  for  the  breach  of  any  ordi- 
nance of  the  city. 

In  pursuance  of  the  power  vested  in  the  city  council  of  levying 
and  collecting  special  taxes,  to  defray  the  expenses  of  paving,  etc., 
that  body  on  November  5,  1834,  passed  a  general  ordinance  on 
the  subject,  in  which  it  is  provided  that  if  the  owner  or  owners, 
occupant  or  occupants,  of  any  real  estate  subject  to  any  iaxos  for 
opening,  pavinsr,  etc.,  "shall  neglect  or  refuse  to  pay  such  tax 
when  duo,  it  shall  be  the  duty  of  the  city  collector  forthwith  to 
report  every  such  delinquent  to  the  mayor,  who  shall  immediately 
issue  a  summons  as  in  an  action  of  debt  in  favor  of  the  city  of 
Cincinnati,"  against  such  owner,  which  summons  shall  be  served 
and  returned  *'  by  the  marshal  as  in  other  cases,  and  if  upon  the 
return  of  such  summons  served,  it  shall  appear  to  the  satisfaction 
of  the  mayor  that  such  tax  has  not  been  paid,  he  shall  enter  judg- 
ment therefor,  against  such  delinquent  owner,  with  interest  from  the 
date  of  the  assessment,  and  costs,  and  issue  execution  as  in  other 
cases." 

It  was  in  pureuance  of  these  provisions  that  the  pi*oceedings  in 
the  case  before  us  were  had.  A  tax  had  been  assessed  upon  a  lot 
or  part  of  a  lot  owned  or  occupied  by  the  defendant,  abutting  on 
Vine  street,  for  the  purpose  of  paving  that  street.  This  tax  he 
refused  to  pay,  which  fact  was  reported  by  the  city  collector. 
Now  the  question  arises  whether  there  is  anything  in  that  part  of 
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the  ordinance,  relative  to  the  mode  of  collecting  a  special  tax, 
which  conflicts  with  the  act  of  incorporation  or  with  the  general 
law  of  the  land.  If  not,  then  it  is  obligatory  on  the  mayor  and  he 
is  bound  to  enforce  it.  He  is  bonnd  to  "perJorm  such  duties  and 
exerciso  such  powers  as  may  from  time  to  time  devolve  upon  him 
by  the  ordinances  of  said  city."  And  as  a  judicial  officer,  he  has 
"exclusive  original  jurisdiction  of  all  cases  for  the  violation  of  the 
ordinances  of  the  city."  Has  not  here  been  a  violation  of  an 
ordinance  of  the  city?  Such  an  ordinance  required  that  a  tax 
should  be  paid.  It  was  *not  paid.  The  ordinance,  then,  [196 
was  not  complied  with.  If  a  penalty  had  been  imposed  for  such 
non-payment,  it  seems  to  be  conceded  that  the  mayor  would  have 
had  jurisdiction,  because  it  would  have  been  somewhat  in  the 
nature  of  a  criminal  proceeding;  but  inasmuch  as  nothing  more 
is  required  than  the  tax  with  interest,  it  is  said  to  be  in  the  nature 
of  a  civil  proceeding. 

The  position  assumed  by  the  counsel  for  the  defendant  is,  that 
the  mayor,  as  a  judicial  officer,  has  no  jurisdiction  except  in  cases 
of  a  criminal  nature,  and  as  the  ordinance  requires  an  action  in 
the  niiture  of  an  action  of  debt  to  be  commenced,  he  can  not  have 
jurisdiction,  because  an  action  of  debt  is  a  civil  action.  But 
although  debt  is  a  civil  action,  it  is  not  unfrequently  brought  to 
recover  penalties  for  the  violation  of  statutes.  And  under  the 
power  of  the  city  council  of  Cincinnati,  to  '*  impose  fines,  forfeit- 
ures, and  penalties,  on  all  persons  offending  against  the  laws  and 
ordinances  of  said  city,  and  provide  for  the  prosecution,  recovery, 
and  collection  thereof,"  it  is  believed  the  council  might  provide 
that  a  penalty  so  imposed,  if  of  a  certain  amount  should  be  re- 
covered in  an  action  of  debt.  If  so,  the  suit  must  be  prosecuted  be- 
fore the  ma^'or,  for  he  alone  shall  have  ^'original  jurisdiction  of 
all  cases  for  the  violation  of  the  ordinances  of  the  city."  It  does 
not  follow,  then,  that  if,  in  a  given  case,  this  form  of  remedy  is  pur- 
sued, there  is  of  necessity  a  want  of  jurisdiction. 

But  what  is  the  nature  of  this  proceeding  for  the  collection  of 
a  special  tax?  True,  the  ordinance  requires  that  if  the  tax  be  not 
paid,  the  mayor  shall,  upon  being  informed  of  the  fact,  issue  pro- 
cess as  in  debt.  But  what  is  the  fact  to  be  tried  ?  Not  wheth^er 
the  tax  was  properly  assessed,  but  simply  whether  it  has  been 
paid.  This  is  the  only  question  which  the  mayor  has  to  determine. 
Had  the  ordinance  required  that  the  city  collector  should,  upon 
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the  neglect  or  refusal  to  pay  the  tax,  proceed  to  sell  the  lot  or 
part  of  lot,  or  .to  levy  upon  other  property  of  the  owner  to  make 
the  tax,  there  could  have  been  no  objection  to  it.  Or  had  it  re- 
quired the  mayor,  upon  report  made  to  him  by  the  city  collector 
197]  that  the  tax  was  unpaid,  *forthwith  to  issue  his  warrant  to 
the  city  marshal,  directing  him  to  collect  by  levy  mpon  and  sale  of 
property,  would  have  been  equally  unobjectionable.  But  inas- 
much as  the  ordinance  gives  to  the  owner  or  occupier  of  the  lot 
upon  which  the  tax  is  assessed  an  opportunity  to  appear  before 
the  mayor,  and  contradict  the  report  of  the  collector  by  show- 
ing that  the  tax  has  actually  been  paid,  it  is  claimed  that  that  part 
of  the  ordinance,  at  least,. which  gives  this  privilege  is  void.  A. 
majority  of  the  court  can  not  see  it  in  that  light.  And  we  find 
nothing  in  the  act  of  incorporation,  or  in  the  general  law  of  the 
land,  which  is  infringed  by  this  ordinance. 

The  judgment  of  the  court  of  common  jJleas  is  reversed,  and  the 
case  remanded  for  further  proceedings. 

Judgment  reversed. 


William  Moore,  for  the  use  op  another,  r.  Augustus  H.  Brown. 

The  docket  of  a  court  is  no  part  of  its  record. 

A  notice  of  appeal  marked  by  the  court  on  its  docket,  but  not  carried  into  the 
Journals,  is  not  a  compliance  with  the  statute  requiring  such  notice  to  be 
entered  on  the  record ;  nor  can  the  omission  be  cured  by  a  nunc  pro  tune 
order  at  a  subsequent  term. 

This  is  a  motion  to  quash  an  appeal  from  the  county  of 
Sandusky. 

At  the  February  term  of  the  common  pleas,  1840,  the  plaintiff 
recovered  a  judgment  against  the  defendant,  and  the  presiding 
judge  marked  on  his  docket,  "  notice  of  appeal  by  deft." 

This  notice  was  not  carried  into  the  journals  of  the  court,  but 
the  defendant,  within  the  thirty  days  after  the  term,  filed  his  bond 
for  an  appeal. 

At  the  next  term  the  defendant  obtained  an  order  nunc  pro  tunc^ 
directing  the  notice  of  appeal  to  be  entered  on  tLe  journals  as  of 
the  last  term. 
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♦At  the  July  torm  of  the  Saprome  Court,  tho  plaintiff  [198 
moved  to  quash  the  appeal  because  no  notice  was  entered  on  the 
records  of  the  coart  at  the  term  when  the  judgment  was  rendered. 

Parish  &  Sadler,  for  the  motion  : 

The  right  of  appeal  is  a  statutory  right,  and  he  who  would  avail 
himself  of  it,  must  comply  "with  the  requisitions  of  the  statute  at 
his  peril.  Section  109  of  the  practice  act,  29  Ohio  L.  78,  requires 
the  party  desirous  of  appealing  his  cause,  at  the  term  when  judg- 
ment is  rendered,  to  enter  notice  of  his  intention  on  the  records  of 
the  court.  A  m.emorandnm  of  such  notice  on  the  docket  of  the 
court  is  not  a  compliance  with  the  act.  The  court  docket  is  no 
part  of  the  record.  Harvey  v.  Brown,  1  Ohio,  268 ;  Mygatt  v, 
Ingham,  Wright,  176 ;  Bradley  v.  Sneath,  6  Ohio,  491 ;  Wilson  v. 
Holeman,  2  Ohio,  253. 

Nor  can  tho  nunc  pro  tunc  order  avail  the  defendant.  The  law 
requires,  not  that  notice  of  appeal  shall  be  given,  but  that  an 
entry  of  that  notice  shall  be  made  on  the  record  at  the  term  when 
the  judgment  was  rendered.  Here,  no  entry  was  in  fact  made. 
How,  then,  can  an  order  of  a  subsequent  term  do  that  which  was 
really  not  done  at  the  former  term  ?  In  fact,  the  notice  of  appeal 
nowhere  appeared  on  the  record  until  it  was  put  there  as  a  part 
of  the  nunc  pro  tunc  order. 

It  is  the  office  of  a  nunc  pro  tunc  order  to  supply  record  evidence 
of  what  was  done  at  a  former  term,  and  not  do  at  a  subsequent 
terra  what  ought  to  have  been  done  at  a  former  term.  Tarbet  v. 
Coffin,  6  Ohio,  34;  Botkin  v.  Pickaway  County,  1  Ohio,  375; 
Green  v.  Dodge,  3  Ohio,  486;  Ludlow  v,  Johnson,  3  Ohio,  553; 
Bradford  v.  Watts,  Wright,  496 ;  Jackson  v,  Wiseburn,  5  Wend. 
136. 

C.  L.  BoALT,  contra : 

The  presiding  judge  is  the  organ  of  the  court  in  delivering  its 
opinions  and  entering  its  orders  on  the  court  docket.  It  is  the  duty 
of  tho  clerk  truly  to  "enter  and  record  all  the  orders,  *de-  [199 
crees,  judgments,  and  proceedings  "  of  the  court.  If  these  orders 
are  not  "entered"  in  the  journal  by  tho  clerk,  it  is  tho  clerk's 
omission — not  tho  party's.  The  party  has  no  control  over  that 
officer.  The  case  or  Bradford  t;.  Watts,  Wright,  496,  cited  by  the 
plaintiff's  counsel,  evidently  proceeds  on  this  ground.  In  that  case 
it  appeared  that  the  notice  was  not  entered  either  on  the  docket 
of  the  court  or  on  the  journal,  and  the  party  attempted  to  supply 
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the  deficiency  by  satisfying  the  com  moo  pleas  that  ho  gave  parol 
notice,  and  by  entering,  at  a  subsequent  terra,  an  order  to  that  ef- 
fect, r.vTW  pro  tunc.  The  order  having  been  obtained,  a  motion 
was  submitted  in  the  Saprenio  Court  to  dismiss  the  appeal.  The 
court  say,  "  It  is  competent  for  courts,  where  things  have  been 
done  by  the  court,  that  can  only  be  evidenced  by  the  record,  and  by 
the  omission  of  the  clerk  the  entry  has  not  been  made,  to  supply 
the  proof,  by  a  nunc  pro  tunc  entry,'*  Again  :  "The  attorney  of 
the  party  desirous  of  appealing,  satisfied  the  court  that  instead  of 
giving  notice  on  the  minutes  of  the  court,  or  records,  under  the 
law,  he  had  given  oral  notice  of  his  intention  to  appeal,  which  waa 
omitted  to  bo  entered  on  the  minutes/' 

The  presiding  judge's  entries  upon  the  court  docket  are,  emphat- 
ically, "  the  minutes  of  the  court."  Neither  of  them  are,  strictly, 
records.  The  journal  contains  the  orders  of  the  court  drawn  out 
more  at  length  ;  but  in  doing  this,  the  clerk  acts  as  the  amanuensis 
of  the  court,  whether  dictated  to  orally  or  by  the  court's  minutes. 
They  are  both  within  the  statute  requiring  the  entry  of  the  notice 
on  the  records  to  be  made;  but  the  evidence  of  that  entry  must 
be  carried  upon  the  journals  at  the  time;  or  if  the  clerk  omit  it, 
the  party  must  supply  the  evidence,  by  a  nunc  pro  tunc  order.  In 
the  case  in  Wright's  Reports,  there  was  nothing  to  amend  by. 

The  ca**^  of  Bradley  v.  Sneath,  6  Ohio,  491,  was  a  case  of  appe^J 
to  the  Sppremo  Court,  from  a  judgment  of  nonsuit,  without  giving 
the  reason  upon  which  the  nonsuit  was  entered.  As  the  judgment 
appeared  in  the  journal  entry,  it  ^as  voluntary  on  the  part  of  the 
200]  appellant;  but  by  the  judge's  minutes  *it  appeared  that 
the  plaintiff's  testimony  was  overruled  by  the  court,  for  a  reason 
which,  had  it  appeared  in  the  journal  entry,  would  have  sustained 
the  appeal. 

One  question  was,  whether  if  the  court  were  to  allow  the  case 
to  stand  over,  it  were  competent  lor  the  court  below  to  correct  the 
error.  Judge  Wright  delivered  the  opinion  of  the  court.  He 
says  :  "  We  see  no  improprietj^  in  the  court's  correcting  the  mis- 
takes of  their  clerk  in  transcribing  their  minutes,  correcting  them 
by  the  original  entries.  It  would  be  stra'ige  if  the  law  prohibited 
such  correction."  The  journal  entry  in  that  case  was  subsequently 
corrected,  and  the  court  rendered  judgment  on  the  verdict. 

It  will  be  observed  that,  in  this  last  case  cited,  there  was  an 
omission  of  the  clerk  that  was  fatal  to  the  right  of  appeal,  and  that 
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the  defendant  in  that  case  was  as  liable  to  bo  misled  by  the  journal 
entry  as  the  plaintiff  was  in  this.  He  could  only  have  sustained 
the  appeal  by  availing  hi  jiself  of  tbeofficeof  a  nunc  pro  tunc  order. 

Grimkb,  J.  Section  109  of  the  practice  act  declares,  that  the 
party  desirous  of  appealing  his  cause  to  the  Supreme  Court  shall, 
at  the  term  of  the  court  of  common  pleas  in  which  judgment  is 
rendered,  enter  on  the  records  of  the  court  notice  of  such  inten- 
tion. 

It  is  evident  that  the  docket  of  the  court  is  not,  in  any  sense  of 
the  word,  a  record.  It  is  a  list  of  the  causes  made  out  for  the  eon- 
venience  of  the  judges,  and  in  which,  on  the  other  hand,  mcmo- 
randnms  are  made  for  the  convenience  of  the  clerk.  These  mem- 
orandums are  abbreviated  as  much  as  possible,  because  they  are  in- 
tended as  mere  hints  to  the  recollection  of  the  clerk,  so  that  a  de- 
cree in  chancery  which  would  fill  several  pages  may  be  signified 
by  only  three  words.  This  docket  is  not  required  by  law  to  be 
preserved  as  a  record,  nor  is  it  in  fact  actually  so  preserved.  It 
might  fair  into  the  hands  of  any  private  individual  after  the  ad- 
journment of  the  court,  and  entries  might  then  be  made  upon  it, 
which  it  might  be  diflScult,  perhaps  impossible,  to  distinguish  from 
such  as  were  *made  during  the  term.  What  infinite  mis-  [201 
chief  might  be  produced,  if  a  memorandum  appearing  upon  this 
docket  at  a  subsequent  term  should  be  considered  as  a  compliance 
with  the  law.  We  might  commit  general  injustice  in  an  attempt 
to  remedy  a  private  inconvenience.  Nothing  is  more  common 
than  for  a  party  to  give  notice  of  appeal  with  only  a  faint  inten- 
tion to  carry  the  same  into  execution,  or  having  formed  the  reso- 
lution bo  may  have  abandoned  it  almost  immediately.  The  fact 
that  notice  of  his  intention  appears  on  the  docket,  and  yet  not  on 
the  journal,  may  bo  evidence  that  he  has  countermanded  the  notice 
if  he  ever  gave  one ;  for  it  will  bo  observed,  that  the  journals  of 
the  court  are  read  every  morning,  for  the  very  purpose  of  correct- 
ing all  mistakes  and  supplying  all  omissions  which  may  have  been 
made.  If  not  then  done,*  the  presumption  is  that  the  party  in- 
terested did  not  intend  that  it  should  bed'^ue. 

A  party  who  has  recovered  a  judgment  may  listen  every  morn- 
ing to  the  reading  of  the  journal,  or  he  may,  on  the  adjournment 
oi  the  court,  cause  the  journal  to  be  examined,  and,  finding  that 
no  notice  of  appeal  has  been  given,  ho  may  well  consider  the 
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canse  as  finally  disposed  of,  and  never  make  any  preparation  for 
a  fatare  trial  of  which  he  has  never  obtained  information.  He 
may  be  a  non-resident,  may  leave  the  state  immediately  on  the 
termination  of  the  suit  in  the  common  picas,  and  may  not,  for 
years,  be  in  a  situatio.n  to  receive  notice.  Unless  the  court  making 
an  order  affecting  his  interests,  nunc  pro  tunc^  are  also  bound  to 
carry  information  of  the  fact  home  to  him,  he  may  bo  irreparably 
injured.  I  hold  it  is  the  duty  of  every  court  so  to  administer  the 
law  as  to  promote  the  substantial  interests  of  the  litigants,  and 
even,  if  possible,  to  cure  the  errors  and  help  out  the  mistakes  of 
a  party;  but  this  is  not  possible  where,  by  its  interference,  the 
interests  of  another  may  be  injuriously  affected.  The  order  which 
was  made  in  this  case  must  be  regarded  as  void  and  not  merely 
erroneous,  and  the  motion  to  dismiss  the  appeal  must  prevail. 
Motion  granted.    . 


202]  *W ALTER  S.  Landon  v,  Conrad  Eeid. 

Where  a  nunc  pro  tunc  judgment  is  entered  in  C.  P.,  at  July  term,  to  take 
effect  at  the  Aprtl  term  preceding,  an  appeal  bond  filed  within  thirty 
days  after  the  July  term,  is  not  within  time. 

This  is  a  motion  to  dismiss  an  appeal  from  the  county  of  Lorain. 

This  suit  was  brought  to  the  November  terq[i  of  the  common 
pleas,  1838,  and  was  continued,  by  regular  entries,  until  April 
term,  1840. 

At  the  April  term,  1840,  the  transcript  shows  that  a  jury  was 
called,  impaneled,  and  sworn,  and  '^upon  their  oaths  do  say^' 
there  the  entry  stops;  no  verdict,  no  judgment,  or  con- 
tinuance. 

At  June  term,  1840,  the  record  recites,  "  that  the  parties  came, 
by  their  attorneys,  and  the  plaintiff  moved  that  the  verdict,  and 
the  judgment  on  the  verdict,  be  entered,' nunc  pro  tunc^  as  of  the 
last  term :  whereupon  it  appearing  to  the  court  that  the  case  was 
duly  submitted  to  a  jury,  who  found  the  defendant  not  guilty, 
and  that  the  court  had  considered  the  defendant  should  go  hence, 
without  day,  and  recover  his  costs;  and  that,  thereupon,  the 
plaintiff  had  given  notice  of  appeal— all  which,  through  inad- 
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vertoDce,  had  not  been  entered,  the  entry  thereof  was  ordered 
upon  the  journals  as  of  the  last  April  term. 

The  appeal  bond  was  filed  on  July  29,  1840. 

Benedict  and  Leonard,  for  the  motion. 

Hamlin  and  Bliss,  contra. 

The  appeal  was  perfected  by  filiDg  the  bond  within  thirty  days 
after  the  nunc  pro  tunc  judgment  at  the  Jine  term.  Section  109 
of  the  practice  act  requires  the  bond  to  be  in  *double  the  [203 
amount  of  the  judgment  rendered.  There  was  no  record  by  which 
the  amount  of  the  judgment  could  be  ascertained  until  the  June 
term.  In  Ludlow  r.  Johnson,  3  Ohio,  553,  this  court  say,  <^  By- 
entering  such  a  judgment  the  party  against  whom  it  was  ren- 
dered would  be  deprived  of  his  rischt  of  appeal.  This  right  is  se- 
cured by  statute,  the  party  appellant  giving  bonds,  within  thirty 
days  after  the  term,  in  double  the  amount  of  the  judgment.  The 
bond  could  not  be  given  before  August ;  for  there  would  be  no 
judgment  of  record,  no  means  of  ascertaining  tbo  amount.  And 
if  given  after  August  term  it  would  be  too  late,  more  than  thirty 
days  afler  the  May  term,  of  which  the  judgment  is  to  be  considered, 
*  having  expired.  This  consideration  induced  the  court,  in  the 
case  of  Goforth's  Adm'rs  v.  Hezekiah  Flint,  to  decide,  that  so  far 
as  respects  the  right  of  appeal,  at  least,  a  nunc  pro  tunc  judg-  ' 
ment  must  be  considered  as  a  judgment  of  the  term  when  actually 
entered." 

Lane,  0.  J.  The  question  now  before  us  is,  whether  the  appeal 
can  be  sustained. 

The  authority  to  enter  this  nunc  pro  tunc  order  at  a  subsequent 
.  term,  afler  a  complete  discontinuance,  will  be  properly  made  on 
certiorari.  But  taking  for  granted  the  power  to  enter  the  judg- 
ment, and  that  a  valid  judgment  exists  from  which  an  appeal  may 
be  taken,  the  filing  the  bond  and  entering  the  appeal  is  evidently 
too  late ;  for  no  judgment  of  June  term  is  in  being.  The  judg- 
ment exists'and  takes  effect  at  April  term,  and  the  bond  is  filed 
in  the  following  July. 

The  case  differs  from  that  of  Moore  v»  Brown,  decided  at  this 

term,  antCy  197,  in  this  respect,  that  here  the  appeal  bond  is  not  given 

until  within  thirty  days  after  the  term  in  which  the  order  is  made 

,  for  entering  a  judgment,  as  of  a  former  term ;  there  the  appeal 
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bond  was  given  within  the  thirty  days  after  the  term  to  which  the 
nunc  pro  twnc  judgment,  by  relation,  belongs. 

The  authority  to  make  nunc  pro  tunc  entries,  and  their  effect, 
has  been  often  before  the  court,  yet  the  principles  upon  which 
they  depend  are  not  laid  down  very  plainly.  Cases  frequently 
204]  *occur,  in  which  the  power  is  undoubted,  as  when  they  relate 
to  the  amendments  of  returns,  rules,  and  interlocutory  orders.  3 
Ohio,  553;  4  Ohio,  45;  Wright,  495.  And  the  power  of  setting 
aside  final  judgmnts  for  irregularity  is  admitted.  3  Ohio,  16, 
619.  In  one  case  on  the  circuit,  cited  in  3  Ohio,  576,  the  court  seem 
to  recognize  the  same  authority  over  final  judgments,  and  admit, 
as  a  consequence,  the  right  of  taking  the  appeal  at  the  term  in 
which  the  last  entry  was  made.  But  this  court  has  denied  any 
such  authority  of  the  common  pleas  to  amend  any  of  its  final 
judgments,  except  in  matters  of  form  only,  because  the  rjght  of 
appeal  is  lost  by  lapse  of  time.     1  Ohio,  375 ;  3  Ohio,  16,  523. 

Appeal  dismissed. 


Walter  Turner  v.  William  E.  Johnson  and  others. 

After  a  sale  under  a  deed  of  trust,  the  grantor  has  no  right  to  redeem  without 
showing  extrinsic  circumstances  of  equity. 

This  is  a  bill  in  chancery  from  the  county  of  Coshocton. 

The  bill  sets  forth,  that  the  complainant,  being  the  owner  of 
certain  lands  in  Coshocton  county,  consisting  of  two  tracts,  one 
called  the  Huffman  tract,  of  728  acres  ;  the  other  the  Sukely  tract, 
of  3,273  acres,  for  which  he  held  Sukely's  agreement,  and  owed 
him  toward  the  land  about  93,000,  by  a  trust  deed,  on  October  25, 
1833,  conveyed  the  Huffman  tract  to  William  A.  Adams,  to  secure 
$5,300  due  to  Benjamin  Blandy ;  and  on  April  21, 1834,  he  conveyed 
both  tracts  to  Charles  C.  Gilbert,  to  secure  $4,800  due  to  the  Bank 
of  Zanesville.  The  debt  due  to  the  bank  was  unpaid,  and  G-ilbert 
advertised  the  property  to  be  sold  on  Monday,  July  6,  1835. 
That  on  the  4th  of  July,  two  days  before  the  sale,  the  complain- 
206]  ant  was  informed,  by  the  president  of  the  bank,  that  *Gil- 
bert  was  authorized  to  buy  the  land  for  the  bank,  and,  in  that 
event,  he  could  redeem  it.  That  on  the  morning  of  the  day  of  sale, 
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ho  saw  Gilbert,  and  communicated  to  him  the  assurance  he  had 
received  from  the  president  of  the  bank,  and  that  he  expected  to 
be  able  to  redeem  the  land  through  the  aid  of  Mr.  C.  P.  Bucking- 
ham. That  Gilbert  was  at  Coshocton,  on  Monday,  to  sell  the  land 
under  the  adverlNsement,  and  went  to  the  house  of  his  brcther-in- 
law,  G.  W.  Silliman,  one  of  the  defendants.  That  complainant 
went  to  see  Johnson,  who  was  also  brother-in-law  to  Silliman,  and 
was  informed  by  him,  that  he  had  no  intention  to  bid,  and  was 
happy  to  learn  the  land  would  be  sold  in  such  a  way  that  it  would 
be  in  the  power  of  the  complainant  to  redeem  it.  The  complain- 
ant then  had  an  interview  with  Gilbert,  who  informed  him  that 
Johnson  did  not  intend  to  bid,  and  that  the  property  should  be 
put  up  in  one  lot^  and  bid  in  for  the  bank,  and  in  that  way  pre- 
served, and  that  there  was  no  danger  of  an  adverse  bid.  That 
Beall  Pumphrey  and  Gen.  Stokely  were  at  the  sale,  with  the  in- 
tention of  bidding,  but  left  before  the  sale,  because  they  supposed 
the  property  would  be  bid  in  by  the  bank,  and  preserved  for  the 
complainant. 

That  he,  the  complainant,  attended  the  sale,  and,  to  his  aston- 
ishment, Johnson  bid  in  the  property,  and  for  himself,  Silliman, 
and  Humrickhouso ;  and  the  complainant  then  found  there  had 
been  a  fraudulent  preconcert  among  the  purchasers  and  Gilbert,  to 
prevent  others  bidding,  and  for  a  credit  in  bank  to  enable  them 
to  pay  for  their  purchase,  and  that  the  complainant  had  been  the 
dupe  and  victim  of  a  fraudulent  and  treacherous  combination. 

The  prayer  is,  that  the  sale  be  set  aside,  and  an  account  taken 
of  the  rents,  profits,  taxes  paid,  and  moneys  advanced  to  clear  off 
the  incumbrances,  etc.,  and  that  sufficient  of  the  lands  should  be 
sold  to  pay  the  defendants,  or,  on  payment  of  the  amount  due 
them  by  the  complainant,  they  shall  be  compelled  to  reconvey  to 
the  complainant,  and  for  other  relief. 

The  respondents  have  all  answered.  The  sale  and  purchase  are 
admitted,  as  set  forth  in  the  bill  of  complaint;  but  ^vXX  [206 
fraudulent  combination  or  concert,  or  that  the  complainant  was  duped 
or  deceived,  hy  any  false  representations  of  any  one  fact,  is,  by  each 
of  the  respondents,  unequivocally  denied;  or  that  any  arrange- 
ment had  been  made  by  the  bank  for  a  credit  to  pay  the  purchase 
money,  A  replication  was  filed  by  the  complainant,  and  several 
depositions  taken  and  submitted,  but  it  is  unnecessary  to  state 
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their  contents  farther  than  they  appear  in  the  opinion  of  the 
court. 

The  case  was  sabmitted  to  the  court  chiefly  on  questions  of  fact, 
and  was  fully  argued  by  H.  Stanbery,  for  the  j)laintiff,  and  God- 
dard  and  Con  vers,  for  the  defendants  : 

Mr.  Stanbbry,  to  show  the  right  of  redemption,  cited  1  Pow- 
ell on  Mort.  9,  n.  1 ;  Ord  v.  Noel,  5  Mad.  438 ;  Burnet  v.  Dennis- 
ton,  5  Johns.  Ch.  42. 

GobbABD  and  Convers,  contra,  cited  Clay  v.  Sharp,  18  Ves.  345; 
Sug.  Vend.  326,  327,  Appendix,  788 ;  Corder  v.  Morgan,  18  Ves. 
344;  Wright  t?.  Rose,  2  Sim,  &  Stu.  323;  S.  C,  1  Eng.  Cond.  Ch. 
477 ;  Clay  v.  Willis,  1  B.  &  C.  364 ;  S.  C,  8  Eng.  Com.  Law,  103; 
Wilson  r.  Troup,  7  Johns.  Ch.  25;  4  Kent  Com.  139;  1  Powell  on 
Mort.  by  Coventry  and  Rand,  9,  n.  1  ;  Bank  of  the  Metropolis  t?. 
Guttschlick,  14  Pet.  10 ;  Greenleaf  r.  Queon,  1  Pet.  138 ;  Baton  ». 
Weiting,  3  Pick.  484 ;  Minuse  v.  Cox,  5  Johns.  Ch.  441 ;  Meredith 
V.  Nichols,  1  Marsh.  (Ky.)  600;  Chowler  v.  Smith,  3  Des.  12; 
Barton  v,  Rushton,  4  Des.  373 ;  Cooke,  181. 

Wood,  J.  The  property  was  bid  in,  it  appears,  at  the  amount 
due  the  bank,  64,800,  and  taken  subject,  of  course,  to  the  prior  in- 
cumbrances, in  the  aggregate,  918,452.92.  There  are  different 
valuations  put  upon  it  at  the  time  of  the  purchase.  One  witness 
thinks  it  was  a  poor  speculation,  while  others  range  from  $20,000 
to  $40,000.  The  respondent,  Johnson,  admits  it  to  have  been  worth 
$27,000.  It  is  claimed  by  the  complainant  that  the  first  aspect  of 
the  case  calls  upon  the  court  to  set  aside  this  sale.  By  the  terms 
207]  of  the  advertisement,  *it  will  be  seen  the  sale  was  to  be  for 
cash^  but  when  the  sale  was  made,  no  cash  was  paid  in  handy  but 
the  amount  of  the  bid  was  canceled  by  an  arrangement  with  the 
bank,  a  short  time  afteward,  by  which  the  debt  covered  by  the 
trust  deed  was  paid.  There  was  nothing  inequitable  in  this  ar- 
rangement that  we  perceive.  Gilbert  and  Johnson  treated  the 
sale  as  one  for  money.  It  was  intended  and  so  understood  by  the 
parties.  A  certificate  of  purchase  was  given  by  the  trustee,  and 
the  amount  afterward  actually  paid,  and  whether  by  means  of  a 
loan  from  the  hank  for  that  purpose,  or  in  some  other  manner,  is, 
in  our  opinion,  of  but  little  consequence  to  inquire.  But  if  the 
sale  was  actually  on  a  credit,  when,  by  the  notice  given,  cash  would 
bo  required,  it  was,  under  the  circumstances,  at  the  risk  of  the 
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bank,  and  does  not  prejudice  the  rights  of  the  complainant.  It  is 
said  this  was  a  very  profitable  speculation,  but  that  is  of  little  im. 
port  to  the  complainant  in  the  decision  of  this  case,  if  made  in 
parsnance  of  the  deed  of  trust,  and  bona  fide,  A  man  has  the 
right  to  avail  himself  of  his  means,  and  to  be  protected  in  his 
lawful  acqnisitions  and  gains.  It  is  said  that  the  trustee  could  not 
lawfully  sell  the  whole  property  in  one  lot,  but  the  answer  is,  the 
deed  conferred  that  power,  at  the  discrotion  of  the  trustee;  and 
the  complainant,  before  and  after  the  sale,  expressed  hi  mself  satisfied 
that  it  should  be  and  had  been  disposed  of  in  thxit  way.  In  John- 
son V.  Turner,  7  Ohio,  216,  pt.  2,  it  was  decided  by  this  court, 
that  such  sale  was  in  accordance  with  the  power  conferred,  and 
passed  the  legal  title  to  the  defendant. 

The  allegation  in  the  bill,  that  Pumphrey  and  Stokely  intended 
to  bid  upon  the  property,  but  lefb  before  the  sale,  because  they 
understood  the  property  was  to  be  purchased  and  preserved  for 
the  complainant,  is  entirely  unsupported.  Stokely  swears  the 
reason  why  he  did  not  bid  upon  it  was,  that  he  was  only  desirous 
of  purchasing  the  Huffman  tract,  and  had  not  the  means  to  buy, 
when  he  understood  the  whole  was  to  be  sold  together.  Beall 
Pumphrey  says  nothing,  excepting  what  he  was  told  by  Stokely, 
which  has  not  any  direct  bearing  on  the  final  result  of  this  cou-  ^ 
Iroveray. 

*£ut  it  is  suggested,  in  the  argument,  though  it  does  not  [308 
appear  to  bo  much  relied  upon,  that  these  trusts  connected  with  a 
loan  of  money,  and  power  of  sale,  for  non-payment,  have  been 
considered  as  in  the  nature  of  mortgages ;  and  that  they  are,  in 
all  cases,  subject  to  a  redemption,  alter  sale.  The  clause  in  the 
deed,  under  which  the  power  is  conferred  to  sell,  is  in  these  words : 
''And  I  do  expressly  empower  the  said  Charles  C.  Gilbert,  his 
heira  and  assigns,  upon  giving  sixty  days'  notice  of  the  time  and 
place  of  sale,  in  some  newspaper  printed  in  Coshocton  county,  to 
sell  to  the  highest  bidder,  at  public  sale,  for  cash  or  credit,  as  my 
said  trustee  may  deem  best,  without  reserve  or  appraisement,  all^ 
or  *o  much  thereof,  as  may  be  necessary,  of  said  land,  either  to- 
gether or  in  lots;  and  of  the  proceeds,  first  to  pay,"  etc.,  with 
covenants  of  warranty,  and  for  further  assurances  to  the  purchaser. 
The  objects,  in  entering  into  such  contracts,  are  readily  perceiv- 
able, and  must  be  within  the  full  contemplation  of  the  parties 
In  consideration  of  obtaining  means,  of  which  he  could  not  other* 
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wise  avail  himself,  Turner  makes  the  trust  deed,  with  the  power 
contained  therein,  and  the  bank  advances  the  money;  the  under- 
standing being  complete  that  the  ordinary  forms  of  law  are  dis- 
pensed with,  that  resort  to  a  court  of  equity  to  sell  the  land  will 
not  be  required,  and  that  such  sale  may  bo  made  without  the  in- 
cumbrance of  an  appraisement.  In  fine,  that  the  parties  constitute 
their  own  court,  and  their  own  mode  of  proceeding.  And  afler 
a  sale  is  made,  in  pursuance  of  the  power  conferred,  the  last  thing 
which  could  reasonably  be  contemplated  by  ihe  party,  is  the  assump- 
tion that  there  i&Q,noutstandingrightof  redemption  in  the  complainant. 
In  this  case,  to  hold  such  right  exists,  where  no  extrinsic  cir- 
cumstances appear  to  manifest  such  an  intention  between  the 
parties,  would  force  upon  them  a  new  contract,  instead  of  carrying 
into  execution  the  one  into  which  they  had  voluntarly  entered. 
In  Eaton  v.  Whiting,  3  Pick.  484,  it  was  holden  by  the  Supreme 
Court  of  Massachusetts,  that  while  the  power  to  sell,  in  a  mort- 
gage, was  unexecuted,  there  was  a  right  to  redeem,  and  it  remained 
209]  in  the  mortgagor,  until  sale  of  the  land,  in  pursuance  *of 
the  power,  to  a  person  intending  to  take  an  irredeemable  estate. 
In  14  Peters,  19,  it  is  said  in  the  case  of  a  trust  deed,  "that  unless 
there  is  some  extrinsic  matter  of  equity,  the  only  right  of  the 
grantor  is  to  what  surplus  money  may  remain,  after  the  liquida- 
tion of  the  debt  for  which  the  property  was  sold." 

Counsel,  however,  rely  mainly  on  the  concert  between  the  bank 
by  the  president  and  Gilbert,  and  the  other  defendants,  by  which 
this  complainant  was  made  the  dupe  and  victim  of  a  fraudulent  and 
treacherous  combination  f  The  evidence  is,  that  Silliman  did  not 
know  of  the  sale  until  after  it  was  made ;  that  Johnson  saw  young 
Humrickhouse,  and  had  a  conversation  with  him,  in  relation  to 
raising  the  money,  about  the  time  the  sale  was  opened,  and  then, 
for  the  first  time,  concluded  to  bid.  That  Gilbert  did  not  know 
that  Johnson  had  made  up  his  mind  to  purchase  until  the  bid  was 
made,  biit  expected  to  bid  it  in,  himself  ior  the  bank ;  and  he  then 
expected  an  arrangement  would  be  made,  by  young  Buckingham, 
with  the  bank,  by  which  Turner  would  be  enabled  to  redeem  it; 
but  he  made  no  contract,  nor  gave  the  complainant  any  certain 
assurance  to  that  effect.  This  is  substantially  the  evidence  relied 
upon,  to  sustain  the  case  made  by  the  pleadings,  and  we  see  noth- 
ing in  it  which  entitles  the  complainant  to  any  relief. 
Bill  dismissed, 
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Thomas  H.  Genin  v.  James  Grier. 

The  diTiaion  of  personal  actions  into  loetU  and  irantiiory  is  not  known  in 
Ohio. 

Personal  actions  may  be  prosecuted  in  any  county  where  process  can  be 
served  on  the  defendant. 

This  is  ad  action  of  debt  for  rent  from  the  coanty  of  Monroe. 

The  declaration  contains  two  counts.  In  the  first,  it  is  alleged 
that  by  deed  of  indenture,  bearing  date  January  12, 1831,  between 
the  plaintiff  and  one  John  J.  Wilson,  the  plaintiff  leased  to  the 
said  Wilson  a  certain  messuage  and  ^tenement  therein  de-  [310 
scribed,  for  the  term  of  three  years,  from  the  1st  day  of  April 
then  next  ensuing,  for  the  yearly  rent  of  one  hundred  dollars  and 
the  taxes  which  might  be  charged  on'  the  premises,  which  said 
rent  the  said  Wilson  bound  himself,  his  executors,  administrators, 
and  assigns  well  and  truly  to  pay.  That  the  said  Wilson  after- 
ward, to  wit,  on  April  1,  1831,  took  possession  of  the  premises 
under  said  lease,  and  was  possessed  thereof  from  thenceforth  until 
July  1,  1831.  That  on  July  1,  1831,  the  said  demised  premises, . 
by  assignment  of  said  Wilson  legally  made,  came  to  and  were 
vested  in  the  defendant,  who  took  possession  thereof,  and  contin- 
ued in  possession  until  April  1,  1834,  when  said  lease  expired. 

On  this  count  the  plaintiff  claims  to  recover  two  hundred  dol- 
lars, the  amount  of  two  years'  rent. 

The  second  count  is  for  the  use  and  occupation  of  the  same 
premises. 

To  this  declaration  the  defendant  pleaded  as  follows:  "And 
the  defendant  in  his  own  proper  person  comes  and  says,  that  the 
court  ought  not  further  to  have  cognizance  of  the  plea  aforesaid, 
in  the  first  count  in  said  declaration,  because  he  says  that  the 
messuage,  tenements,  and  premises,  in  the  first  count  mentioned, 
are  situate  at  Fairview,  in  Guernsey  county,  and  out  of  the  juris- 
diction of  this  court,  to  wit,  at  Guernsey  county,  and  not  in  Mon- 
roe county,  in  the  first  count  of  the  declaration  named,  or  else- 
where in  the  jurisdiction  of  this  court,''  etc.,  concluding  in  com- 
mon form  to  the  jurisdiction. 

To  this  plea  the  plaintiff  demurred  and  the  defendant  joined  in 
demurrer. 
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The  case  was  argued  by  Peck,  for  the  plaintiff,  and  by  Walton, 
for  the  defendant. 

HiTGHOOOK,  J.  The  question  raised  in  this  case  is,  whether  the 
action  is  local  and  must  be  prosecuted  in  the  county  where  the 
land  lies,  or  whether  it  may  be  treated  like  a  transitory  action, 
and  prosecuted  in  any  county  whore  the  defendant  can  be  served 
211]  with  process.  It  being  against  the  defendant  as  assignee  ^f 
a  term,  if  sustained  at  all,  it  must  be  on  account  of  privity  of  estate 
and  not  of  contract.  Such  being  the  case,  according  to  the  rules 
of  the  English  law,  the  action  is  local,  and  can  not  be  prosecuted 
except  in  the  county  where  the  land  lies.  1  Bac.  Ab.  56 ;  Cro. 
Car.  183 ;  1  Wils.  165.  If  we  were  to  follow  the  English  rule, 
there  would  be  an  end  of  the  case,  and  the  demurrer  must  be  over* 
ruled. 

In  England  originally,  all  actions  were  tried  in  the  proper  coun- 
ties in  which  the  causes  of  action  arose.  Hence,'originally,  in  that 
country  all  actions  were  local.  -7  Co.  11.  "This  created  no  in- 
conveniency,  for  all  men,  being  anciently  in  decenna^  they  wore 
easily  come  at,  the  decenna  being  responsible  for  their  appearance ; 
but  when  the  customs  of  the  decennary  begun  to  wear  off,  men 
used  to  fly  from  their  creditors ;  and  this  begot  the  distinction  be- 
tween local  and  transitory  actions,  the  first  relating  to  lands,  which 
must  be  tried  where  the  land  lies ;  the  other,  a  debt  or  duty  ad- 
hering to  the  person  wherever  he  fled,"  1  Bac.  Ab.  56.  Prom 
this  it  appears  that  the  courts  of  England  did  not  hesitate  to  change 
the  rule  of  law,  when  it  became  necessary  to  subserve  the  ends  of 
justice. 

In  England,  no  inconvenience  results  from  keeping  up  the  dis- 
tinction between  local  and  transitory  actions,  because,  as  is  well 
known,  the  appearance  of  a  defendant  can  as  effectually  be  com- 
pelled in  one  county  as  another.  Without  going  into  a  minute 
examination  of  the  practice  of  the  courts  of  that  country,  suffice 
It  to  say,  that  it  is  so  constructed  that  an  appearance  may  oe  com- 
pelled if  a  defendant  is  within  the  realm,  so  that  process  can 
be  served  upon  him,  and  if  he  can  not  be  served  with  process,  ho 
may  be  prosecuted  to  outlawry.  And  if  after  being  outlawed  he 
appear,  the  outlawry  will  be  reversed  upon  the  slightest  grounds, 
being  considered  as  a  species  of  process  to  compel  his  appearance. 
If  the  same  distinction  is  kept  up  m  any  or  all  the  states  of  this 
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Union,  I  proBume  it  will  be  found  that  wherever  it  is  so  kept  ap, 
there  is  a  corresponding  practice,  either  provided  by  statute  or 
rule  of  court,  to  prevent  a  failure  of  justice.  Bat  if,  in  this  state 
we  were  to  adhere  to  the  distinction,  there  must  be  in  many  cases 
an  entire  *fai  lure  of  justice.  The  same  reason  which  operated  [213 
in  England  originally  to  make  this  distinction  in  actions,  that  is, 
because  ^^meu  used  to  fly  from  their  creditors,''  would  operate  here 
to  induce  us  to  destroy,  or  almost  entirely  to  destroy,  the  distinc- 
tion, and  to  consider  all  personal  actions,  or  actions  intended  to 
recover  debt  or  damages  only,  as  transitory  actions,  for  men  do 
here,  as  they  '^used/'  to  do  there,  sometimes  "fly  from  their  cred- 
itors." 

Whether  this  'distinction  between  local  and  transitory  actions 
shall  be  adhered  to  must  depend  upon  our  own  peculiar  system 
of  jurisprudence.  This  question,  so  far  as  my  knowledge  extends) 
is  somewhat  novel  in  this  state.  Within  my  own  recollection 
there  has  been  but  one  case  in  which  it  was  agitated,  and  that  was 
decided  upon  the  circuit.  So  far  as  it  respects  an  action  for  the 
recovery  of  the  possession  of  real  property,  there  can  be  no  doubt 
such  action  must  be  considered  as  local,  and  must  be  tried  and 
determined  in  the  county  where  the  land  is  situated.  The  only 
action  of  this  description  known  to  our  practice  is  the  action  of 
ejectment. 

The  constitution  of  the  state  provides  that  there  shall  be  a  su« 
preme  court  and  courts  of  common  pleas,  but  the  powers  and 
jurisdiction,  as  well  as  practice  of  these  courts,  are  prescribed  by 
law.  By  law,  as  now  prescribed,  the  Supreme  Court  has  original 
jurisdiction  in  all  civil  cases  where  the  matter  in  dispute  exceeds 
SlyOOO,  and  appellate  jurisdiction  from  the  court  of  common  pleas 
in  ail  civil  cases  where  that  court  has  original  jurisdiction.  In 
like  manner  the  courts  of  common  pleas  have  original  jurisdiction 
in  all  civil  cases  where  the  matter  in  dispute  exceeds  9100,  and 
appellate  jurisdiction  from  justices  of  the  peace,  in  all  cases  where 
those  ofScers  have  original  jurisdiction.  But  this  jurisdiction  by 
cither  court  must  be  exercised  in  the  proper  county.  Where,  then, 
is  the  appropriate  county?  Is  it  the  county  in  which  the  cause  of 
action  accrued?  If  so,  then  there  must  be  a  failure  of  justice, 
unless  the  defendant  happen  to  be  within  that  county,  for  without 
the  service  of  process,  the  court  can  not  take  jurisdiction,  and 
process,  except  in  some  specified  leases,  can  not  reach  beyond  [213 
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the  county  in  which  it  is  issued.  If  the  action  be  to  recover  dam-  j 
ages  for  a  trespass  upon  real  property,  is  the  appropriate  county 
the  one  in  which  the  land  trespassed  upon  lies?  If  so,  the  tres- 
passer has  nothing  to  do  bat  pass  over  a  county  line,  and  he  es- 
capes with  impunity.  And  so  with  respect  to  an  action  like  the 
one  now  before  the  court,  if  it  be  held  to  be  local,  the  assignee 
of  a  term  entirely  exonerates  himself  from  the  payment  of  rent, 
by  fleeing  or  removing  into  another  county. 

In  all  cases  under  our  system,  it  would  seem  where  the  action 
is  personal,  and  for  the  recovery  of  a  debt  or  damages  merely, 
unless  otherwise  expressly  provided  by  statute,  the  appropriate 
county  in  which  to  exercise  jurisdiction  is  the  county  in  which  a 
defendant  may  be  found,  so  that  process  can  be  served  upon  him. 
It  is  not  material  that  he  should  be  a  resident  of  the  particular 
county ;  it  is  sufficient  if  he  be  found  within  it,  so  that  the  process 
can  be  legally  served.  By  such  service,  the  court  from  which  the 
process  was  issued  obtains  jurisdiction  of  the  person  of  the  de- 
fendant, and  having  jurisdiction  of  the  subject  matter  of  the  con- 
troversy can  proceed  with  the  case. 

I  am  aware  of  but  one  class  of  civil  cases,  where  mesne  process 
can  bo  issued  to  the  sherifl^  of  another  county  than  the  one  in 
which  the  process  is  issued,  and  that  is  where  two  or  more  per- 
sons residing  in  different  counties  are  jointly  bound  in  the  same 
note,  promise,  or  obligation.  In  such  case,  suit  may  be  commenced 
in  the  county  in  which  either  of  the  promisors  or  obligors  reside, 
and  process  may  be  issued  to  the  sheriff  or  coroner  of  the  county 
or  counties  in  which  the  other  promisors  or  obligors  reside,  re- 
turnable to  the  court  of  the  county  from  which  issued.  29  Ohio 
L.  59.  After  judgment  against  one  of  two  or  more  defeodauts, 
who  has  been  served  with  process,  a  scire  facias  may  be  issued  to 
any  county  in  the  state,  to  make  a  defendant,  who  was  not  origi- 
nally served  with  process,  a  party  to  the  judgment.     19  Ohio  L.  65. 

It  is  true,  that  upon  return  of  capias  or  summons  not  served, 
or  not  found,  the  plaintiff  may  sue  out  a  testatum  capias  or  sum- 
214]  mons,  *but  it  is  only  whore  the  defendant  shall  have  removed 
to  ^^  another  county  subs/squently  to  the  commencement  of  the  said 
suit."  29  Ohio  L.  198.  By  the  same  statute  it  is  provided, "that 
if  the  defendant,  at  the  time  of  suing  out  suth  process^  have  a  resi- 
dence in,  or  be  an  inhabitant  of  the  county  in  which  such  process 
was  sued  out,  the  court  may,  on  motion  of  the  plaintiff,  order  a 
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proclamation  to  bo  issued,  warning  the  defendant  to  appear  at  a 
certain  day  therein  named,  or  that  judgment  will  be  rendered 
against  him ;  which  proclamation  shall  be  published  three  succes- 
sive days  of  the  court,  it'  the  court  shall  so  long  remain  in  session, 
at  the  door  of  the  court-house  of  the  county  to  which  the  last 
process  was  returned,  and  also  three  times  in  some  newspaper  pub- 
lished in  the  state.  And  if  the  defendant  shall  fail  to  appear,  pur- 
suant to  such  proclamation,  the  same  proceedings  shall  be  had, 
and  the  same  judgment  given,  as  in  other  cases  of  default."  These 
two  provisions  go  to  strengthen  the  position,  that  the  place  of 
residence  of  a  defendant,  or  the  place  where  he  may  be  found,  are 
material  in  settling  the  question  of  jurisdiction. 

Considering  all  the  legislation  of  the  state  upon  this  subject  of 
jurisdiction,  we  entertain  the  opinion  that  it  is  the  person  of  the 
defendant  which  gives  a  couj*t  jurisdiction  in  a  particular  case, 
BO  far  as  locality  is  concerned.  And  as  a  defendant  can  not  be  com- 
pelled to  answer  in  any  other  county,  except  the  one  in  which  he 
is  served  with  process,  except  in  some  few  specified  oases,  he  must 
be  held  to  answer  there,  provided  the  action  be  personal,  and 
sounds  merely  in  debt  or  damages,  and  that  such  actions  must,  in 
this  state,  be  considered  as  transitory. 

We  are  aware  that  such  decision  is  an  innovation  upon  the  sub- 
ject as  understood  in  England,  and  perhaps  in  some  or  all  of  the 
other  states  of  the  Union.  But  it  is  in  conformity  with  the  policy 
of  our  own  state  legislation,  and  by  this  we  must  be  controlled. 
It  is  necessary  for  the  ends  of  justice,  and  no  serious  inconvenience 
can  result  from  it. 

The  demurrer  is  sustained,  and  a  respondeat  ouster  awarded. 

Demurrer  sustained. 


♦John  Htde  and  Blias  Brown  v,  Alfbed  Kellby  and    [315 

OTHERS. 

An  agreement  to  convey  a  lot,  with  one  front  upon  a  river  and  another  upon 
a  street,  is  not  satisfied  by  a  conveyance  with  a  river  front  only. 

A  vendor,  where  the  vendee  is  content  with  the  title,  can  not  object  to  a 
speciflc  performance,  on  the  ground  that  a  trustee  of  the  bare  legal  title 
attendant  on  the  inheritance  and  held  expressly  in  trust  for  the  owner, 
is  not  a  party. 
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This  is  a  bill  in  chancery  from  the  county  of  Cuyahoga. 

It  is  a  suit  for  a  specific  execution  of  a  contract  for  lands. 

The  plaintiffs  are  the  assignees  of  a  contract  made  in  1831, 
by  which  Alfred  Kelley  agreed  to  sell  to  Enoch  Burrows  a  lot  in 
Cleveland,  having  a  front  of  120  feet  on  the  Cuyahoga  river,  and 
'<  running  back  to  a  street  to  be  laid  out  nearly  parallel  to  said 
river,  and  at  least  100  feet  distant  from  the  channel."  The  pur- 
chase money  was  to  be  paid  at  stipulated  times,  and  the  deed  was 
to  be  made  at  the  last  payment  in  1835.  Stakes  were  set  by  the 
parties  at  the  corners  on  the  line  where  the  street  was  expected 
to  be  laid,  which  line  left  the  lot  100  feet  deep. 

The  lot  sold  was  one  of  a  range  of  water  lots  on  the  river.  In 
1832,  the  proprietors  of  the  other  lots  in  this  range  proposed  to 
Kelley  to  alter  his  proposed  plan  so  far  as  to  lay  the  street  at  the 
distance  of  120  feet  from  the  river.  He  consented  to  adopt  this 
scheme,  upon  receiving  compensation  for  the  land  which  would  be 
included  in  the  lots  by  this  extension.  All  the  persons  having 
interests  complied  with  the  terms  except  Burrow»,  who,  after 
various  equivocating  negotiations,  declined  paying  any  further 
price,  conceiving  that  his  lot  would  extend  to  the  proposed  street, 
wherever  it  should  be  laid.  < 

In  1833,  the  street  was  laid  out,  by  the  trustees  of  Cleveland,  on 
Kelley's  petition.  It  was  66  feet  wide,  and  left  all  the  lots  in  this 
range  120  feet  deep,  except  Burrows'.  At  this  point  an  .offset 
was  made  in  the  street  of  20  feet,  so  as  to  leave  Burrows*  lot  only 
100  feet  deep,  and  to  increase  the  width  of  the  street  to  86  feet. 
216]  *In  1834,  a  petition  was  presented  to  the  trustees,  by  sun- 
dry persons,  to  make  such  alterations  in  this  street  as  to 
make  it  of  uniform  width.  Kelley  was  a  party,  assenting  to  this 
application,  and  it  was  granted.  The  effect  of  the  alteration  was 
to  vacate  the  street,  upon  a  strip  of  land  20  feet  wide,  between  the 
lot  and  that  part  of  the  street  which  remained  open.  This  strip 
of  land  was  conveyed  by  Alfred  Kelley  to  T.  M.  Kelley  and  A. 
Walworth,  in  1836,  who  purchased  with  knowledge  of  any  claim 
the  plaintiff  may  have  to  it. 

Objections  to  the  execution  of  the  contract  are  taken  by  the 
principal  defendant,  on  account  of  Burrows'  failure  to  fulfill  the 
representations  he  made,  as  inducements  for  the  sale,  but  are  not 
apparently  relied  upon  with  much  confidence.  The  points  really 
disputed  are  the  size  of  the  lot,  whether  it  is  limited  to  the  depth 
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of  100  feet,  or  whether  it  should  extend  to  the  street  now  laid,  and 
what  are  the  rights  of  the  owners  of  the  lot  to  the  twenty  feet 
strip,  lying  in  its  front. 

H.  Foots,  for  the  complainants: 

There  is  no  pretense  that  the  written  agreement  does  not  con- 
tain the  contract  as  really  made  between  the  parties.  Any  in- 
dacements,  therefore,  that  may  have  led  the  vendor  to  enter  into 
the  contract  are  foreign  to  the  present  inquiry.  The  rule  is  well 
settled  that  all  previous  negotations,  resting  in  parol,  are  merged 
in  a  written  agreement.  Packhurst  t;.  Yan  Courtland,  1  Johns. 
Ch.  273;  S.  C,  14  Johns.  15;  Jones  v.  Warner,  11  Conn.  40; 
Powell  9.  Edwards,  12  East,  6;  Dean  v.  Mason,  4  Conn.  428;  2 
Stark.  Ev.  543.  Nor  will  the  chancellor  encourage  a  vendor  in 
any  attempt  at  disabling  himself  to  complete  his  contract.  The 
alteration  of  the  street,  made  at  the  instance,  or  with  the  assent, 
of  Kelley,  can.  in  no  way  affect  the  rights  of  the  vendee.  When 
the  contract  was  made,  equity  regarded  the  vendor  as  a  trustee 
of  the  estate  for  the  vendee.  Sug.  Vend.  211 ;  1  Story's  Eq.  383; 
Howard  v.  Babcock,  7  Ohio,  78,  pt.  2;  Green  v.  Smith,  1  Atk.  572; 
Pollexfen  v.  Moore,  3  Atk.  272.  And  a  purchaser  of  the  estate  so 
contracted  to  be  sold,  with  notice  of  the  agreement,  is  *equally  [217 
with  the  vendor  himself,  a  trustee  for  the  purchaser,  or  his 
assigns.  2  Story's  Eq.  92,  459;  Howard  v.  Babock,  7  Ohio,  78, 
pt.  2 ;  Murray  v.  Ballou,  1  Johns.  Ch.  666 ;  Brown  v.  Champion, 
6  Johns.  Ch.  398.  The  plaintiffs,  therefore,  as  assignees  of  the 
original  vendee,  had  a  right,  in  1835,  to  demand  a  deed  from 
Kelley,  for  a  lot,  with  a  street  front  and  a  river  front,  and  this 
right  is  not  impaired  either  by  the  alteration  of  the  street,  or  by 
Eelley's  subsequent  sale  to  his  co-defendants. 

It  is  no  objection  to  a  specific  performance,  that  a  public  way 
has  been  laid  out  over  the  land.  Fairfield  t?.  Williams,  4  Mass. 
428;  2  Hill.  Abr.  73. 

S.  J.  &  John  W.  Andrews,  for  the  defendants,  insisted  that  a 
conveyance  made  and  tendered  by  A.  Kelley,  calling  for  a  line 
100  feet  from  the  channel  of  the  river,  was  a  faithful  compliance 
with  his  part  of  the  contract;  that  Burrows,  or  those  representing 
his  right,  had  no  reason  to  complain  if  his  lines  were  shorter  than 
the  adjoining  proprietors',  inasmuch  as  they  had  paid  Kelley  an 
extra  price  for  their  additional  twenty  feet,  and  that  Burrows 
having  refused  to  allow  any  further  compensation  for  the  proposed 
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enlargement  of  his  lot,  Kelley  was  ander  no  obligations  to  bestow 
upon  him  privileges  which  others  were  willing  to  pay  for. 

They  further  insisted  that,  under  the  act  to  provide  for  the  re- 
cording of  town  plats,  29  Ohio  L.  351,  sec.  6,  by  the  location  of  the 
street,  the  legal  title  in  the  twenty  feet  was  vested  in  the  city  of 
Cleveland,  and  the  city  of  Cleveland  not  being  a  party,  the  present 
bill  can  not  be  sustained.     Story's  Bq.  PI.  187,  sees.  207,  208. 

B.  Hitchcock  and  E.  T.  Wilder,  in  reply,  denied  that  a  con- 
veyance by  Kelley  of  any  lot,  not  fronting  on  a  street,  would  be  a 
compliance  with  the  contract;  that  he  stipulated  with  Burrows  for 
a  lot,  with  a  river  front  and  a  street  front,  and  that  Kelley  can 
not  avoid  this  stipulation  by  any  location  or  alteration  of  the 
218]  streets,  either  with  or  without  the  aid  of  the  *city  of  Cleve- 
land. That  the  contract  as  made  was  fair,  and  the  vendee  has  a 
right  to  a  specific  execution  of  it,  and  that  Kelley  can  not  call 
upon  the  court,  either  to  make  a  new  bargain,  or  to  compel  Bur- 
rows to  pay  lor  twenty  feet  of  ground  more  than  he  purchased. 
They  cited  Martin  v,  Lewis,  1  Marsh.  (Ky.)  103;  Dale  v.  Pope,  4 
Littell,  167;  Pishback  v.  Woodford,  1  J.  J.  Marsh.  84;  Hunt  t;. 
Eousmaniere,  1  Pet.  1 ;  Gillespie  v.  Moon,  2  Johns.  Ch.  585;  Peck 
V,  Smith,  1  Conn.  103 ;  Wyman  v.  Mayor  of  New  York,  11  Wend. 
486;  In  the  matter  of  Thirty-second  Street,  19  Wend.  128;  Hooker 
v.  XJtica  and  Men.  Turnpike  Co.,  12  Wend.  371 ;  Corning  v. 
Lowerre,  6  Johns.  Ch.  439;  2  Story's  Bq.  206. 

Lane,  C.  J.  The  spirit  with  which  Burrows  has  treated  the 
contract  has  not  been  very  fair,  and  he  has  exhibited  very  little 
disposition  to  reconcile  all  interests  with  a  due  regard  to  justice. 
A  very  honest  man  would  have  consented  to  pay  an  additional 
price,  for  advantages  beyond  the  contemplation  of  the  contracting 
parties.  But  the  plaintiffs,  standing  in  his  place,  having  performed 
all  he  stipulated,  and  paid  all  he  contracted  to  pay,  are  claiming 
from  the  defendant  such  benefits  as  result  by  law  from  the  terms 
in  which  the  agreement  was  framed.  We  have  no  power  to  make 
a  new  contract  between  the  parties,  nor  can  one  of  them  be  com- 
pelled against  his  consent  to  change  that  already  in  existence; 
we  can  only  enforce  his  legal  rights,  as  defined  and  interpreted 
by  the  rules  of  that  system  we  sit  here  to  administer. 

By  the  terms  of  this  contract,  the  purchaser,  on  payment 
duly  made,  acquired  the  right  to  demand  from  Kelley,  in 
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1835,  the  conveyance  of  u  lot,  120  foot  long  and  not  less  than  100 
feet  wide,  having  both  a  river  front  and  a  street  front.  The  street 
was  not  then  laid,  but  was  to  be  laid  <<  nearly  parallel  to  the 
river."  Although  stakes  were  set  by  the  parties  on  the  easterly 
line  of  the  lot,  this  act  is  not  regarded  by  the  court  as  fixing  the 
line  of  the  lot,  but  as  marking  its  supposed  boundary;  by  the  na- 
ture of  the  transaction,  this  line  could  not  be  ultimately  fixed  until 
*tho  street  was  laid.  The  vendee  was  not  obliged  to  accept  [219 
a  conveyance  until  1835,  and  if  tlien  he  acquired  a  lot  of  this  size, 
having  a  river  fVont  and  a  street  front,  he  would  obtain  all  for 
which  he  contracted ;  the  width  of  the  street  was  not  stipulated; 
the  rights  secured  were,  accessibility  on  one  side  by  water,  and  on 
the  other  by  a  street.  And  the  vendor  bound  himself  by  this  con« 
tract  thnt  he  would  possess  the  ability  to  satisfy  these  conditions 
in  1835. 

It  seems  to  us,  that  if  the  street  of  1833  bad  remained  until  1835, 
i  conveyance  to  its  line,  being  100  feet  from  the  channel,  would 
lave  been  an  entire  fulfillment  of  the  obligation,  notwithstanding 
f^he  other  lots  were  of  greater  depth,  and  the  vendee's  line  were 
Lbrown  back  from  the  line  of  the  others.  For  he  would  have  ob- 
tained what  he  contracted  to  receive,  and  when  he  rejected  the 
enlargement  upon  such  terms  as  others  were  willing  to  comply 
with,  the  vendor  was  under  no  obligations  to  bestow  upon  him 
additional  advantages,  such  as  others  had  secured  by  a  price. 

But  the  situation  of  the  property  has  been  materially  altered 
since  1833.  A  part  of  the  street  is  vacated,  access  to  the  front  of 
the  lot,  by  the  street,  is  cut  ofl^,  and  the  twenty  feet  strip  between  it 
and  the  lot  has  been  conveyed  to  others ;  and  these  alterations  have 
occurred  by  the  agency  or  the  consent  of  the  vendor.  Now  the 
law  exacts  from  a  vendor,  while  the  contract  remains  executory, 
the  ability  to  fulfill  it  in  good  faith,  according  to  its  substantial 
moaning.  The  vendor  in  this  case  gave  the  purchaser  the  right 
to  demand  such  a  conveyance,  in  1835,  as  would  give  him  a  street 
front.  The  street  of  1833  would  give  such  a  front,  but  this  had 
been  so  altered,  that  a  conveyance  of  a  lot  100  feet  deep  would 
give  no  such  advantage,  and  that  a  conveyance  to  a  line  where  a 
street  was  once  run,  would  be  no  fair  fulfillment  of  the  engage- 
ment. If  this  alteration  had  been  made  by  some  paramount 
power,  or  from  some  cause  not  within  the  control  of  either  party, 
it  would  raise  a  different  question.     But  it  is  impossible  to  over- 
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look  the  fact,  that  this  alteration  was  brought  about  by  the  agency 
220]  or  the  consent  of  the  principal  defendant,  he  assuming  *to 
act  as  the  owner  of  the  lot.  If  he  had  originally  caused  the  street  • 
to  be  run  at  the  distance  of  120  feet  from  the  channel,  a  convey- 
ance of  the  lot  on  such  a  street  would  have  been  a  fair  perform- 
ance  of  his  obligations;  iP,  by  his  agency,  or  through  his  consent, 
the  street  is  located  at  that  distance,  at  the  time  when  he  is  bound 
to  convey,  it  seems  to  us  that  he  can  not  satisfy  his  engagements 
with  the  purchaser,  except  by  a  cgnveyance  of  land  extending  to 
such  a  street.  The  other  defendants  having  purchased  with  a 
knowledge  of  the  plaintiff's  claim,  he  may  require  from  them  ail 
which  he  may  demand  of  the  vendor. 

It  is  said  in  argument  that  no  conveyance  of  the  twenty  feet  strip 
should  be  directed,  because  by  the  operation  of  the  statute  (29 
Ohio  L.  351)  the  fee  is  vested  in  the  city  of  Cleveland.  The 
soundness  of  the  objection  is  not  felt  by  the  court.  It  might  be 
answered  that  the  vendor  can  not  resist  making  a  deed,  which  he 
has  stipulated  to  execute,  because  it  conveys  no  title ;  for  he  can 
encounter  no  greater  liability  from  a  deed,  even  with  warranty 
than  arises  on  the  rescission  of  an  executory  contract,  although  he 
often  is  subjected  to  less ;  and  a  bare  legal  title,  held  expressly  in 
trust  for  the  owner  of  the  land,  and  attendant  on  the  inheritance^ 
is  never  held  an  obstacle  to  the  specific  execution  of  a  contract,  if 
the  purchaser  is  content  with  the  title. 

The  facts  of  the  case,  therefore,  show  the  plaintiff's  right  to  a 
decree,  without  making  it  necessary  to  decide  any  questions  as  to 
the  extent  of  the  limits  of  town  lots  bounded  by  a  street. 

Decree  for  the  plaintiff. 


William  Montqomeby  v.  The  State  of  Ohio. 

Tp  I  triftl  before  a  justice  of  the  peace,  if  the  plaintiff  offer  himself  as  a  witness, 
18  sworn,  and  testifies  falsely,  perjury  may  be  assigned  on  the  oath  thus 
taken,  though  he  was  incompetent  as  a  witness,  provided  the  Justice  had 
jurisdiction  of  the  subject  matter. 

This  is  a  writ  of  error  to  the  court  of  common  pleas  of  the 
county  of  Adams. 
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*The  plaintiff  in  error  was  convicted  of  perjury,  at  the  [221 
March  term  of  the  conrt  of  common  pleas,  1840,  and  sentenced  to 
imprisonment,  at  hard  labor,  in  the  penitentiary.  He  now  prosA- 
CQtes  his  writ  of  error,  to  reverse  the  judgment. 

It  is  averred  in  the  indictment  that  a  suit  was  pending  before 
a  justice  of  the  peace,  in  which  one  James  Staub  was  plaintiff,  and 
the  plaintiff  in  error  was  defendant  That  the  said  suit  was  insti- , 
tuted  on  a  note  of  hand,  purporting  to  be  executed  by  the  plaint- 
iff in  error  to  said  Staub,  bearing  date  June  28, 1838,  for  the  sum 
of  840.68.  It  is  then  averred,  that  on  the  trial  before  the  justice, 
the  plaintiff  in  error  offered  himself,  and  was  sworn  as  a. witness, 
in  his  own  behalf,  the  truth  to  speak,  concerning  the  making  of 
said  note;  and  did  then  and  there,  among  other  things,  falsely 
and  maliciously  depose  and  say,  that  said  paper  writing  was  not 
the  promissory  note  of  him,  and  that  he  did  not  sign  and  deliver 
the  same,  as  and  for  such  note,  whereas  in  truth  and  in  fact  the 
plaintiff  in  error  did  make,  sign,  and  deliver  the  said  note,  as  such, 
to  the  said  Staub,  etc. 

The  plaintiff  assigned  for  error :  1.  The  note  offered  in  evidence 
is  not  the  same  set  out  in  the  indictment.  2.  The  legal  requisitions 
of  the  act  of  March  9, 1838,  dispensing  with  proof,  in  certain  cases, 
are  not  complied  with.  3.  The  oath  administered  by  the  justice 
is  extrajudicial.    4.  Other  errors. 

There  are  written  arguments  on  each  side,  bat  there  is  nothing 
to  show  the  nam'es  of  the  counsel  who  made  them. 

Wood,  J.  We  have  inspected  the  record  in  this  case  with  all 
the  attention  the  rights  of  the  plaintiff  seem  to  us  to  require. 
The  instrument  described  in  the  indictment  as  a  promissory  note, 
and  the  one  which  the  record  shows  was  offered  in  evidence  on 
the  trial,  appear  to  us  to  be  the  same.  The  only  variance  we  are 
able  to  preceive  is  an  indorsement  of  99.73,  paid  on  the  latter. 
Such  an  indorsement,  except  under  peculiar  circumstances,  is  a 
memorandum  made  by  the  payee  for  his  own  convenience.  It  is 
^made  subsequent  to  the  execution  and  delivery  of  the  note,  [222 
is  separate  and  distinct  from  it,  and  the  description  is  as  complete 
without  the  indorsement  as  without  the  filing  of  the  maker's  name, 
or  the  amount  due :  neither  of  which  can  be  said  to  form  any  part 
of  the  note  itself,  and  consequently  need  not  be  described  by  the 
pleader.  In  prosecutions  for  forgery,  it  has  been  held  to  be  suffl- 
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dent  to  Bot  out  that  part  of  a  written  docarnent  only,  which  com- 
prehendB  the  particular  instrument  forged,  though  connected  with 
other  matter.  1  Bast,  180;  East's  P.  0.  925.  In  this  case,  the 
forged  instrument  was  a  receipt,  in  these  words:  March  18,  1733, 
received  the  contents  by  mCy  Stephen  Withers^''  and  it  appeared  in 
evidence  that  the  receipt  was  forged  at  the  bottom  of  an  account. 
But  it  was  holden  by  all  the  judges,  that  the  indictment  was  suffl* 
cicnt,  and  that  the  account  itself  was  only  evidence  to  make  out 
the  charge  of  forgery.  Loach,  68,  and  3  Salk.  171,  are  to  the  same 
import.  Stark.  Crim.  PI.  111.  On  an  indictment  for  perjury,  it  is 
sufficient,  if  enough  be  stated,  to  bring  the  defendant  within  the 
provisions  of  the  statute.    Eex  v.  Dowlin,  5  Term,  320. 

In  support  of  the  second  assignment,  it  is  argued  by  the  plaint* 
ifTs  counsel,  that  no  written  plea,  nor  affidavit  of  the  truth  thereof, 
was  filed  before  the  justice,  who  tried  the  cause;  that  it  was, 
therefore,  illegal  to  permit  the  plaintiff  to  testify  that  he  did  not 
execute  the  note,  and  that  perjury  can  not  be  assigned  on  the  oath 
so  taken.  The  statute  provides,  that  upon  the  "  plea  of  non  assump- 
sit  or  nil  debetj  offered  by  the  person  charged  as  the  maker,"  etc., 
"of  any  promissory  note,  it  shall  not  be  necessary  for  the  plaint- 
iff to  prove  the  making  of  the  note,"  etc.,  "unless  the  party  offer- 
ing such  plea  shall  make  affidavit  of  the  truth  thereof,"  etc.  36 
Ohio  L.  38,  sec.  1.  It  is  unnecessary  for  us  to  decide,  whether 
this  statute  is  applicable  to  proceedings  before  justices  of  the  peace. 
It  is  of  no  consequence,  whether  the  party  be  competent  to  testify 
or  not,  without  such  plea  be  filed,  or  the  oath  embodied  in  an  affi- 
davit. It  is  well  settled,  when  the  court  has  jurisdiction  over  the 
subject  matter,  if  a  witness  totally  incompetent  be  admitted  be 
may  commit  perjury.  It  would  be  strange,  indeed,  if  it  were 
223]  *not  so.  The  erroneous  opinion  of  a  justice  of  the  peace  in 
settling  questions  of  competency,  oftentimes  nice  and  difficult,  is  no 
license  to  the  witness,  when  improperly  admitted,  to  set  at  defi- 
ance both  the  laws  of  God  and  man.  There  would  be  no  "  per- 
fection of  reason,"  in  such  a  rule  of  action. 

In  Vansteenbcrgh  v.  Kortz,  10  Johns.  167,  it  was  held  by  the 
Supreme  Court  of  New  York,  that  where  the  proceedings  were 
not  coram  non  judice,  and  in  order  to  obtain  an  attachment,  a  jus- 
tice of  the  peace  admitted  the  incompetent  oath  of  the  party,  the 
statute  requiring  other  "  satisfactory  proof,"  that  perjury  was  as- 
fsignable,  in  the  oath  so  taken.  Judge  Spencer  dissented  from  the 
194 


Digitized  by  VjOOQIC 


DECEMBER  TERM,  1840.  224 

Vairin  v.  Canal  Insurance  Co. 

opinion  of  the  court,  upon  the  ground,  that,  as  the  "  satisfactory 
proof"  required,  was  DOt  submitted,  the  proceedings  were  coram 
nonjudice,  and  that  perjury  could  not  be  assigned.  He  adds,  how* 
ever,  '^  that  the  idea  8u<]:gested,  on  the  trial,  that  if  a  witness  be 
illegally  admitted,  as,  for  instance,  one  who  is  interested,  and  he 
swear  falsely,  that  such  swearing  will  be  perjury,  is  perfectly  cor- 
rect ;  for,  in  such  case,  there  is  jurisdiction,  the  witness  is  judi« 
cially  admitted,  and  the  oath  is  judicial."  The  third  assignment 
is  so  connected  with  the  second,  that  it  has  been  disposed  of,  in  con- 
Bidering  the  latter.  The  fourth,  or  general  assignment,  raises  no 
other  question,  and  requires  no  further  notice.  We  are,  therefore, 
of  the  opinion,  there  is  nothing  erroneous  in  the  record,  and  the 
proceedings  and  judgment  of  the  court  of  common  pleas  are 
affirmed,  with  costs. 
Judgment  affirmed 


Justus  Vaibin  v.  The  Canal  Insuranob  Cohpant. 

In  an  action  for  the  loss  of  a  steamboat,  by  the  owners  against  the  insurers, 
the  pilot  at  the  wheel  is  a  competent  witness  to  prove  the  loss. 

This  is  an  action  of  assumpsit  from  the  county  of  Hamilton. 

The  suit  is  brought  on  a  policy  of  insurance  upon  the  steamboat 
Swan.  On  the  trial,  the  plaintiff,  in  order  to  prove  an  insurable 
^interest  in  the  boat,  in  connection  with  other  testimony,  [334 
offered  in  evidence  to  the  jury  a  letter  from  Joseph  J.  Dersey,  one 
of  the  owners,  in  the  following  words. 

"  Cincinnati,  December  23,  1837. 
"  Justus  Vairin^  Esq.y  Present^  JDedr  Sir : 

'<  In  consequence  of  the  purchase  by  me  and  others  of  the  steam- 
boat Swan  (rom  you,  for  the  principal  part  on  time,  say  my  draft 
at  six  months  from  this  date  on  A.  M.  Stanley,  Esq.,  for  $5,500,  and 
my  draft  and  Samuel  Millikin,  Esq.,  jointly  at  eight  months  from 
this  date,  on  Messrs.  Endees  &  Hynes,  of  Paducah,  Kentucky,  for 
$3,500,  and  other  drafts,  you  will  please  take  out  policy  of  insur- 
ance in  your  own  name,  as  collateral  security  agreed  on. 

''  Yours  respectfully, 

*•  Joseph  J.  Bsrsby." 
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To  the  reception  of  this  letter  as  evidence,  the  defendants,  by 
their  coniisel,  objected,  bat  the  handwriting  of  Dersey  having 
being  proven,  the  objection  was  overrated  and  the  letter  admitted. 

In  the  further  progress  of  the  trial,  the  plaintiff  offered  in  evi- 
dence the  deposition  of  John  Gosgrove  to  prove  the  injury  done 
to  and  loss  of  the  boat.  It  appeared  from  the  deposition  that  at 
the  time  of  the  accident  which  occasioned  the  loss,  the  deponent 
was  pilot,  and  at  the  wheel.  On  this  ground  the  deposition  was 
objected  to,  and  it  was  insisted  that  the  deponent  was  interested, 
and  therefore  incompetent.  This  objection  was  overruled  by  the 
court,  and  the  deposition  read  to  the  jury. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff,  whereupon 
the  defendants  moved  for  a  new  trial,  for  the  following  reasons,  to 
wit : 

1.  The  court  erred  in  admitting  the  letter  of  Joseph  J.  Dersoy 
addressed  to  Justus  Yairin,  Esq.,  upon  the  mere  proof  of  the  hand* 
writing  of  Dersey,  as  evidence  of  the  interest  of  the  plaintiff  in 
the  boat;  and  in  not  instructing  the  jury  that  without  other  evi- 
dence of  interest,  the  letter  was  not  sufficient  to  establish  that 
point. 

2.  The  court  erred  in  admitting  Cosgrove's  deposition  as  evi- 
dence. 

325]  ^Wright  &  Walker,  in  support  of  the  motion,  insisted  i 
that  the  letter  of  Dersey  was  improperly  received  in  evidence,  but 
claimed  that  Dersey  himself  should  have  been  examined  as  a  wit- 
ness, that  the  defendants  might  have  had  the  benefit  of  his  cross- 
examination. 

They  further  urged  that  Gosgrove,  the  pilot,  was  an  incompetent 
witness.  If  the  loss  resulted  from  gross  negligence  on  his  part, 
or  his  unskilllulness  as  a  pilot,  then  the  loss  was  not  covered  by 
the  policy,  but  the  pilot  himself  would  be  liable  to  his  owners.  In 
any  state  of  the  case  he  was  interested,  and  testifying  in  his  own 
favor,  inasmuch  as  a  verdict  and  recovery  against  the  insurer, 
would  compensate  his  owners  and  exonerate  him.  They  assumed 
this  position,  that  where  in  one  event  of  a  suit,  the  liability  to  the 
party  calling  him  would  be  diminished  or  destroyed,  he  is  not  a 
competent  witness  for  that  party,  and  to  produce  that  result,  even 
though  the  record  would  not  be  evidence  against  him.  And  to 
sustain  this  position  they  cited  Mower  v.  Kip,  6  Paige,  88;  Har- 
wood  V.  Murphy,  4  Halst.  215;  Rogers  i;.  Dibble,  3  Parge,  238; 
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Pendleton  v.  Speed,  2  J.  J.  Marsh.  508;  Gardiner  v.  Levand,  2 
Yeates,  185 ;  Bland  v.  Anslej,  5  B.  &  P.  321 ;  Green  v.  New  Biver 
Co.,  4  Term,  589 ;  Marquand  v.  Webb,  16  Johns.  89  ;  The  Hope,  2 
Gallison,  48;  Ladlow  v.  Union  Ins.  Co.,  2  Serg.  &  fiawle,  119. 

Fox,  for  the  plaintiff,  cited  2  Marsh,  on  Ins.  704.  709 ;  Hughes, 
30,  31,  367,  482;  1  Marsh,  oa  Ins.  114,  115;  Oliver  v.  Green,  3 
Mass.  133 ;  Archangelo  v.  Thompson,  2  Camp.  620. 

Hitchcock,  J.  The  first  question  for  the  consideration  of  the 
court  in  this  case  is,  whether  the  letter  of  Dersey,  of  December  23, 
1837,  was  properly  received  in  evidence.  The  objection  urged  to 
this  letter  is,  not  that  it  contains  matter  irrelevant  to  the  issue, 
but  that  Dersey  himself  should  have  been  examined  as  a  witness, 
to  prove  the  fiicts  stated  in  the  letter,  so  that  the  defendants  might 
have  had  the  benefit  of  his  cross-examination.  The  letter  seems 
to  be  considered  as  a  species  of  hearsay  evidence,  but  it  is  entirely 
of  a  different  character.  And  had  Dersey  ^himself  been  a  [226 
witness  before  the  court,  he  would  not  have  been  permitted  to  tes- 
tify as  to  the  contents  of  this  letter  unless  the  foundation  for  such 
testimony  had  been  first  laid  by  proving  its  loss.  So  long  as  the 
letter  itself  could  be  produced,  it  was  the  best  and  only  legal  evi- 
dence to  prove  its  own  contents.  And  it  was  competent  evidence 
if  it  conduced  to  prove  any  fact  material  for  the  plaintiff  to  sus- 
tain his  action. 

In  order  to  sustain  that  action  it  was  necessary  for  the  plaintiff 
to  prove  that  he  had  an  insurable  interest  in  the  boat.  It  was  not 
protended  that  he  was  the  actual  owner,  nor  was  it  necessary  he 
should  bo,  if  ho  had  an  interest  in  her  preservation,  for  it  is  not 
necessary  that  the  insured  should  have  a  title  to  the  thing-insured  • 
all  that  is  required  is  that  he  should  have  an  interest  in  its  pres- 
ervation. 1  Marsh,  on  Ins.  114, 115.  So  a  creditor  having  a  claim 
on  goods  has  a  right  to  insure.     Hughes,  30,  31. 

The  plaintiff  in  this  case,  although  he  had  not  title  to  the  boat, 
had  been  the  previous  owner,  and  had  sold  her  to  others,  of  whom 
Dersey  was  one,  but  had  not  received  the  pay  in  full.  To  secure 
himself  he  might  have  Uiken  a  lien  upon  the  boat,  or  if  the  owners 
consented  he  might  take  a  policy  in  his  own  name  as  collateral 
security.  With  the  insurci-s  it  could  make  no  manner  of  difference 
whether  the  ])olicy  was  taken  in  his  name  or  in  the  name  of  the 
actual  owners.    The  purport  of  the  letter  was  to  authorize  the 
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plaintiff  to  take  the  policy  in  his  own  name  for  the  parpose  of 
vesting  himself  with  collateral  secarity.  Was  it  not  competent 
evidence  ? 

If  a  man  woald  show  himself  entitled  to  real  estate,  he  produces 
his  deed  and  proves  its  execntion,  not  by  the  grantor  himself,  but 
by  disinterested  witnesses.  So  if  one  claim  title  to  personal  goods, 
if  that  title  depends  upon  a  bill  of  sale,  the  instrument  itself  is 
produced,  and  its  execution  proved  by  disinterested  witnesses.  It 
is  not  necessary,  even  if  it  were  proper,  to  call  the  vendor.  So  in 
the  case  before  us,  the  letter  being  a  written  instrument  in  virtue 
of  which  the  plaintiff  claimed  an  insurable  interest  in  the  boat, 
was  properly  admitted  in  evidence  upon  proof  of  its  execution,  or 
of  the  signature  of  the  writer. 

227]  *But  it  is  said  the  court  erred  in  not  directing  the  jury  that 
the  letter  alone  was  not  sufficient  to  prove  an  interest  in  the 
plaintiff.  Had  this  been  the  only  testimony  conduciog  to  prove 
an  interest,  it  might  have  been  proper  for  the  court  to  have  ex- 
pressed an  opinion  upon  its  effect.  It  was  not  so,  however.  It 
was  but  an  item  of  evidence,  and  there  was  other  testimony  to  the 
same  point.  Under  these  circumstances  the  jury  were  instructed, 
and  we  think  properly,  to  look  into  all  the  evidence,  and  from  the 
whole  to  ascertain  the  truth  of  the  case. 

The  next  question  to  be  considered,  is  whether  Cosgrove  was  an 
admissible  witness.  From  his  testimony  it  appears  that  he  was 
pilot  of  the  boat,  and,  at  the  time  of  the  accident,  at  the  wheel.  It 
is  urged  by  counsel  that  he  is  interested  in  the  event  of  the  suit. 
And  it  is  said  that  if  he  willfully  run  the  boat  upon  the  cypress 
lands  upon  which  she  struck,  causing  the  loss,  it  was  barratry  in 
him,  and  the  loss  not  within  the  policy,  although  he  would  himself 
be  liable  to  his  owners.  And  further,  that  if  the  loss  resulted  from 
gross  negligence  or  unskillfulness  on  his  part,  then  the  loss  was 
not  covered  by  the  risk  taken  by  the  defendants,  though  he  him. 
self  would  be  liable  to  the  owners.  This  last  position  is  founded 
upon  the  decisions  of  this  court,  that  if  a  loss  happen  in  conse- 
quence of  the  negligence  or  want  of  skill  in  the  crew  of  a  boat,  the 
underwriters  are  not  liable.  As  the  pilot  would  be  liable  to  bis 
owners  for  an  act  of  barratry,  or  for  a  loss  resulting  from  his  own 
negligence  or  want  of  skill,  it  is  claimed  that  he  has  a  manifest 
interest  in  the  event  of  the  suit,  as  a  recovery  against  the  under, 
writers  would  compensate  the  insured  and  exonerate  him.  This 
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argument,  if  well  founded,  will  go  to  exclude  the  pilot  of  a  steam- 
boat from  testifying  in  any  case  between  owners  and  insurers,  and 
in  any  case  where  there  is  an  action  against  owners  for  a  loss  in 
consequence  of  improper  navigation  or  of  collision. 

The  liability  of  a  pilot  must  depend  upon  the  control  which  he 
has  over  the  navigation  of  the  boat  or  vessel.  If,  like  the  crew 
generally,  he  is  under  the  control  of  the  captain,  and  is  bound  to 
follow  his  directions,  it  is  not  perceived  that  he  can  *be  sub-  [228 
jected  to  any  greater  liability  than  any  other  of  the  crew.  Upon 
the  Atlantic  coast  when  a  pilot  undertakes  to  carry  a  vessel  into 
port,  he  has  the  chief  command  so  far  as  that  particular  naviga- 
tion is  concerned.  So  far  the  authority  of  the  captain  ceases.  If, 
in  navigating  the  western  waters,  pilots  occupy  the  same  relative 
position,  it  would  seem  to  be  right  and  proper  that  they  should  be 
liable  for  all  damages  sustained  in  consequence  of  their  negligence 
or  misconduct.  Whether  it  is  so  or  not  must  depend  upon  the 
usage  of  the  particular  navigation.  Without  determining  this 
point,  however,  for  the  purpose  of  this  particular  case,  we  will 
consider  that  a  pilot  would  be  liable  as  claimed  by  defendants' 
counsel. 

No  rule  of  law  is  better  known  than  that  a  person  who  has  aa 
interest  in  the  event  of  a  suit  can  not  be  a  witness.  And  this 
rule  is  never  departed  from  except  in  cases  of  certain  municipal 
corporations,  or  quasi  corporations.  If,  by  the  event  of  the  suit 
the  individual  offered  as  a  witness  can  gain  or  lose  anything,  no 
matter  how  great  or  how  small  the  amount,  he  must  be  excluded. 
It  is  many  times  difficult  to  determine  a  question  of  interest,  and 
for  the  determination  of  such  question  another  rule  has  been 
adopted,  and  that  is  to  inquire  whether  the  verdict  in  the  case  on 
trial  could  be  given  in  evidence  in  a  subsequent  proceeding  against 
the  witness,  either  for  or  against  him.  If  it  could,  it  is  conclusive 
of  the  question  of  interest.  But  it  does  not  follow  that  if  the 
verdict  could  not  be  given  in  evidence  in  a  subsequent  proceeding 
against  the  witness,  that  there  is  no  interest.  If  the  decision  of 
the  case  one  way  will  exonerate  the  witness  from  liability  entirely, 
while  if  decided  the  other  way  he  will  remain  exposed  to  a  suit^ 
there  is  such  an  interest  as  will  exclude  him  although  the  verdict 
and  judgment  can  not  be  given  in  evidence  against  him  at  a  sub- 
sequent trial.  This  principle  is  fully  sustained  by  the  authorities 
cited  by  defendants'  counsel. 
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There  is  still  another  rnle  of  evidence  which  it  is  proper  to  re- 
fer to.  If  the  liability  of  a  witness  will  remain  the  same  which- 
ever way  the  suit  on  trial  is  determined,  his  interest  is  said  to  be 
239]  balaooed ;  he  is  not  incompetent.  That  interest  *which  will 
affect  the  competency  of  a  witness  must  be  an  interest  in  the  event 
of  the  suit,  not  an  interest  in  the  question  merely;  such  an  inter- 
est renders  no  one  incompetent. 

Apply  these  rules  of  evidence  to  the  case  under  consideration. 
This  is  not  an  action  against  the  owners  of  the  boat  for  an  injury 
sustained  in  conseqaence  of  mismanagement  or  collision.  If  it 
were,  it  might  be  doubtful  whether  the  pilot  would  be  a  competent 
witness.  It  is  an  action  by  the  insured  against  the  insurers,  for  a 
loss  within  the  risk  taken  by  the  defendants.  On  the  trial  it  was 
not  pretended  that  there  had  been  any  act  of  barratry,  nor  was  it 
pretended  that  the  accident  occasioning  the  loss  happened  in  con- 
sequence of  any  negligence  or  want  of  skill  in  the  pilot,  who  was 
examined  as  a  witness.  But  suppose  this  had  been  the  case,  and 
the  proof  had  been  such  as  to  have  required  a  verdict  in  favor  of 
the  defendants.  In  a  subsequent  suit  by  the  owners  against  the 
pilot  for  his  negligence  or  want  of  skill,  could  this  verdict  have 
been  given  in  evidence  against  him?  We  apprehend  not.  It  is 
not  claimed  by  counsel  that  it  could  have  been  thus  given  in  evi- 
dence; but  that  a  verdict  and  judgment  against  the  insurers  will 
compensate  the  insured  for  their  loss,  and  therefore  exonerate  the 
pilot.  But  this  consequence  does  not  follow.  If,  as  insisted  by 
counsel,  the  pilot  would  be  answerable  to  the  owners  for  any  loss 
sustained  in  consequence  of  his  negligence  or  want  of  skill,  his 
liability  is  not  discharged.  The  defendants  having  satisfied  the 
loss  are  subrogated  to  the  rights  of  the  insured,  and  may  have 
their  action  against  the  pilot.  If  he  would  have  been  liable  to 
his  owners,  ho  is  liable  to  them.  His  interest,  then,  is  equally 
balanced,  or  more  properly  speaking,  he  has  no  interest.  He  can 
neither  gain  nor  lose  by  the  event  of  thi!:^  suit. 

A  similar  question  was  raised  in  the  case  of  Howell  t?.  Osn.  Ins. 
Co.,  7  Ohio,  276,  pt.  2,  in  which  it  was  decided,  alter  full  argument, 
that  the  captain  of  a  steamboat  was  a  competent  witness  to  prove 
the  loss  in  an  action  by  the  insured  against  the  insurers.  In  that 
case  the  pilot  was  examined  as  a  witness  without  objection.  Both 
280]  upon  the  authority  of  that  *case  and  upon  principle,  we 
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think  that  Cos  grove,  the  witDess,  was  properly  admitted  to  tes- 
tify. 

The  motion  for  a  new  trial  is  overruled,  and  judgment  will  be 
entered  on  the  verdict. 

Motion  overruled. 


Swiff  and  Nichols  v.  Holdriboe,  Bailbt,  and  others. 

A  fraudulent  grantee,  who  bad  conveved  or  restored  the  property  at  the  tima 
of  the  bill  filed,  is  not  liable,  as  a  trustee,  to  creditors. 

This  is  a  bill  in  chancery  from  the  county  of  Ashtabula. 

Lane,  C.  J.  This  is  a  creditor's  bill,  to  discover  and  set  aside 
fraudulent  conveyances,  and  procure  the  satisfaction  of  judgments 
which  the  plaintiffs  have  recovered,  by  subjecting  property,  real 
and  personal,  to  execution,  dr  to  obtain,  an  account  of  moneys  and 
assets,  in  the  hands  of  fraudulent  alienees. 

The  papers  in  the  case  have  become  voluminoas,  and  it  will 
hereafter  deserve  an  extended  and  patient  investigation.  It  was 
reserved,  not  to  make  this  examination  at  this  time,  bat  to  decide 
the  general  principles  in  relation  to  the  liabilities  to  creditors  of 
a  fraudulent  holder  of  another's  property. 

The  bill  charges  Holdridge  with  having  conveyed  his  property 
to  Bailey,  for  the  purpose  of  placing  it  beyond  the  reach  of  his 
creditors,  and  that  Bailey  has  sold  the  land  to  others.  We  do  not 
undertake,  at  this  time,  to  determine  definitely  the  facts  of  the 
case;  but  to  adjudicate  upon  the  questions  intended  to  be  reserved, 
we  assume  for  present  purposes,  that  Bailoy  received  a  conveyance 
of  this  property  to  dolraud  the  creditors  of  Holdridge,  and  that 
be  has  sold  it  to  innocent  purchasers,  for  a  valuable  consideration, 
without  notice. 

It  has  been  so  often  held,  in  the  courts  of  this  state,  that  a 
fraudulent  alienee  may  make  a  good  title  to  an  innocent  pur- 
chaser, that  we  take  that  point  for  granted,  without  *dis-  [331 
cussion.  It  is  claimed,  however,  by  the  plaintiff,  that  the  recip- 
ient of  a  fraudulent  title  becomes  a  trustee  of  creditors,  and  is  not 
permitted  to  lay  down  the  responsibility,  which  the  law  fastens  upon 
him,  without  justly  accounting  with  the  lawiul  creditors  for  whom 
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he  holds  the  estate;  that  whatever  may  have  become  of  the  prop- 
erty, the  cestui  que  trust  may  demand  its  value  from  him,  if  ha 
has  placed  it  beyond  the  reach  of  the  law. 

But,  in  our  opinion,  the  proposition  is  too  broad  to  be  adoptee^ 
in  this  general  form.  Although,  whore  one  man  combines  wilft 
another  to  cheat  a  third,  an  action  at  law  may  be  sustained,  and 
damages  recovered,  the  jurisdiction  of  chancery  in  frauds  does  not 
extend  so  far  as  to  a  mere  case  for  damages.  The  chancellor, 
under  this  general  power,  in  cases  of  fraud,  acts  only  to  remove 
some  legal  obstacle,  or  to  pursue  a  fund,  or  to  restore  a  right  lost 
at  law,  but  not  to  give  mere  damages.  It  is  not,  then,  upon  thi^ 
ground  that  a  court  of  equity  will  entertain  jurisdiction  againslr 
the  recipient  of  a  fraudulent  title. 

An  honest  man  will  not  take  a  fraudulent  conveyance.  If  a 
man  holds  property  fraudulently  conveyed,  as  soon  as  he  comes  ta 
a  sense  of  his  moral  duty,  he  will  restore  it  to  those  to  whom  it 
belongs ;  he  ought  to  give  it  back  to  him  from  whom  he  received 
it,  that  it  may  be  applied  to  his  debts  if  wanted,  or  to  his  benefit 
if  not  necessary  for  this  purpose.  The  law  to  discourage  frauds, 
does  not  compel  him  to  restore  it  to  the  fraudulent  grantor ;  yet  do 
man  will  retain  it  for  a  moment  who  desires  the  reputation  of 
honesty,  or  possess  the  sense  of  justice. 

The  relations  between  him  and  the  creditors  of  the  debtor  are  dif* 
ferent.  There  are  no  express  obligations  between  them ;  no  promise 
to  be  accountable  to  them;  no  obligation  to  restore  to  them;  but  the 
creditor  ought  to  receive  his  debt,  and  the  law  gives  him  a  claim 
to  the  property,  and  it  charges  the  fraudulent  holder  as  a  trustee, 
in  consequence  of  his  possession.  The  trust  is  not  express- 
created  by  contract;  but  it  arises  by  operation  of  law,  in  conse- 
232]  quence  of  his  having  in  his  hands  *that  which  ought  to  bo 
applied  to  the  satisfaction  of  the  creditor's  debt.  It  depends, 
therefore,  on  the  possession  of  the  property.  The  character  of 
cestui  que  trust  does  not  belong  to  the  general  creditor  until  ho  has 
shown  himself  entitled  to  the  debtor's  property  by  the  recovery 
of  IX  judgment.  And  if  the  fraudulent  holder  has,  in  good  faith, 
divested  himself  of  that  which  he  could  not  retain  without  dis- 
honesty, before  the  right  of  the  creditor  has  accrued,  there  is 
nothing  remaining  upon  which  to  raise  a  trust,  and  the  relation 
of  trustee  to  anybody  subsists  no  longer. 

The  court  will  lend  to  the  judgment  creditor  any  aid  in  their 
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power,  to  reach  tbo  property  of  his  debtor  in  the  hands  of  his 
fraudulent  alienee,  or  to  subject  any  debts,  securities,  rights, 
equities,  or  choses  in  action  within  his  power,  and  will  exact  a 
rigorous  account  of  the  disposition  of  anything  he  may  have 
fraudulently  received  ;  but  if  he  has  honestly  parted  with  what  he 
fraudulently  received,  before  the  rights  of  the  creditor  are  fixed 
by  judgment  and  the  filing  of  his  bill,  he  must  be  exonerated 
from  further  liability.  How  far  such  taker  may  incur  liabilities, 
in  a  suit  at  law,  for  a  fraudulent  combination,  we  need  not  now 
decide. 

B.  Wade  and  Whittlesey,  for  the  plaintiflfs. 

Kewton  and  Bayley,  for  the  defendants. 


John  B.  Mahan,  Amos  Pettyjohn,  and  Joseph  Pettyjohn  v. 
The  State  op  Ohio. 

Wliere  several  defendants  are  put  upon  trial,  at  the  same  time,  under  the 
same  indictment,  the  prosecuting  attorney  blis  but  two  peremptory  chal- 
lenges. 

The  names  of  the  grand  jurors  ought  to  appear  in  eome  part  of  the  record. 

This  is  a  writ  of  error  to  the  court  of  common  pleas  of  the 
county  of  Brown. 

The  plaintiffs  in  error  were  indicted,  tried,  and  convicted  for  a 
riot,  in  the  court  of  common  pleas  of  Brown  county,  at  the  term 
of  September,  a.  d.  1839, 

*On  impaneling  the  jury,  it  appears,  from  tbe  inspection  [233 
*  of  the  second  bill  of  exceptions,  taken  during  the  trial,  that  a  ques- 
tion arose  as  to  the  right  of  peremptory  challenge  to  the  jurors, 
on  the  part  of  the  state.  The  defendants  having  exercised  such 
right,  by  a  peremptory  challenge,  by  each  of  them,  to  two  of  the 
panel,  the  prosecuting  attorney  then  claimed  the  right,  in  like 
manner,  to  challenge  six.  The  counsel  for  the  plain tiiSPs  in  error 
objected,  but  the  objection  was  overruled  by  the  court,  and  the 
challenge  allowed.  To  this  decision  of  the  court  exception  wan 
taken,  and  the  sanle,  among  others,  is  assigned  for  error. 

F18HBACK  and  JoLiFFE,  for  the  plaintiffs  in  error. 

Thb  Prosegutinq  Attorney,  for  the  state. 
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Wood,  J.  It  is  provided  by  section  15  of  the  act,  entitled  "an 
act  relating  to  juries,"  29  Ohio  L.  98,  that  every  prosecuting  at 
lorney,  and  every  defendant,  on  the  trial  of  an  Indictment,  maj 
challenge  peremptorily  two  of  the  panel ;  and  if  any  person, 
prosecuting  in  behalf  of  the  state,  shall  challenge  any  petit  jaror, 
except  as  aforesaid,  he  shall  immediately  assign  the  cause  of  such 
challenge.  It  would  seem  to  us  this  language  can  hardly  admit 
of  construction.  The  words  themselves  express  the  legislative  in* 
tention  as  clearly  as  it  could  be  well  conveyed. 

There  was  but  one  indictment,  and,  on  the  part  of  the  state,  the 
right  of  peremptory  challenge  should  have  been  confined  to  tm^ 
while  each  of  the  defendants  could,  in  like  manner,  legally  ob- 
ject to  the  same  number.  Had  the  defendants  been  separately 
tried,  the  indictment  would  have  been  separate  as  to  each,  Bixby 
r.  State  of  Ohio,  6  Ohio,  86;  and,  on  every  trial,  the  state's  right 
to  such  challenge  of  two  of  the  jurors  would  have  been  legal  \  but, 
upon  a  joint  trial,  it  is  otherwise. 

In  extending  this  right  of  peremptory  challenge  to  six^  as 
claimed  by  the  state,  it  is  our  opinion  the  privileges  which  the 
law  throws  around  the  accused,  to  a  certain  extent,  as  a  shield 
234]  *for  his  protection,  in  the  selection  of  his  triers,  was  dearly 
invaded,  and  that  the  court  of  common  pleas  therefore  erred. 

It  is  also  proper  here  to  remark,  that  there  is  another  defect  in 
this  record.  The  names  of  the  grand  jurors,  who  lound  the  bill, 
do  not  appear;  neither  in  the  caption,  the  indictment,  nor  in  any 
part  of  the  record.  It  is  a  well-Sttltied  principle,  in  criminal 
pleading,  that  it  must  appear,  in  the  caption  ot  an  indictment, 
that  it  was  taken  upon  oath,  and  that  the  names  of  all  the  jurors 
by  whom  taken  must  bo  stated.  Thej^  may  beset  forth  in  the 
indictment  itself;  but  this  is  not  usual.  1  Chit.  Crim.'L.  202 ;' 
Stark.  Grim.  PI.  261 ;  2  Hawk.  C.  25,  sec.  126.  In  the  king's 
bench,  in  making  up  the  record,  it  seems  now  not  to  be  necessary 
to  inwert  the  names  ot  the  grand  jurors  in  the  caption,  Aylett's 
case  in  the  House  of  Lords,  1786  ;  1  Saund.  216,  note  n. ;  but  it  is 
necessary  they  should  be  returned  in  the  schedule.  In  this  state, 
it  is  clear,  if  the  names  of  the  grand  jurors  do  not  appear,  at  least, 
in  some  part  ot  the  record,  a  writ  of  error  will  undoubtedly  lie; 
though  it  is  probable  that,  on  motion,  a  certiorari  would  bo 
awarded,  and  the  deiect  cured  by  the  sending  up  of  a  new  record. 
Clerical  omissions,  in  criminal  cases,  are  amendable  at  common 
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law.     The  same  rule  prevails  as  in  civil  proceedings,  in  this  re- 
spect.    6  Ohio,  435  ;  Strange,  842 ;  2  Hawk.  25. 

It  has  been  holcisn  by  this  coart,  on  the  circuit,  thatlihe  statute 
which  requires  a  copy  of  the  indictment  to  be  given  to  the  ac- 
cused, twelve  hours  before  he  is  placed  upon  his  trial,  in  certain 
cases,  is  not  complied  witb,  unless  such  copy  contain  a  caption  of 
the  indictment,  including  the  names  of  the  grand  jurors,  that  the 
accused  may  have  the  opportunity  to  object  to  the  qualifications 
of  those  who  found  the  bill ;  and  which  he  could  not  do  if  their 
names  are  not  disclosed.  The  State  v,  Hillman,  Logan  County 
Supreme  Court,  June  term,  1840,  Lane,  C.  J.,  and  Wood,  J.  The 
judgment,  in  the  case  at  bar,  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 
Judgment  reversed. 


Thomas  Arustbonq  and  others  v.  The  Treasuber  of 
Athens  Countt. 

Whero  a  statute  exempted  foriBTer  certain  lands  of  the  Athens  University 
from  taxation,  and  the  same  lands  were  afterward  sold  by  the  university, 
ft  subsequent  statute,  authorizing  a  tax  to  be  levied  on  the  lands,  is  not  a 
violation  of  that  clause  of  the  constitution  of  the  United  States  which 
prohibits  a  state  from  passing  any  law  impairing  the  obligation  of  con- 
tracts. 

Individuals  who  have  no  community  of  interest  can  not  prosecute  their  sev- 
eral rights  in  one  bill. 

This  is  a  bill  in  chancery  from  the  county  of  Athens. 

The  bill  was  filed  by  the  complainants,  to  enjoin  the  defetidants 
from  the  collection  of  a  state  tax,  levied  upon  certain  lands  owned 
by  them  in  the  county  of  Athens,  as  tenants  in  fee  simple.  To 
the  bill  there  is  an  answer;  and  upon  bill  and  answer  the  case  is 
submitted  to  the  court. 

The  case  made  is  this:  The  complainants  in  severalty,  as  ten- 
ants in  fee  simple,  own  separate  tracts  of  land  in  the  township  of 
Alexander,  in  said  county  of  Athens,  and  which  is  known  as  one 
ol  the  college  townships,  commonly  so  called.  They  derive  title 
by  deed  from  the  president  and  trustees  of  the  Ohio  University, 
executed  in  pursuance  of  an  act  of  the  general  assembly  of  the 
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State  of  Ohio,  of  February  4,  1826.  These  lands  have  been 
charged  during  the  present  year  with  a  state  tax,  in  the  same 
manner  as  the  lands  of  other  individuals  are  charged,  and  tlie 
object  of  the  bill  is  to  enjoin  the  collection  of  this  tax. 

EwiNG,  for  the  complainants,  insisted  that  by  the  a«t  of  Feb- 
ruary 18, 1804,  "establishing  a  university  in  the  town  of  Athens,"  . 
certain  lands,  of  which  those  held  by  the  complainants  constitute 
a  part,  were  exempted  from  the  payment  of  state  taxes  forever  i 
and  that  any  subsequent  law  subjecting  them  to  taxation  would 
conflict  with  the  constitution  of  the  United  States,  inasmuch  as  it 
would  have  the  oflfoct  to  impair  the  obligations  of  a  contract,  and 
would  therefore  be  void.  On  this  ground,  he  contended  that  the 
236]  law,  in  pursuance  of  which  the  *taxe8  in  controversy  were 
levied,  was  void.  He  cited  as  authority  the  State  of  New  Jersey 
r.  Wilson,  7  Cranch,  164. 

Wall,  for  the  defendants. 

.  HiTOHCOCK,  J.  There  is  one  question  which  seems  to  have  been 
overlooked  by  counsel,  but  which  it  is  apprehended  is  decisive  of 
the  case.  Here  are  several  complainants,  having  no  community  of 
interest,  yet  joining  in  the  same  bill.  It  is  true  they  hold  land 
derived  from  the  same  source  and  charged  with  a  tax  under 
similar  circumstances.  But  still  thej^  hold  in  severalty  separate 
parcels  of  land,  each  parcel  charged  with  a  separate  amount  of 
tax,  and  each  parcel  liable  for  the  tax  charged  upon  itself.  Under 
these  circumstances  there  is  an  improper  joinder  of  parties,  and 
for  this  reason,  if  for  no  other,  the  bill  must  be  dismissed. 

As,  however,  the  case  has  been  argued  by  counsel  upon  another 
point,  which  goes  to  its  merits,  we  have  thought  proper  to  investi* 
gate  it,  regardless  of  any  technical  objections.  The  questions 
presented  for  consideration  are  of  the  first  importance,  as  they 
involve  the  validity  of  a  legislative  enactment  of  the  state.  But 
If  that  act  does,  as  is  contended,  conflict  with  the  constitution  of 
the  United  States,  it  will  be  the  duty  of  the  court  so  to  decide. 
If  it  does  so  conflict,  it  is  unquestionably  void,  and  can  not  be  en- 
forced. Even  should  wo  attempt  to  enforce  it,  there  is  a  superior 
tribunal  by  which  our  proceedings  might  be  reviewed,  and  any 
judgment  or  decree  which  we  might  render  or  pronounce  might 
bo  reversed. 

It  has  been  determined  by  the  people  of  the  United  States,  or  as 
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others  hold,  by  the  individual  states  in  their  sovereign  capacity, 
that  the  constitution  of  the  United  States  shall  be  the  supreme 
law  of  the  land.  In  article  6  of  that  instrument,  it  is  declared 
that  "  this  constitution  and  the  laws  of  the  United  States  made  in 
pursuance  thereof,  and  all  treaties  made,  or  which  shall  be  made, 
tinder  the  authority  of  the  United  States,  shall  be  the  supremo 
law  of  the  land,  and  the  judges  in  every  state  shall  be  bound 
thereby,  anything  in  the  constitution  or  laws  of  any  state  to  the  con- 
trary Notwithstanding y  This  constitution,  the  members  of  [237 
this  court,  in  conformity  with  the  requisitions  of  the  constitution 
of  the  State  of  Ohio,  have  taken  an  oath  to  support.  When  wo 
cease  to  consider  this  constitution,  or  any  law  or  treaty  made  in 
pursuance  of  it,  as  the  supreme  law  of  the  land;  when  we  give 
effect  to  any  enactment  of  our  own  state  legislature,  which  in  our 
opinion  manifestly  conflicts  with  this  supreme  law,  we  violate  the 
oaths  which  we. have  taken.  And  it  would  seem  (o  me  that  those 
who  hold  a  contrary  doctrine,  those  who  advocate  legislative 
supremacy,  forget  the  nature  of  our  constitutional  governments, 
and  base  their  principles  upon  the  theory  of  the  boasted  "om- 
nipotence of  parliament." 

But  although  we  entertain  this  opinion,  still  we  hold  that  before 
we  can  declare  a  legislative  act  unconstitutional  and  void,  on  the. 
ground  that  it  violates  the  constitution  of  the  United  States,  or 
any  law  or  treaty  made  in  pursuance  thereof,  or  on  the  ground 
that  it  violates  the  constitution  of  this  state,  the  case  must  be  free 
from  doubt,  the  violation  roust  be  palpable.  So  long  as  doubt 
remains  the  legislative  act  should  be  enforced. 

In  section  10,  of  article  1,  of  the  constitution  of  the  United 
States,  it  is  provided  that  no  state  shall  pass  "any  ex  post  facto 
law,  or  law  impairing  the  obligations  of  contracts."  It  is  claimed 
by  counsel  for  the  complainants  in  the  case  under  consideration, 
that  the  act  of  Ohio  in  pursuance  of  which  the  taxes  complained 
of  are  assessed,  is  in  violation  of  this  provision. 

The  particular  act  of  the  legislature  in  pursuance  of  which  the 
taxes  complained  of  were  levied,  is  the  act  of  January  15,  1840, 
entitled  "an  act  declaratory  of  an  act  passed  March  14,  1831, 
pointing  out  the  mode  of  levying  taxes."  This  act  provides, 
"that  lands  set  apart  for  school  or  ministerial  purposes,  and  sold 
by  and  under  authority  of  law,  shall  bo,  and  the  same  are  hereby 
declared  to  be  subject  to  taxation,  immediately  after  such  sale, 
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anythiDg  coDtaiDcd  in  the  act  to  which  this  is  an  amendment  to 
the  contrary  notwithstanding,  and  it  is  hereby  made  the  duty  of 
238]  the  assessor  of  the  proper  ^county,  wherein  such  lands  are 
situated,  to  proceed  to  assess  the  same  as  directed  in  sections  9 
and  10  of  the  act  to  which  this  is  an  amendment."     38  Ohio  L.  1. 

There  is  certainly  nothing  in  this  law  which  of  itself  contra- 
venes the  constitution  of  the  United  States,  or  of  this  state.  If  in 
any  case  it  has  this  effect,  it  roast  be  in  conseqaence  of  some  pre- 
vioas  legislation,  or  some  previous  state  of  things.  A  slight  re* 
view  of  the  course  of  legislation  in  the  state  upon  subjects  of  this 
character  will  show  that  a  provision  of  this  kind  is  highly  neces- 
sary and  proper. 

From  the  earliest  period  of  the  history  of  the  state,  it  has  boon 
the  practice  to  exempt  lands  set  apart  for  school  or  ministerial 
purposes  from  taxation.  This  has  sometimes  been  done  by  special 
laws,  exempting  lands  belonging  to  particular  literary  institntionSy 
but  more  usually  it  has  been  done  by  exceptions  in  the  general 
laws  levying  taxes  upon  land.  Thus  the  act  of  March  14, 1831, 
*' pointing  out  the  mode  of  levying  taxes,"  in  section  2  provides, 
among  other  things,  that  '^all  lots  of  land  or  ground  set  apart  for 
school-houses,  academies,  or  colleges,  with  the  buildings  thereon 
.occupied  for  those  purposes,  and  all  lands  the  property  of  any 
such  academy  or  seminary  of  learning,  which  now  is,  or  may 
hereafter  bo  established  in  this  state,  including  all  lands  granted 
by  Congress  for  the  use  of  schools,  academies,  colleges,  etc.,  shall 
be  exempted  from  taxation.  This  is  but  a  repetition  of  what  be- 
fore had  been  the  law. 

This  legislation  is  in  compliance  with  that  clause  of  the  consti* 
tution  of  the  state,  which  requires  that,  **  schools  and  means  of 
instruction  shall  be  forever  encouraged  by  legislative  provision." 
While  lands  remain  the  property  of  any  literary  institution,  it  is 
aiding  and  encouraging  that  institution  to  exempt  those  lands 
from  the  burden  of  taxation.  But  so  soon  as  they  are  conveyed 
to,  and  become  the  px'operty  of  individuals,  this  reason  for  exemp- 
tion ceases.  And  it  is  no  good  reason  that  an  individual  who  be- 
comes the  owner  of  such  lands  should  be  privileged  from  contrib* 
uting  his  proportionate  share  toward  the  expenses  of  the  govern- 
239]  ment  under  which  he  lives,  ^because  the  land  which  he 
now  owns  has  once  been  the  property  of  a  literary  institution. 
Hence  the  propriety  of  the  beforo-cited  law  of  January  15,  1840, 
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'■  ^  111.  I  ■ 

It  IB  claimed,  however,  that  this  act  can  be  of  no  binding  force 
as  respects  the  lands  now  the  subject  matter  of  controversy,  be-  ' 
caase  by  an  act  of  the  legislature  of  February  18,  1804,  '*  estab- 
lishing a  university  in  the  town  of  Athens,*'  it  is  provided  that 
the  lands  in  the  township,  of  which  these  lands  constitute  a  part, 
"shall  forever  be  exempt  from  the  payment  of  all  state  taxes." 
And  it  is  said  that  here  is  a  contract,  the  obligations  of  which  can 
not  be  impaired  by  any  subsequent  legislation. 

We  still  adhere  to  the  opinion  that  certain  acts  of  incorporation 
are  in  the  nature  of  contracts,  and  that  no  subsequent  legislature 
can  repeal,  or  materially  alter  or  change  the  same,  without  the  as- 
sent of  the  corporators.  That  an  act  incorporating  a  literary  in- 
stitution is  of  this  character,  was  decided  by  the  Supreme  Court  of 
the  United  States  in  the  case  of  Dartmouth  College  v.  Woodward, 
4  Wheat.  518. 

The  inquiry  then  will  be,  whether  the  declaratory  act  of  Jan- 
uary, 1840,  when  carried  into  effect,  interferes  with  or  materially 
changes  any  principle  contained  in  the  act,  <' establishing  a  uni- 
versity in  the  town  of  Athens,"  when  this  latter  act  is  properly 
construed  and  understood. 

To  a  right  understanding  of  the  whole  matter,  as  well  as  to  aid  in 
giving  construction  to  the  act  incorporating  the  "  Ohio  University,'* 
it  may  be  necessary  to  ascertain  whence  these  lands  were  origi- 
nally derived.  Tbey  are  situated  in  that  tract  of  country  usually 
denominated  the  Ohio  Company's  purchase,  and  within  the  terri- 
torial limits  of  the  present  county  of  Athens.  This  purchase  was 
made  of  the  Congress  of  the  Confederation  in  the  year  1787,  pre- 
vious to  the  adoption  of  the  present  constitution,  by  a  company 
of  individuals  called  the  *<  Ohio  Company  of  Associates."  By  the 
terms  of  purchase,  it  was  agreed  that  section  16  in  each  township 
should  be  appropriated  to  the  use  of  schools,  and  section  29  for  the 
support  of  religion.  In  addition  to  this,  two  entire  townships,  as 
near  *the  center  of  the  tract  as  might  be,  were  to  be  appro-  [240 
priated  for  the  purposes  of  a  university.  These  sections  and  town  - 
ships  wore  donations  from  Congress  for  the  purposes  intended, 
although  one  object  might  have  been,  and  probably  was,  to  encour- 
age the  settlement  of  the  country,  and  thereby  enhance  the  value 
of  the  other  lands  of  the  United  States.  The  donation  of  the 
townships  was  not  to  the  Ohio  University,  for  that  was  not  in 
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being,  nor  to  any  other  particular  university,  bat  <*  for  the  purposes 
of  a  university,"  which  might  at  some  subsequent  period  be  es- 
tablished, within  the  territory  convoyed,  at  some  future  period. 
The  two  townships,  eight  and  nine,  in  the  14th  ranjre,  were  the 
townships  eventually  set  apart  in  pursuance  of  this  arrangement 
Subsequent  to  the  organization  of  the  government  of  the  United 
States  under  the  present  constitution,  this  contract,  made  by  the 
"  Ohio  Company  of  Associates"  with  the  Old  Consfress,  was  con- 
firmed by  an  act  passed  on  April  21, 1792  (Swan's  Land  Laws,  20) ; 
and  the  territory  purchased  was  patented  to  certain  individuals, 
as  agents,  in  trust  for  the  said  company. 

In  1799,  the  legislature  of  the  Northwestern  Territory,  actinsf 
as  trustees  for  the  proper  application  of  these  two  townships  of 
land  thus  given  by  the  United  States  for  the  purposes  of  a  uni- 
versity, by  resolution  appointed  certain  individuals  to  lay  oif  a 
town  at  the  most  suitable  place  within  the  townships  aforesaid, 
with  a  view  to  the  establishment  of  a  college  therein.  Swan's 
Land  Laws,  219.  The  duty  assigned  these  individuals  was  per- 
formed, and  report  thereof  made  to  the  lesrislature  in  1800.  This 
report  was  confirmed,  and  the  town  thus  laid  off  named  Athens. 
Swan's  Land  Laws,  220. 

On  January  9,  1802,  the  same  legislative  body  passed  an  act 
**  establishing  a  university  in  the  town  of  Athens,"  then  in  the 
^jounty  of  Washington,  **by  the  name  and  style  of  the  American 
Western  University."  It  is  unnecessary  to  examine  particularly 
this  act  of  incorporation  ;  it  is  sufilcient  to  say,  that  it  conferred 
powers  and  privileges  upon  the  university  thus  incorporated,  at 
least  as  full  and  ample  as  those  subsequently  conferred  upon  the 
241]  "Ohio  University,"  In  many  respects  *the  powers  and  priv- 
ileges were  precisely  the  same.  The  two  townships  of  land  do- 
nated by  the  United  States  "for  the  purposes  of  a  university," 
were  expressly  vested  in  this  "American  Western  University," 
Swan's  Land  Laws,  220. 

What  became  of  this  corporation,  whether  it  was  ever  organized, 
or  whether  it  ever  exercised  any  acts  of  ownership  over  these 
lands,  I  do  not.  know.  It  would  seem  to  have  been  dissolved  by 
the  act  of  February  4,  1804,  by  which  the  "  University  of  Ohio  " 
was  incorporated,  so  far  as  it  was  in  the  power  of  the  legislature 
to  dissolve  it.  This  latter  university  was  invested  with  all  the 
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powers  and  privileges  of  the  former,  and  even  the  lands  vested  iu 
the  former  were  by  this  aot  vested  in  the  latter.  The  former  act 
of  incorporation  is  not  repealed  in  so  many  words,  but  all  acts  and 
parts  of  acts  containing  anything  in  the  purview  of  this  aot  are 
repealed.  It  is  clear,  upon  an  examination  of  the  two  acts,  that 
the  latter  is  in  contravention  of  the  former,  and  if  the  principle 
be  correct  that  an  act  of  incorporation  is  in  the  nature  of  a  con- 
tract, then  the  act  incorporating  the  Ohio  University  is  itself  un- 
constitutional so  far  as  respects  these  lands,  as  impairing  the 
obligations  of  a  contract,  contained  in  the  act  incorporating  the 
''American  Western  University,"  It  is  impossible  to  escape  this 
conclusion,  unless  it  is  upon  the  hypothesis  that  the  trustees  of 
this  institution  assented  to  the  aot  incorporating  the  Ohio  Uni- 
versity. It  is  highly  probable  that  such  was  the  case,  as,  with  but 
few  exceptions,  the  same  individuals  are  named  as  trustees  of  both 
institutions. 

This  act  incorporating  the  "  Ohio  University,"  was  enacted  by 
the  general  assembly  of  the  State  of  Ohio,  as  before  stated,  on 
February  4,  1804.  Swan's  Land  Laws,  226.  In  section  11  of  this 
act,  the  two  townships  of  land  which  had  been  given  by  the  United 
States  are  vested  in  this  university.  The  section  is  as  follows: 
"  The  two  townships,  eight  and  nine,  in  the  14th  range  of  town- 
ships, within  the  grant  of  land  made  by  Congress  to  the  Ohio 
Company  of  Associates,  be  and  they  are  hereby  vested  in  the  cor- 
poration by  this  act  created,  in  trusty  for  the  use,  benefit,  and  sup- 
port *of  the  said  university /or6i?€r."  The  act  then  goes  on  [242 
to  prescribe  the  manner  in  which  these  lands  shall  be  leased,  the 
terms  and  conditions  of  leases,  the  rent  to  be  paid,  etc.:  "Pro- 
vided always,  that  said  corporation  shall  have  power  to  demand  a 
further  yearly  rent  on  said  lands  and  tenements,  not  exceeding  the 
tax  imposed  on  property  of  the  like  description  by  the  state,  which 
rent  shall  be  paid  at  such  time  and  place,  to  such  person,  and  col- 
lected in  such  manner  as  the  corporation  shall  direct."  It  is  fur- 
ther enacted,  that  the  clear  annual  rents  and  profits  of  all  the  es- 
tate, both  real  and  personal,  of  the  corporation,  shall  bo  appro- 
priated to  the  endowment  of  the  university.  But  no  power  is 
given  to  sell  and  convey  any  description  of  property.  Having 
conferred  power  upon  the  corporation  to  charge  upon  these  landsi 
in  addition  to  the  rent  reserved  by  contract,  a  rent  oijuivalent  to 
the  amount  of  tax  imposed  by  the  stale  upon  property  of  the  like 
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D,  the  legislature  next  introduce  the  section  relied  upon 
mplainants  as  the  foundation  of  their  case,  in  the  fol- 
)rd8:  "The  lands  in  the  two  townships  vested  and  ap- 
i  as  aforesaid,  with  the  buildings  which  are  or  may  be 
ereon,  shM  forever  be  exempted  from  all  state  taxes." 
it  is  believed,  are  all  the  provisions  contained  in  the  act 
jration  relative  to  these  two  townships  of  land,  at  least 
IB  necessary  to  refer  to,  in  order  to  a  proper  understand- 
s  case.  It  will  be  seen  that  they  were  not  acquired  by 
ration  in  pursuance  of  any  contract  of  purchase,  nor  was 
ration  vested  with  any  other  interest  in  the  lands  than 
to  use  and  enjoy  them  in  a  particular  manner,  or  rather 
io  use  and  enjoy  the  rents  and  profits  derived  from  them. 
)  amount  of  the  legislation  is  this:  These  two  townships 
iving  been  given  by  the  United  States  for  the  purposes 
orsity  within  the  Ohio  Company's  purchase;  and  the 
0  of  Ohio,  having  established  such  university,  enact  that 
Is  shall  be  "  forever"  vested  in  the  university  so  estab- 
%  trust  "  for  the  purposes  intended  in  the  donation,  and 
bhorize  the  corporation,  not  to  sell  and  dispose  of  these 

to  lease  them  upon  the  terms  stated  in  the  act,  and  to 
te  the  rents  and  profits  to  the  endowment  of  the  univer- 
a  further  encouragement  the  corporation  are  authorized, 
n  to  the  rents  stipulated  by  contract,  to  charge  the  land 
Iditional  rent,  equivalent  to  any  tax  which  maybe  charged 
ite  upon  any  property  of  the  like  description  for  state 

And  having  conferred  this  latter  privilege,  it  is  then 
hat  the  same  lands  shall  be  ^*  forever  "  exempted  from  a 

tiat  is  the  nature  and  extent  of  this  exemption?  Is  it  a 
attached  to,  and  running  with  the  land?  It  seems  to  us 
i  not  be  so  considered,  because  the  land  itself  is  not  ex- 
*om  any  burden.  It  is  still  liable  to  county  taxation. 
)ugh  a  state  tax,  eo  nomine^  can  not  be  charged  upon  it^ 
rge  equivalent  to  a  state  tax  is  imposed  upon  it,  although 
rant  name — a  charge  not  imposed  from  time  to  time  by 
slation,  but  by  an  act  of  the  corporation  in  virtue  of  its 
iw.  The  privilege,^then,  is  granted  to  the  corporation, 
ed  to  the  land. 
)  the  extent  as  to  time  of  this  privilege  or  exemptiou? 
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In  point  of  time  there  is  no  limitation.  It  is  to  continue  ^' forever ^ 
Still  this  expression  must  be  taken  in  connection  with  the  other 
parts  of  the  act  of  incorporation  relative  to  the  same  subject  mat- 
ter, in  order  to  arrive  at  the  true  intent  and  mean  in*;  of  the  legis- 
lature. Looking  to  this  connection,  it  will  be  found  that  the 
lands  themselves  are  ^^ forever''  vested  in  the  corporation  ;  and  it- 
has  the  power  while  they  are  so  vested,  that  is  to  say,  '^ forever^''  to 
lease  them  for  a  stipulated  rent  in  conformity  with  the  act  of  in- 
corporation, and  in  addition  to  these  rents  thus  stipulated,  the 
corporation  have  power  to  charge  and  collect  an  additional  rent, 
equivalent  in  amount  to  a  state  tax.  And  the  rents  so  collected, 
tho  corporation  is  bound  to  appropriate  for  the  purpose  of  endow- 
ing the  university.  Taking  all  these  circumstances  together,  and 
it  seems  clear  that  it  was  not  the  intention  of  the  legislature  to 
continue  the  exemption  for  any  longer  period  than  the  land  re- 
mained *vested,  "  in  trust,"  in  the  corporation.  While  so  [244 
vested  no  state  tax  could  be  levied,  nor  could  the  corporation  at 
any  subsequent  period,  without  its  assent,  be  divested  of  the  lands 
themselves.  But  if,  with  the  assent  of  the  state,  these  lands 
should  be  conveyed  to  individuals,  or  if  the  charter  of  incorpora- 
tion should  be  forfeited,  it  is  not  perceived  with  what  propriety 
the  state  can  any  longer  be  restrained  from  charging  them  with 
a  tax. 

At  the  time  this  act  of  incorporation  was  passed,  it  was  un 
doubtedly  expected  that  these  two  townships  of  land  would  "/or- 
ever''  remain  vested  in  the  corporation,  and  being  so  vested,  would 
forever  be  exempted  from  taxation  for  state  purposes.  In  the 
early  period  of  the  government,  it  seems  to  have  been  the  policy 
to  authorize  incorporated  literary  institutions  to  hold  lands,  but 
not  to  sell  and  convey,  depending  for  the  rents  and  profits  as  the 
source  from  which  to  derive  funds.  The  act  to  incorporate  the 
"  Ohio  University  "  was  passed  at  the  second  session  of  the  state 
legislature,  and  contains  such  a  provision.  This  was  the  second 
institution  of  the  kind  incorporated  by  the  state  government.  At 
the  first  session,  "The  Trustees  of  the  Erie  Literary  Society '' 
were  incorporated,  the  act  of  incorporation  containing  a  similar 
provision.  This  same  principle  is  contained  in  all  the  early  laws 
with  respect  to  school  lauds.  But  in  later  times  the  policy  has 
been  changed,  and  the  sale  of  lands  appropriated  to  literary  pur- 
poses authorized.     Whether  this  change  is  founded  in  wisdom,  it 
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is  not  for  this  court  to  say;  and  these  things  are  adverted  to 
merely  to  show  the  inflaence  which  operated  upon  the  legislataro 
at  the  time  the  act  of  incorporation  now  ander  consideration  was 

ssed — ^an  inflaence  as  well  known  and  understood  by  the  cor. 
porators  as  by  the  members  of  the  general  assembly.  At  that 
time  it  was  not  contemplated  by  any  one,  that  lands  in  Ohio 
appropriated  to  literary  purposes  woald  ever  become  individoal 
property. 

Frequent  amendments  were  made  to  the  act  incorporating  the 
Ohio  University,  from  time  to  time,  both  as  to  the  mode  of  leasing 
245J  their  lands  and  as  to  other  matters,  and  perhaps  no  one  *iaw 
was  more  frequently  before  the  general  assembly  than  this  for  some 
kind  of  action.  In  less  than  ten  years  from  its  passage,  no  less  than 
ten  amendatory  and  supplemental  acts  were  enacted.  But  no 
change  was  made  as  to  the  tenure  of  the  land  with  which  the  cor- 
poration was  vested  until  1826.  On  the  4th  of  February  of  this 
year,  an  act  was  passed  authorizing  the  corporation  to  sell  and 
convey  in  fee  simple  such  lands  in  the  two  townships  as  were  not 
incumbered  by  leases,  and  also  to  make  a  similar  title  to  such, 
lease-holders,  as  should  pay  for  the  land  by  them  leased,  a  sum  so 
great,  that  the  interest  thereon  at  six  per  cent,  per  annum  would  be 
equal  to  the  rent  reserved.  This  act  was  passed  with  the  assent 
of  the  corporation,  and  the  lands  of  the  complainants  were  sold 
and  conveyed  in  pursuance  thereof. 

What  further  interest  have  the  corporatfon  in  these  lands? 
None  whatever.  It  has  conferred  upon  the  complainants  the 
highest  character  of  title  which  is  known  to  our  laws.  What  be- 
comes of  the  privilege  of  charging  rent  upon  these  lauds,  equal  in 
amount  to  a  state  tax?  It  is  gone,  unless  we  admit  the  absurd 
principle  that,  after  having  made  to  these  complainants  a  title  in 
fee  simple,  the  corporation  possess  the  power  to  charge  the  land 
so  conveyed  with  rent,  equivalent  to  a  state  tax.  This  principle 
can  not  be  admitted,  and  it  follows  that  if  the  position  assumed  by 
complainants'  counsel  is  correct,  these  lands  are  now  freed  from 
the  payment  of  a  state  tax  or  anything  equivalent  thereto.  By 
the  act  of  incorporation  they  were  exempted  from  the  payment  of 
a  state  tax,  in  consideration  that  a  charge  equivalent  thereto 
might  be  imposed  upon  them  by  the  corporation.  By  the  convey- 
ance to  the  complainants  they  are  freed  from  this  last  charge. 

Will  it  be  claimed  that  the  purchasers  of  these  lands  succeed  to 
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all  tho  rights  and  privileges  of  the  corporatioa,  and  as  the  land  in 
the  hands  of  the  corporation  was  exempted  from  taxation,  there- 
fore it  must  be  exempted  in  tho  hands  of  their  vendees?  What 
were  the  rights  of  the  corporation  with  respect  to  these  lands  ? 
They  had  power  to  lease,  but  not  to  sell  them.  And  the  rents  re- 
ceived must  be  appropriated  for  a  parti ealar  *purpose,  that  [246 
is,  for  the  purpose  of  endowing  a  university.  This  is  not  the  «it- 
uation  of  those  holding  by' purchase  from  the  corporation.  Such 
purchasers  may  lease  or  sell  at  their  election.  If  they  lease,  they 
are  not  bound  to  appropriate  the  rents  in  a  particular  manner,  but 
may  appropriate  them  as  they  please.  But  if  they  lease,  they  can 
not,  like  the  corporation,  impose  any  rent  in  addition  to  that 
stipulated  by  contract.  In  truth,  these  purchasers  have  a  more 
perfect  title  than  had  the  corporation.  They  have  a  title  in  fee 
simple.  But  we  can  not  admit  that  they  possess  any  rights  supe- 
rior to  other  tenants  in  fee  simple,  deriving  title  from  a  different 
source. 

In  whatever  aspect  we  view  this  case,  it  seems  to  us  that  the 
only  proper  construction  which  can  bo  put  upon  the  act  of  incor- 
poration now  under  consideration  is,  that  the  lands  in  these  two 
townships  being  vested  in  the  university,  in  trust,  for  a  particular 
purpose,  are  to  be  exempted  irom  taxation  for  state  purposes,  so 
long  as  they  continue  thus  vested,  and  no  longer.  But  when  the 
corporation  ceases  to  have  any  interest  in  them,  when  they  be- 
come individual  property,  they  are  liable  to  be  treated  like  other 
individual  property  of  the  same  description,  and  equally  subject 
to  taxation. 

It  is  supposed,  by  complainants'  counsel,  that  this  opinion  con- 
flicts with  the  opinion  of  the  Supreme  Court  of  the  United  States 
in  the  case  of  the  State  of  New  Jersey  v,  Wilson,  7  Cranch,  164. 
We  have  examined  that  case  with  careful  attention,  and,  afler 
such  examination,  do  not  perceive  that  it  operates  against  the 
opinion  already  expressed.  There  is,  perhaps,  a  general  resem- 
blance between  that  case  and  the  one  now  before  the  court,  but 
there  are  several  material  points  of  difference,  while  there  is  but 
one  of  exact  similarity. 

The  facts  of  that  case  are,  in  substance,  these :  A  remnant  of 
the  tribe  of  Delaware  Indians  had  claims  to  a  considerable  por- 
tion  of  lands  in  New  Jersey,  to  extinguish  which  became  an  ob- 
ject with  the  government  of  the  then  colony.    For  this  purpose  a 

215 


Digitized  by  VjOOQIC 


247.  248  SUPREME  COUBT  OP  OHIO. 

Armstrong  et  al.  v.  Treasurer  of  Athoiu  Go. 

coDvoDtioD  was  held  between  the  Indians  and  commissioners  ap- 
pointed by  the  government  of  New  Jersey.  On  Aagost  9,  1758, 
347]  the  Indian  deputies  made  to  the  commissioners  ^  proposi- 
tion in  writing,  the  basis  of  which  was,  that  the  goyernmeat 
should  purchase  a  tract  of  land  on  which  the  Indians  might  re- 
side, in  consideration  of  which  they  would  release  their  claim  to 
all  other  lands  in  New  Jersey  south  of  the  river  Bari tan.  This 
proposition  was  assented  to  by  the  commissioners,  and  the  legis 
lature,  on  the  12th  of  the  same  month,  passed  an  act  to  give  eiTect 
to  this  agreement. 

This  act,  among  other  provisions,  authorizes  the  purchase  of 
land  for  the  Indians,  restrains  them  from  granting  leases  and 
making  sales,  and  enacts  that  the  lands  to  be  purchased  for  the 
Indians  ''  shall  not  hereafter  be  subjected  to  any  tax,  any  law, 
usage,  or  custom  to  the  contrary  thereof  in  any  wise  notwithstand- 
ing.'' In  virtue  of  this  act,  the  convention  with  the  Indians  was 
executed.  Lands  were  purchased  and  conveyed  to  trustees  for 
their  use,  and  the  Indians  released  their  claim  to  the  south  part 
of  New  Jersey. 

The  Indians  continued  in  peaceable  possession  until  some  time 
in  the  year  1801,  when  they  applied  to  the  legislature  of  the  State 
of  New  Jersey,  and  obtained  an  act  authorizing  the  sale  of  the 
land. 

In  1803,  the  commissioners  under  this  act  sold  and  conveyed  the 
lands  to  Wilson,  Fainter,  and  others,  and  in  October,  1804,  the  leg- 
islature passed  an  act,  repealing  so  much  of  the  act  of  1758  as 
<»xempt8  the  land  from  taxation.  The  lands  were  then  assessed 
and  the  taxes  demanded. 

The  case  was  brought  before  the  court  by  writ  of  error  to  the 
Supreme  Court  of  New  Jersey,  and  the  question  submitted  was, 
whether  the  repealing  act  of  1804  was  in  violation  of  that  part  of 
the  constitution  of  the  United  States,  which  declares  that  no 
state  shall  '*pass  any  bill  of  attainder,  ex  post  facto  law,  or  law 
impairing  the  validity  of  a  contract." 

The  court  decided  that  the  repealing  law  was  unconstitutional 
and  void. 

In  pronouncing  the  opinion  of  the  court.  Chief  Justice  Marshall 

says:  "Every  requisite  to  the  formation  of  a  contract  is  found  in 

the  proceedings  between  the  then  colony  of  New  Jersey  and  the 

248]  Indians.    The  subject  was  a  purchase,  on  the  *part  of  the 
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government,  of  extensive  claims  of  the  Indians,  the  extingaish- 
ment  of  which  would  give  it  the  title  to  a  large  portion  of  the 
province.  A  proposition  to  this  effect  is  made,  the  terms  stipulated, 
the  consideration  agreed  upon,  which  is  a  tract  of  land,  with  the 
privilege  of  exemption  from  taxation ;  and  then,  in  consideration 
of  the  arrangements  previously  made,  one  of  which  this  act  of 
assembly  is  stated  to  be,  the  Indians  execute  their  deed  of  cession. 
This  is  certainly  a  contract  clothed  with  unusual  solemnity.  The 
privilege,  though  for  the  benefit  of  the  Indians,  is  annexed,  by 
the  terms  which  create  it,  to  the  lands  itself,  not  to  their  persons. 
It  is  for  their  advantage  that  it  should  be  annexed  to  the  4and, 
because  in  the  event  of  a  sale,  on  which  alone  the  question  could 
become  material,  the  value  would  be  enhanced  by  it.  The  pur- 
chaser succeeds,  with  the  assent  of  the  state,  to  all  the  rights  of 
the  Indian.  He  stands,  with  respect  to  this  land,  in  their  place, 
and  claims  the  benefit  of  their  contract." 

This  reasoning  would  seem  to  be  conclusive,  but  how  does  the 
case  compare  with  the  one  before  this  court.  In  that  case  there 
had  been  a  contract  of  purchase  and  sale,  or  rather  exchange. 
The  Indians  had  parted  with  a  vast  amount  of  property,  and  to 
induce  them  to  do  it,  the  government  stipulated  that  the  land  pur- 
chased for  their  use  should  not  be  thereafter  "subject  to  any  tax." 
For  this  privilege  a  full  and  ample  consideration  was  paid.  The 
exemption  from  taxation  was  a  privilege  annexed  to  the  land  it- 
self, and  there  is  nothing  in  the  act,  so  far  as  appears  from  the  re- 
port of  the  case,  to  show  that  it  was  intended  to  be  confined  to 
the  persons  of  the  Indians.  And  it  might  well  be  said  by  the  court, 
that  *'the  purchaser  succeeds,  with  the  assent  of  the  state,  to  all 
the  rights  of  the  Indians.  He  stands,  in  respect  to  this  land,  in 
their  place,  and  claims  the  benefit  of  their  contract." 
In  the  case  now  before  this  court,  there  was  no  formal  contract; 

.  no  consideration  passing  from  the  Ohio  University  to  the  State  of 
Ohio.  The  act  which  it  is  claimed  must  operate  to  exempt  for- 
ever certain  lands  from  taxation,  was  the  act  by  which  it  was 
brought  into  existence.  In  passing  this  act  the  ^general  [249 
assembly  conferred  upon  this  corporation  extensive  powers  and 

privileges.  One  of  these  privileges  was,  that  two  townships  of 
land  which  had  been  donated  by  Congress  for  the  purposes  of  a 
university  should  be  vested  in  it  for  certain  purposes,  which  have 

been  already  referred  to,  and  while  so  vested  should  be  exempt 
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from  taxation.  This  exemption,  although  by  its  terms  it  might  Be 
considered  as  a  privilege  annexed  to  the  land,  was  not  so  in  fact, 
inasmuch  as  the  land,  while  vested  in  the  corporation,  was  sub- 
jected to  a  charge  equivalent  to  a  state  tax,  although  not  by  that 
name.  Neither  could  a  subsequent  purchaser  from  the  university 
when  that  corporation  was  authorized  to  convey  in  fee  simple,  be 
considered  as  succeeding  to  the  rights  of  the  university.  His 
rights  are  of  an  entirely  different  character. 

In  these  three  leading  particulars,  there  is  a  material  difference 
between  the  case  of  the  State  of  New  Jersey  v.  Wilson,  and  the 
case  .now  before  this  court  They  agree  in  this,  however— in  both 
cases  there  is  in  terms  a  perpetual  exemption  from  taxation.  By 
the  law  of  New  Jersey,  it  is  declared  that  the  land  to  be  purchased 
for  the  Indians  shall  "not  be  hereafter  subject  to  any  tax;"  by  the 
law  of  Ohio,  that  the  lands  vested  in  the  Ohio  University  ''  shall 
forever  be  exempted  from  all  state  taxes."  But  this  clause  in  the 
Ohio  law  must  be  taken  in  connection  with  other  parts  of  the  same 
law  relative  to  these  lands.  And  when  taken  in  this  connection  it 
seems  clear  to  the  court,  that  it  was  not  the  intention  of  the  legis* 
lature  that  this  exemption  should  continue  for  any  longer  period 
than  for  the  time  the  land  should  be  vested  in  the  corporation,  in 
trust  for  the  purposes  in  the  act  specified. 

As  well,  then,  for  the  reason  that  there  is  no  equity  in  the  com- 
plainants' case,  as  for  the  reason  that  there  is  a  misjoinder  of 
parties,  the  bill  must  be  dismissed,  at  the  costs  of  the  complain- 
ants. 

Bill  dismissed. 


250]   *James  Wilson,  bt  his  next  fbiend,  v.  GsoRas  F.  Bulc 

AND  OTHERS. 

A  conveyance,  by  a  wife  to  a  hasband,  through  a  trustee,  obtained  by  undtfe 

influence  on  the  part  of  the  husband,  is  yoid. 
The  regularity  of  proceedings  in  partition  can  not  be  inquired  into  col« 

laterally. 

This  is  a  bill  in  chancery  from  the  county  of  Fairfield, 
Dr.  James  Wilson  devised  his  real  estate  to  his  children,  tiari* 
and  James,  and  died« 
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Maria  afterward  married  George  F.  Ball. 

Ailerward,  daring  theminority  of  James,  in  certain  proceedings 
for  partition,  George  and  his  wife  elected,  under  the  statate,  to 
take  James'  half  of  the  land ;  and  tiie  sheriff,  by  order  of  the 
court,  made  a  deed  of  Ihe  entire  estate  "  to  George  F.  Bull  and 
Maria  Bull  his  wife,  their  heirs  and  assigns." 

Not  long  after,  in  May,  1837,  George  and  his  wife  made  a  deed 
to  G,  B.  in  trust,  that  on  the  request  of  George,  the  trustee  should 
convey  the  lands  "to  George  and  his  wife  during  their  joint  lives, 
remainder  to  the  survivor  in  fee." 

Mrs.  Bull  survived  the  execution  of  this  deed  but  a  few  days, 
and  in  June,  1837,  after  her  death,  the  trustee  conveyed  the  lands 
to  the  husband. 

This  bill  is  filed  by  James  to  set  aside  these  two  deeds,  on  the 
ground,  as  he  alleges,  that  George,  by  undue  influence,  and  by 
harsh  and  ill  usage,  procured  his  wife,  then  in  her  last  sickness, 
and  beyond  all  hope  of  recovery,  to  join  with  him  in  the  deed  to 
the  trustee,  and  that  the  deed  was  never  delivered,  nor  its  contents 
made  known  to  Mrs.  Bull. 

The  bill  also  prays  that  the  proceedings  in  partition,  on  account 
of  certain  irregularities  therein,  may  be  declared  void. 

EwiNO  and  Hunter,  for  the  plaintiff: 

It  is  the  well-established  doctrine,  that  where  the  wife,  by 
^marriage  articles,  or  in  any  other  manner,  has  a  power  of  [261 
appointment  which  she  can  execute  without  the  concurrence  of 
her  husband,  she  may  execute  it  to  him  as  well  as  to  another,  with 
only  this  caution,  that  the  transaction  is  to  be  narrowly  watched, 
on  account  of  the  danger  of  improper  influence.  Chancellor 
Kent,  with  his  usual  ability,  has  investigated  this  subject  in 
Bradish  v.  Gibbs,  3  Johns.  Ch.  549.  He  there  says.  Lord  Bldon, 
in  Parkes  v.  White,  11  Ves.  222,  when  speaking  of  the  power  of 
disposition  oi  a  feme  covert  over  estates  settled  to  her  separate  use, 
observed  that  the  court  had  no  difficulty  in  supposing  that  a 
woman  having  3uch  interest  might  give  it  to  her  husband  as  well 
as  any  one  else.  The  cases  never  intended  to  forbid  that,  and  if 
he  conducts  hiraseli  well  I  do  not  know  that  she  can  make  a  more 
worthy  disposition,  though  certainly  the  particular  act  ought  to 
be  looked  at  with  jealousy.  Indeed,  it  is  a  clear  point  through  the 
books,  that  a  married  woman  having  a  power  which  is  a  right  to 
limit  a  use,  may  appoint  to  her  husband  in  like  manner  as  hef 
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basband  may  appoint  to  her.  In  tbe  case  of  the  Methodist  Epis- 
copal Church  V.  Jacques,  decided  in  October,  1817,  in  which  the 
power  of  the  wife  over  her  property  was  largely  discussed,  it  ap- 
peared that  gifts  to  the  husband  had  been  constantly  sustained, 
and  the  only  check  to  them  suggested  in  the  cases  is,  that  they  are 
to  be  narrowly  inspected  on  account  of  the  danger  of  improper 
influence.  If  duly  made  in  pursuance  of  the  power,  and  at  the  same 
time  fairly  made,  there  is  no  pretense  in  any  of  the  cases  that  a 
gift  to  the  husband  is  not  to  be  supported.  There  is  no  ground 
for  the  suggestion,  that  tbe  husband  who  takes  under  a  will, 
founded  on  marriage  articles  like  these  in  the  present  case,  is  a 
mere  volunteer  without  consideration.  The  principle  is  well  es- 
tablished, that  when  a  person  takes  by  execution  of  a  power,  he 
takes  under  the  authority  of  that  power.  The  meaning  is,  as 
Lord  Hardwick  expresses  it,  that  the  person  takes  in  the  same 
manner,  as  if  the  power  and  the  instrument  executing  the  power 
had  been  incorporated  in  one  and  the  same  instrument,  and  as  if 
all  that  was  in  the  instrument  executing  had  been  in  that  giving 
252]  the  power.  Now  *the  marriage  articles  are  founded  on  the 
consideration  of  marriage,  which  is  a  good  and  valuable  con- 
sideration, and  the  provision  in  the  will  is  founded  on  the  same 
consideration,  as  if  it  had  been  a  part  of  the  same  antenuptial 
contract.'* 

Now,  it  is  to  be  remai^ked,  as  to  these  conveyances  by  the  wife 
to  the  husband,  which  have  been  sustained  in  courts  of  equity,  that 
they  arise  out  of  marriage  contracts,  entered  into  by  the  parties, 
with  the  aid  of  friends  and  by  the  intervention  of  counsel.  In  these 
cases  the  wife  has  her  own  attorney  who  counsels  and  assists  heri 
in  the  first  place,  in  framing  the  articles,  and  afterward  in  settling 
and  maiqtaining  her  own  rights  under  them.  The  husband  and 
wife  stand  more  apart  and  independent  of  each  other  as  to  prop- 
erty where  it  is  settled  under  marriage  articles,  and  there  is  less 
of  delicacy  on  her  part  in  calling  in  the  advice  of  friends,  or  of 
legal  counsel,  in  a  matter  ton^ching  it,  than  in  the  ordinary  cases 
which  arise  under  our  law. 

In  those  cases,  too,  the  wife  can  act  independently  of  the  hus- 
band, and  without  his  knowledge  or  intervention,  and  if  she  be 
not  willing  to  make  him  the  receptacle  of  her  bounty,  she  can 
avoid  that,  and  at  tbe  same  time  put  an  end  to  his  importunities, 
by  executing  the  power  in  his  absence  in  favor  of  anc  ther. 
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Bat  not  BO  in  the  f^lass  of  cases  to  which  this  belongs.  Here 
was  no  marriage  settlement,  and  the  facts  in  the  case,  in  our 
opinion,  show  the  employment  of  such  undue  influence  and 
coercion,  on  the  part  of  the  husband,  as  must  vitiate  the  whole 
transaction. 

We  do  not  ask  the  court  to  reverse  the  proceeding  in  partition. 
That  can  not  be  done  in  a  collateral  suit.  Bat  if  the  deed  from 
the  defendant  to  his  wife  be  declared  void  becaase  of  fraud  or 
undue  influence,  then  a  court  of  equity,  in  furtherance  of  justice 
and  to  avoid  multiplicity  of  suits,  will  examine  the  proceedings  in 
partition,  and  adjust  the  rights  of  the  parties,  without  requiring 
the  plaintiff  tq  proceed  at  law  by  writ  of  error.  Indeed,  if  the 
proceedings  in  partition  were  reversed,  still  the  aid  of  the  chan« 
cellor  will  be  required  to  set  ^aside  the  sheriff's  deed,  which  [353 
can  not  be  reached  by  any  judgment  of  reversal  in  a  court  of  law. 

H.  Stanbeby,  for  the  defendant,  Bull. 

The  case  of  Bradish  v.  Gibbs,  3  Johns.  Ch.  549,  clearly  shows 
that  a  provision  by  the  wife  for  the  husband  is  considered  meri- 
torious, and  that  a  power  will  be  executed  in  his  favor,  which 
would  not  be  even  to  a  brother.  Again,  if  any  better  considera- 
tion is  required,  we  have  it  fully  in  this  ease.  It  is  to  be  recol- 
lected that  the  husband  is  not  merely  a  nominal  grantor  of  this 
estate  and  power.  At  the  time  of  the  conveyance.  Bull  had,  by 
the  partition  proceedings  and  sherifl^s  deed,  an  equal  interest  with 
his  wife.  The  consideration  was,  therefore,  equal ;  and,  in  legal 
estimation,  the  chance  of  survivorship  was  equal.  I  should  like 
to  know,  if  the  doctrine  of  complainant's  counsel  prevails,  what 
becomes  of  the  husband's  moiety  of  this  estate  ?  Does  that  go 
along  with  his  wife's  moiety  to  her  heir  at  law,  by  reason  of  this 
non- execution  ?  Lastly,  as  to  this  point,  there  is  a  manifest  er- 
ror in  treating  this  duty  to  convey  as  a  mere  power.  It  is  in  no 
sense  a  power;  for  powers  are  never  imperative.  They  leave  the 
act  to  be  done  at  the  will  of  the  party  to  whom  they  are  given  ; 
but  a  trust  is  imperative.  This  is  the  language  of  0.  J.  Wilmot, 
2  Sugden  on  Powers,  173,  where  it  is  further  said,  that  we  must 
be  careful  to  distinguish  between  mere  powers  and  powers  in  the 
nature  of  a  trust. 

The  remaining  ground  is  as  to  the  marital  coercion.  The  argu- 
ment for  the  complainant  seems  to  proceed  upon  the  idea,  that  a 
settlement  made  by  a  wife  upon  her  husband  is  discouraged  by 
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the  policy  Of  the  law;  and  some  attempt  is  made  to  liken  it  to  the 
prohibited  conveyances,  from  ward  to  guardian,  etc.  Such  is  not 
the  doctrine  of  this  court  'On  the  contrary,  in  the  language  of 
Lord  Eldon,  "  the  court  has  no  difficulty  in  supposing  that  a  woman 
having  a  separate  estate  might  give  it  to  her  husband  as  well  as 
any  one  else.  The  cases  were  never  intended  to  forbid  that ;  and 
if  he  conducts  himself  well,  I  do  not  koow  that  she  can  make  a 
254]  more  worthy  *di8position,  though  certainly  the  particular 
act  must  be  looked  at  with  jealousy."    Parkes  v.  White,  11  Ves.  222. 

It  is  clear  from  the  evidence  in  this  case,  that  Mrs.  Bull  exer- 
cised her  own  free  choice,  and  that  she  made  the  deed  to  carry 
into  execution  her  previous  intentions,  frequently  expressed,  of 
leaving  her  property  to  her  husband. 

It  stands  admitted  by  the  argument  for  the  complainant,  that 
there  is  no  ground  to  impeach  the  proceedings  in  partition  for 
fraud ;  matter  of  error  is  alone  relied  upon. 

The  partition  in  this  case  was  under  the  statute,  not  in  chancery  ^ 
if  it  had  been,  it  would,  of  course,  be  subject  to  review,  upon  a 
proper  bill.  Neither  is  this  a  bill  of  review,  but  in  so  far  as  it 
relates  to  the  partition,  it  is  in  the  nature  of  a  writ  of  error.  I 
take  it,  nothing  can  be  clearer  than  that  a  court  of  equity  does  not 
sit  to  supervise  or  correct  the  errors  of  a  court  of  law. 

But  it  is  said  the  matter  alleged  against  the  partition  proceed- 
ings  is  not  in  the  nature  of  legal  error — that  the  judgment  of  the 
court  awarding  the  premises  to  Bull  aud  wife  is  merely  void«- 
that,  consequently,  the  sheriffs  deed  is  also  void,  and  being  void, 
the  complainant  has  a  right  to  have  them  declared  void  in  this 
court 

I  hardly  know  what  is  to  be  understood  by  the  term  legal  error^ 
as  making  a  distinction  in  matters  of  error,  or  why  a  party  should 
bo  entitled  to  call  upon  a  court  to  declare  a  thiug  to  be  void  which 
is  void  upon  its  face.  It  would  be  a  nice  matter  to  determine  that 
it  was  more  essentially  void  after  the  decree  than  before. 

It  is  a  new  doctrine  to  hold,  in  respect  of  a  judgment  of  a  court 
having  jurisdiction  of  the  subject,  that  it  is  void,  and  that  it  may 
bo  so  treated  in  any  collateral  proceeding.  It  may  be  erroneous ; 
that  is  all  that  can  be  said  of  it,  and  until  it  be  reversed,  in  the 
proper  way,  it  must  stand  and  be  respected. 

It  is  further  argued,  that  a  reversal  of  this  partition  in  the  usual 
way  would  not,  because  of  the  sheriff's  deed,  entirely  relieve  the 
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eomplainaiit.  The  title  couvoyed  by  that  deed  may  or  may  oot 
depend  npon  the  affirmance  or  reversal  of  '''thoBe  proceed-  [25S 
ings,  but  it  will  be  time  ODoagh  for  the  complainant  to  come  into 
this  court  for  the  cancellation  of  the  deed,  after  he  has  removed 
its  fonndation. 

Grihks,  J.  The  land  conveyed  by  the  sherifiTs  deed  did  not,  aa 
respects  her  share,  become  the  separate  property  of  Mrs.  Ball,  as 
in  Parkes  r.  White,  11  Yes.  222.  If  it  were  so,  the  conveyance 
from  her  could  not  properly  be  executed  by  husband  and  wife, 
such  property  being  placed  entirely  beyond  any  disposition  or  any 
participation  of  the  husband.  As  to  such  property,  a  feme  covert 
is  to  all  intents  and  purposes  a  feme  sole,  and  the  conveyance  of 
it  would  be  by  trustees  appointed  for  that  purpose.  But  in  the 
present  instance,  the  deed  is  by  husband  and  wife,  of  the  joint 
property  of  both,  to  a  trustee,  who  is  directed  to  convey  back. 
Certainly  no  interest  in  the  trustee  is  thereby  created ;  his  widow 
would  not  be  entitled  to  be  endowed  of  one-third  of  the  lands.  He 
iS|  therefore,  a  mere  channel  of  conveyance,  and  the  transference 
of  property,  however  circuh^ous  it  may  be,  results  in  the  convey- 
ance by  the  wife  of  her  moiety  to  the  husband.  The  creation  of 
trust  estates  before  marriage,  and  in  contemplation  of  it,  is  very 
common,  because  the  future  wife  is  then  surrounded  by  disinter* 
ested  friends,  and  she  is  thus  enabled  to  deal  on  an  equal  footing 
with  her  intended  husband.  The  respective  rights  of  the  parties 
are  then  a^anged  before  the  marriage  contract  is  entered  into. 
But  it  must  be  a  very  strong  case,  if  indeed  any  such  case  can 
exist,  where  a  conveyance  of  this  nature  could  be  upheld  after  the 
marriage.  There  is  an  intrinsic  inconsistency  in  a  direct  convey- 
ance by  the  wife  to  the  husband,  whereas,  in  Ohio,  the  husband 
must  be  both  grantor  and  grantee ;  and  the  inconsistency  is  not  loss 
real  where  the  moans  adopted  are  more  circuitous,  but  terminate 
in  the  same  end. 

At  the  time  when  the  deed  to  the  trustee  was  executed,  Mrs. 
Bull  was  laboring  under  a  disease  from  which  there  was  no  hope 
of  recovery.  Not  only  was  the  husband  aware  that  the  machinery 
which  he  had  contrived  for  the  disposition  of  the  property  would 
almost  necessarily  result  in  a  conveyance  *to  himself  alone,  [256 
but  hor  situation  was  such  as  to  subject  her  peculiarly  to  an  undue 
influoDce  on  the  part  of  the  husband;  and  we  must  say,  that  the 
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evidence  of  such  aq  influence  being  exercised  is  too  strong  and 
convincing  to  be  resisted.  The  relation  of  husband  and  wife  is 
such  as  very  naturally  to  endow  the  husband  with  very  great 
po^ver  and  influence,  and  it  is  for  this  reason  that  the  law  watches 
with  scrupulous  caution  any  transaction  between  them  which  has 
for  its  object  the  disposition  of  her  property.  It  is  unnecessary  to 
repeat  the  testimony,  or  even  to  refer  to  it ;  suffice  it  to  say,  that 
it  has  made  but  one  impression  upon  us  :  that  after  every  allow* 
ance  is  made  for  the  bias  which  a  grandmother  might  be  supposed 
to  have  in  favor  of  her  grandson,  the  testimony  of  Mrs.  Sturgeon 
is  too  clear  and  circumstantial  not  to  be  entitled  to  very  great 
weight.  The  testimony  of  Mrs.  Stinchcombe,  if  taken  alone, 
would  not  perhaps  have  very  great  weight,  but  when  taken  in  con* 
section  with  that  of  Mrs.  Sturgeon,  it  points  to  a  transaction  which 
can  not  be  mistaken,  and  gives  to  those  warm  and  excited  conver- 
sations, which  this  witness  so  often  overheard,  a  distinct  and  une- 
quivocal meaning.  We  are  satisfied  that  the  circumstances  under 
which  the  deed  was  executed,  show  that  an  improper  advantage 
was  taken  of  the  feeble  situation  of  the  wife,  and  that  it  most  be 
declared  void,  and  so  also  must  the  deed  from  the  trustee. 

As  to  the  proceedings  in  partition,  this  court  has  no  jurisdiction 
to  treat  them  as  illegal,  vntil  they  are  declared  so  on  certiorari. 
This  is  not  a  bill  to  set  aside  those  proceedings  as  having  been  ob- 
tained by  fraud ;  it  is  an  attempt  to  overturn  them  in  consequence 
of  error  and  illegality.  When  a  court  of  errors  has  determined 
that  matter,  it  will  be  time  enough  for  this  court  to  exercise  its 
equitable  jurisdiction. 

Decree  for  the  complainant. 


257]       *Thb  City  op  Cincinnati  v,  Levi  Buokinqham. 

An  ordinance  of  the  city  council,  collecting  twenty-five  cents  from  the  per* 
sons  occupying  stands  in  the  market  place,  is  lawful,  and  may  be  enforced 
by  fine  and  Judgment  before  the  mayor. 

This  is  a  certiorari  to  the  common  pleas  of  the  county  of  Ham- 
ilton. 

By  the  charter  of  Cincinnati,  the  city  council  are  invested  with 
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power,  amoDg  other thiDgs,  "to  erect,  establiahy  and  regulate  the 
markets  and  market  places  of  said  city  for  the  sale  of  provisions, 
vegetables,  and  other  articles  necessary  for  the  sastenance,  com- 
iort,  and  convenience  of  the  inhabitants.''    32  Ohio  L*  248. 

In  November,  1839,  the  council  passed  an  ordinance :  **  That  no 
person  should  be  licensed  or  permitted  to  occupy  any  place  in  any 
of  the  market  places  in  said  city,  or  in  the  streets  contiguous 
thereto,  with  a  wagon  or  other  vehicle,  during  market  hours,  but 
upon  making  payment,  when  demanded  by  any  person  authorized 
to  receive  the  same,  of  the  sum  of  twenty -five  cents  for  every  mar- 
ket day's  occupation."  •  •  •  ^'  If  any  person,  occupying  any 
of  the  spaces  or  streets  aforesaid,  shall  refuse  to  pay  the  sum 
chargeable  to  him  or  her  as  aforesaid,  for  such  occupation,  when 
demanded  by  the  city  collectors^  ...  he  shall  forfeit  and 
pay  the  sum  of  five  dollars,  with  costs  of  suit,  to  be  recovered  be- 
fore the  mayor."  Further  provision  is  made,  that  process  is  re- 
turnable, and  judgment  rendered  forthwith. 

The  defendant  being  convicted  and  fined  by  the  mayor,  for  the 
infraction  of  this  ordinance,  carried  the  judgment  to  the  oommon 
pleas,  where  it  was  reversed. 

This  certiorari  is  now  brought  to  review  the  opinion  of  the  com- 
mon pleas.  '  ^ 

W&iGHT  and  Walkkb,  for  the  plaintiff  in  certiorari  :■ 

The  court  of  common  pleas  erred : 

1.  In  deciding  that  the  mayor  had  not  jurisdiction. 

*2.  In  deciding  that  the  ordinance  was  invalid.  [26S 

3.  In  rendering  judgment  in  favor  of  the  defendant. 

But  we  propose  to  argue  only  a  single  point,  namely,  the  valid- 
ity of  the  ordinance ;  for  if  the  ordinance  be  valid,  the  proceed- 
ings under  it  must  be  sustained.  To  determine  upon  the  validity 
of  the  ordinance,  we  must  refer  to  the  city  charter ;  and  the  single 
question  iq,  whether  the  city  charter  confers  power  on  the  city 
council  to  pass  that  ordinance.  Both  the  original  ordinance  and 
the  amendment  are  made  part  of  the  record  ;  but  the  proceedings 
in  question  took  place  under  the  amendment.  This  provides,  in 
substance,  that  no  person  shall  be  "  licensed  or  permitted'*  to  occupy 
any  of  the  market  spaces  with  a  wagon  but  upon  paying  twenty' 
five  cents  for  each  day's  occupation,  when  properly  demanded. 
Upon  refusal  to  pay,  such  person  shall  ^^ forfeit**  the  sum  of  five 
dollars,  to  be  recovered  before  the  mayor,  who  may  issue  either  a 
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summons  or  capias,  returnable  forthwith,  and  proceed  at  once  to 
trial  and  judgment.  After  judgment  he  may  issue  a  fieri  facias^ 
which  the  marshal  may  levy,  and  either  sell  forthwith  upon 
proclamation  at  the  market,  or  pursue  the  coarse  provided  for 
constables'  sales.  Such,  briefly,  are  the  provisions  which  have 
produced  so  much  excitement.  And  the  question  is,  are  they 
within  the  power  of  the  city  council  ? 

Section  9  of  the  city  charter  confers  on  the  council  "  power  to 
erect,  establish,  and  regulate  the  markets  and  market  spaces." 
Do  these  words  include  the  power  in  question  ?  It  so  happens 
that  the  two  words,  establish  and  regulate,  were  both  used  in  the 
federal  constitution,  between  which  and  the  city  charter,  with  re- 
spect to  the  rule  of  interpretation,  the  analogy  is  complete.  Both 
confer  limited  legislative  powers,  and  are  to  be  construed  in  the 
same  way.  To  begin,  then,  with  the  word  establish.  Congress 
has  power  *'  to  establish  post-offices  and  post- roads ;''  and  from  this 
single  provision  has  emanated  every  law  relating  to  the  subject 
matter.  Kot  only  has  a  distinct  department  of  the  government 
been  created,  but  an  immense  variety  of  regulations,  penal  and 
359]  otherwise,  have  been  enacted.  It  will  at  'l^nce  occur  to  the 
court,  that  a  much  less  enlarged  signification  of  the  same  word,  in 
the  city  charter,  will  cover  every  provision  in  the  ordinance. 

And  the  same  is  true  of  the  word  regulate.  Congress  has  power 
**  to  regulate  commerce  with  foreign  nations,  and  among  the  sev- 
eral states,  and  with  the  Indian  tribes."  And  the  Supreme  Court 
of  the  United  States,  in  cases  too  celebrated  to  need  to  be  cited 
here,  has  repeatedly  held  that  this  clause  confers  on  Congress 
complete  and  exclusive  power  to  make  all  the  rules  required  for 
the  government  of  these  three  descriptions  of  commerce,  as  well 
penal  as  otherwise.  But  the  illustration  most  in  point  is  derived 
from  the  legislation  of  Congress  over  the  Indian  tribes.  All  this 
emanates  solely  from  this  single  clause,  there  being  no  other  ref- 
erence to  the  Indians  in  the  constitution.  Again,  therefore,  wo 
say,  that  a  much  less  enlarged  signification  of  the  same  word  in 
the  city  charter  will  cover  every  provision  in  the  ordinance. 

But  the  clause  of  the  charter  above  quoted  is  not  the  only  ono 
bearing  upon  the  question.  Section  16  of  the  charter  confers  full 
power  respecting  licenses  and  taxes;  and  section  8  provides  for  all 
the  means  necessary  to  enforce  obedience  to  all  the  ordinances 
which  tho  council  may  lawfully  pass.  On  the  question,  iboreforo, 
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ot  power  to  pass  the  ordiDance  in  question,  and  to  carry  it  into  ef- 
fect, there  can  not  be  a  reasonable  doubt.  And  as  the  proceedings 
before  the  mayor  are  in  strict  conformity  with  the  provisions  of 
the  ordinance,  we  might  here  rest  the  case. 

But  on  the  trial  below,  much  was  said  about  the  tyrannical  haste 
of  these  proceedings.  That  demand,  refusal,  mesne  process,  judg- 
ment, execution,  levy,  and  sale  phonld  all  take  place  in  one  day, 
was  deemed  an  outrage  upon  all  the  principles  and  usages  of  law. 
The  reply  is,  that  without  this  very  dispatch,  the  proceedings 
would  be  unavailing  in  nine  times  out  of  ten,  because  all  the  de- 
fendants reside  out  of  the  mayor's  jurisdiction.  Besides,  in  all 
criminal  proceedings  there  is  more  of  haste  and  dispatch  than  in 
civil  proceedings.  Often  when  courts  adjudge  a  fine,  as  in  con- 
tempts for  example,  they  order  *commitment  until  the  fine  [360 
is  paid,  and  they  give  no  longer  delay  before  judgment  than  is 
necessary  to  prepare  specifications. 

We  might  draw  an  argument  from  the  municipal  regulations  of 
the  eastern  cities,  which  are  quite  as  arbitrary  and  quite  as  sum- 
mary as  those  here  complained  of.    But  we  deem  further  argu- 

^ment  unnecessary. 

•  E.  WooDBUFP,  on  the  same  side,  cited  these  authorities :  Josiah 
l^ightingale,  petitioner,  etc.,  11  Pick.  168  ;  Ang.  &  Ames  on  Corp.  ' 

.  199,  203 ;  Mosely  v,  Pierson,  4  D.  &  E.  104 ;  1  Esp.  372 ;  1  Bl. 
Com.  274;  2  Bl.  Com.  449;  4  Bl.  Com.  275;  Vanderbilt  v.  Adams, 
7  Cow.  349 ;  Henry  Yandine,  petitioner,  etc.,  6  Pick.  187  ;  Village 
of  Buffalo  V.  Webster,  10  Wend.  99;  Gibbons  v,  Ogden,  9  Wheat. 
178 ;  2  Com.  Dig.  284,  290 ;  Stuyvesant  t;.  Mayor  of  New  York,  7 
Cow.  588;  8  Johns.  418. 

There  was  no  argument  on  the  other  side ;  but  a  pamphlet  was 
submitted  to  the  court,  published  by  order  of  a  committee  ap- 
pointed to  bring  before  the  court  of  common  pleas  the  legality  of 
this  ordinance,  and  containing  the  opinion  of  the  president  judge 
of  that  court,  delivered  at  great  length.  From  this  opinion  it 
appears  that  T.  Morris,  J.  W.  Piatt,  and  L.  M.  Gwynne  argued 
the  case  in  the  court  below,  for  the  present  defendant  in  certiorari^ 
and  cited  these  authorities :  Commissioners  of  Clermont  County  v. 
Robb,  Wright,  48 ;  State  v.  Corporation  of  New  Brunswick,  Cox, 
393;  Overseers  of  Amenia  v.  Overseers  of  Stanford,  6  Johns.  93; 
Rex  V.  Burdett,  1  Ld.  Raym.  149 ;.  Ang.  &  Ames  on  Corp.  184,  186; 
Head  v.  Prov.   Ins.  Co.,  1  Pet.  Cond.  376;    Dartmouth  College 
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r.  Woodward,  4  Wheat.  618;  Fowle  ».  Common  Council  of 
Alexandria,  3  Pet.  398 ;  Beatty  v.  Enowler,  4  Pet.  152  ;  Stetson  v. 
Kerapton,  13  Mass.  272 ;  Hart  t?.  City  of  Albany,  9  Wend.  571 ; 
Dunham  v.  Village  of  Rochester,  5  Cow.  462 ;  Mayor  of  New  York 
v.  Scott,  1  Caine,  544;  Haliet  v,  Novion,  14  Johns.  272;  Bl.  Com. 
App.  154. 

261]    *Lane,  C.  J.    The  powers  of  the  city  oonncil  were   to 
establish  and  regalate  markets. 
A  municipal  market  consists : 

I.  In  a  place  ior  the  sale  of  provisions,  and  articles  of  daily  con- 
sumption. 

II.  Convenient  fixtures. 

III.  A  system  of  police  regulations,  fixing  market  hours,  mak* 
ing  provisions  for  lighting,  watching,  cleaning,  detecting  false 
weights  and  unwholesome  food,  and  other  arrangements  calcu* 
latod  to  facilitate  the  intercourse,  and  insure  the  honesty,  of  buyer 
and  seller. 

lY.  Proper  ofScers  to  preserve  order  and  enforce  obedienoe  to 
rulers. 

The  nature  of  the  business  transacted  in  market  requires  the 
prompt  and  efficient  action  of  the  police  authorities,  in  cases  proper 
for  their  interposition.  The  "due  regulation"  of  a  market  de- 
mands the  expenditure  of  money ;  and  the  levying  of  tolls  upon 
the  sellers  in  market,  for  the  purpose  of  meeting  these  expenses 
incurred  mostly  for  their  benefit,  is  practiced  by  all  municipal 
corporations.  In  Cincinnati,  the  tolls  of  the  stalls,  in  the  market 
houses,  seem  to  be  submitted  to  without  objection ;  font  the  open 
spaces,  for  the  accommodation  of  the  more  transient  frequenters 
of  the  market,  equally  demand  the  interposition  of  the  city  au* 
thorities  to  prepare,  pave,  and  keep  them  clean^  to  arrange  the 
stands,  preserve  order,  and  enforce  rules ;  and  the  sellers  may  be 
called  to  contribute  to  these  expenses,  in  proportion  to  the  accom- 
modation rendered  to  them,  as  justly  as  the  occupants  of  the  stalls. 
The  sum  exacted  for  this  purpose  by  the  ordinance  is  called  by 
the  defendant's  counsel  a  tax  upon  the  sale  of  the  commoditios 
brought  to  market;  it  is  rather  the  price  demanded  for  accommo- 
dations provided  to  the  frequenters  of  the  market,  by  the  city 
authorities.  Although  paid  into  the  treasury,  it  is  paid  in  support 
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of  the  general  expenses  of  the  oity,  of  which  this  is  one  of  the 
most  prominent. 

If,  then,  there  be  nothing  in  the  nature  or  object  of  the  demand, 
♦which  lies  beyond  the  ordinary  powers  of  manicipal  cor-  [862 
porations,  we  next  inqaire  whether  the  mode  of  enforcing  it  is 
objectionable.  The  remedy  is  complained  of  as  oppressive  and 
tyrannical,  imposing  fines,  and  nrging  executions  with  more 
severity  and  speed  than  is  consonant  with  our  habits,  or  even 
with  the  due  ascertainment  of  facts.  But  the  dealings  of  the 
market-house  subsist  but  for  the  hour,  and  then  property  and  per- 
son are  withdrawn  from  the  jurisdiction  of  the  authorities.  Hence 
the  prompt  and  strong  enforcement  of  market  regulations  becomes 
necessary,  or  the  object  is  not  obtained  ;  and  in  all  time,  from  the 
days  of  the  court  of  pie  poudre  to  the  presenjb,  the  disputes  of  the 
market  have  been  settled  on  the  spot. 

Section  4  of  the  charter  confers  jurisdiction  upon  the  mayor, 
for  violating  city  ordinances.  That  it  is  mib  nomine  pmnce^  in  the 
name  of  a  fine,  seems  to  us  not  objectionable.  The  amount,  either 
of  the  price  exacted,  or  of  the  penalty  tor  non-payment,  is  a 
matter  within  the  discretion  of  the  authorities;  the  one  will  be- 
come adjusted  by  the  sense  of  justice  and  mutual  interest;  the 
other,  if  honestly  designed  to  enforce  obedience,  by  the  adoption 
of  ordinary  means  to  produce  this  end,  ought  L.ot  to  be  com- 
plained of  by  one  who  denies  the  authority  to  exact  the  harden; 
and  both  the  tax  and  the  means  for  enforcing  its  collection,  will 
be  kept  within  bounds  by  the  superintending  power  of  public 
opinion  and  the  exercise  of  the  right  of  suffrage. 

We  find,  then,  the  exertion  of  no  authority  except  such  as  is 
necessary  to  ihe  due  administration  of  city  government,  and  the 
right  of  imposing  it  expressly  conferred  by  the  charter. 

Judgment  reversed. 


*Nathan  Herf  &  Co.  v,  Peter  Shulzb,  J.  E.  Shulzb,  and  [263 
S.  S.  Rex,  Merchants,  trading  and  doing  business  under  the 
FIRM  OP  Shulzb,  Son  &  Rex. 

In  a  capiaa  ad  respondendum,  the  insertion  of  the  mere  ii^ltial  letters  of  the 
plaintifiTs  christian  name  is  a  fatal  defect  in'  the  description  of  Lbe 
person. 
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« In  or  about  the  sum  of  $4^930/'  in  an  affldayit  to  hold  to  bail,  is  not  suffi 

ciently  certain. 
The  amount  sworn  to  in  the  affidavit  must  be  indorsed  on  the  writ. 
The  Supreme  Court  do  not  allow  the  writ  of  certiorari  before  a  final  disposi 

tion  of  the  cause  in  the  court  below. 

This  is  a  writ  of  error  to  the  court  of  commoD  pleas  of  the 
county  of  Holmes. 

The  original  suit  was  an  action  of  assumpsit,  brought  in  the 
court  of  common  pleas  of  Holmes  county,  in  which  the  plaintiffs 
in  error  were  defendants,  and  the  defendants  in  error  were  plaint* 
iffs.  The  declaration  counts  first  on  a  promissory  note,  bearing 
date  on  March  26,  1839,  for  (4,485.50,  payable,  six  months  after 
date,  to  the  plaintiffs  below,  and  executed  by  the  defendants  be- 
low ;  also,  on  a  certain  inland  bill  of  exchange,  drawn  by  the  de- 
fendants below,  on  the  said  plaintiffs,  on  March  27,  1839,  payable 
to  Samuel  H.  Edwards,  for  $436.58,  which,  it  is  averred  in  the 
declaration,  was  accepted  and  paid  by  the  said  plaintiffs  below. 
The  declaration  also  contains  the  usual  common  counts.  The  de- 
fendants below  plead  the  general  issue.  The  case  was  submitted 
to  the  court,  at  the  March  term,  1840,  and  judgment  given  for  the 
plaintiffs  below  for  the  sum  of  $4,100,  and  this  writ  of  error  is 
prosecuted  to  reverse  the  judgment.  The  facts  which  transpired 
during  the  progress  of  the  cause  in  the  court  of  common  pleas 
are  substantially  these :  The  suit  was  instituted  by  a  capias  ad 
respondendum^  founded  on  an  affidavit  of  Wm.  S.  Tannyhiil,  an 
attorney  for  the  plaintiffs  below,  in  which  it  was  stated,  among 
other  things,  that  the  defendants  below  were  indebted  to  the  said 
plaintiffs  "  in  or  about  the  sum  o/ $4,930,"  on  the  said  note  and  in- 
land bill  of  exchange  which  are  described  in  the  said  affidavit,  as 
264]  they  are  set  forth  *in  the  declaration.  This  precipe  was 
next  filed  :  "  Peter  Shulze,  J.  B.  Shulze,  and  S.  S.  Rex,  merchants, 
trading  and  doing  business  under  the  name,  firm,  and  style  of 
Shulze,  Son  &  Hex,  v.  Nathan  Herf  and  Leopold  Hass,  merchants, 
trading  and  doing  business  under  the  name,  firm,  and  style  of 
Nathan  Herf  &  Co.,  in  assumpsit,  damages  $6,000 ;''  and  then  di- 
rects the  clerk  to  issue  a  capias  ad  respondendum,  returnable) 
etc.,  and  indorsed,  "suit  brought,"  etc.,  describing  the  said  note 
and  inland  bill,  and  the  causes  of  action,  as  they  are  stated  in  the 
common  counts.  A  capias  was  issued,  as  directed  in  the  precipe, 
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correctly  dcRcribing  tho  defendaniB  below,  as  thej  were  described 
in  the  prsBcipo  and  affidavit,  and  then  follow  these  words  in  tho 
said  capiaSy  '<to  answer  unto  Peter  Shulze,  J.  E.  Shalzo,  and  S.  S. 
Rex,  merchants,"  etc.  There  was  no  indorsement  on  the  writ  of 
the  amount  sworn  to,  or  appearing  due.  On  this  capias,  the  sheriff 
returned,  he  had  arrested  the  defendants  below,  and  taken  bail  in 
the  sum  of  812,000.  On  the  return  day  of  the  capias,  the  counsel 
for  the  defendants  in  the  court  below,  moved  to  discharge  them  on 
common  bail ;  to  set  aside  the  proceedings,  and  to  quash  tho  capias, 
for  the  reason,  among  others,  that  the  affidavit,  prsBcipe,  and  capias 
disclosed  only  the  christian  name  of  one  of  the  plaintiffs  below ; 
that  in  the  affidavit  to  hold  to  bail  there  was  no  certain  sum  sUited 
to  be  due;  that  the  plaintiffs  below  had  not  directed  in  the  affi- 
davit or  prsdcipe  the  amount  in  which  the  defendant  should  be 
held  to  bail;  and  that  there  was  no  indorsement  on  the  writ  of 
the  amount  appearing  to  be  due  or  sworn  to.  These  motions  were 
overruled  by  the  court,  and  the  defendants  below  required  to  per- 
fect special  bail,  in  the  amount  of  812,000.  These  decisions  of  the 
court  of  common  pleas  are  assigned  for  error. 

Cox  and  Sapp,  for  the  plaintiffs  in  error. 

W.  SiLLiMAN,  Harris,  Tannyhill  and  Hougland,  for  the  de- 
fendants in  error. 

*WooD,  J.  It  will  be  seen  that  advantage  was  sought  to  be  [365 
taken  of  the  supposed  irregularity  of  these  proceedings,  on  the 
return  day  of  the  writ,  before  special  bail  was  perfected  or  the 
declaration  filed.  No  rights,  therefore,  were  waived  by  the  plaint- 
iffs in  error,  and  the  question  is  first  presented,  whether  it  is  re- 
quired of  a  plaintiff  who  brings  a  sait,  to  give  himself  a  christian 
name,  or  is  it  sufficient,  if  he  describe  himself  by  the  initials  thereof. 
TVe  have  looked  into  the  numerous  authorities  cited  by  counsel, 
as  well  as  such  others  as  were  within  our  reach,  and  the  result  is 
a  perfect  conviction,  with  the  majority  of  the  court,  that  the  gen- 
eral analogies  of  the  law,  both  in  England  and  in  most  of  the 
United  States,  require  a  plaintiff  to  describe  himself  by  his  proper 
christian,  as  well  as  surname.  Names  are  the  indicia  by  which 
persons,  as  well  as  things,  are  distinguished  from  each  other,  and 
the  want  of  either  the  christian  or  surname,  as  well  as  a  misnomer, 
may  be  taken  advantage  of  by  plea  in  abatement,  or  by  motion  to 
discharge  on  common  bail.    No  reason  is  perceived  by  us  why  the 
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rules,  in  this  respect,  shoald  bo  either  abated  or  relaxed.  It  ^as 
very  properly  remarked,  by  Mr.  Justice  Eyre,  that  infinite  this- 
chief  occurred,  by  the  fecilities  of  courts,  in  overlooking  errors 
of  form;  that  it  encouraged  carelessness,  and  placed  ignorance  too 
much  upon  a  footing  with  knowledge  amongst  the  profej^sion. 

But  tew  cases,  it  is  believed,  can  be  found,  where  a  plea  in  abate- 
ment would  be  sustained  for'a  misnomer,  the  want  of  an  addition, 
or  either  christian  or  surname,  in  the  courts  of  Westminster, 
when  a  motion  to  discharge,  on  common  bail,  would  not  likewise, 
be  supported.  It  is  true,  in  England,  you  can  not  now  plead  in 
abatement  to  the  writ,  though  such  plea  was  formerly  sustainable. 
The  defendant  there  is  prohibited,  by  rule  of  court,  from  craving 
oyer  of  the  process.  The  writ  there  forms  no  part  of  the  record ; 
but  for  a  misnomer,  or  the  want  of  proper  christian  or  surnames, 
of  either  plaintiffs  or  defendants,  a  plea  in  abatement,  until  re- 
cently, would  have  been  sustained  to  the  declaration.  The  law  has, 
however,  been  changed,  within  a  few  years,  by  act  of  parliament, 
266]  and  pleas  *in  abatement  for  misnomer  are  now  abolished  by 
the  statute  of  3  and  4  of  Will.  4,  cap.  42,  sec.  11 ;  and  another 
remedy  is  provided.  This  statute  enacts,  that  no  plea  in  abate- 
ment, for  a  misnomer,  etc.,  shall  be  allowed,  where,  but  for  the 
act,  the  same  might  have  been  pleaded;  but,  instead  thereof, 
the  defendant  may  apply  to  a  judge  for  a  summons  against  the 
plaintiff,  and  compel  him  to  insert  the  proper  name,  and  pay  the 
costs  of  the  application.  In  Ohio,  we 'have  no  statute  on  the  sub- 
ject, and  the  rule  remains,  as,  at  common  law,  it  was  borrowed 
from  the  jurisprudence  of  our  ancestors.  In  the  King  v,  Harrison, 
8  Term,  508,  it  is  said,  it  must  be  stated,  with  certainty,  who  are 
the  parties  to  the  suit,  and,  therefore,  a  declaration  by  or  against 
C.  D.  &  Co.  is  not  sufficient ;  and  as  the  writ,  in  Ohio,  forms  a  part 
of  the  record,  and  oyer  may  be  had,  the  same  objections  apply  to 
the  process.  In  a  recent  case.  Pinch  v.  Cooken,  3  Dowl.  678,  it 
was  held  that  a  misnomer  of  the  defendant  renders  the  bail  bond 
void^  and  judgment  on  it  was  accordingly  reversed. 

The  next  question  presented  arises  on  the  affidavit.  Are  its 
words,  "  in  or  about  the  sum  of  84,930,"  sufficiently  certain,  as  to 
the  amount  appearing  to  be  due,  or  sworn  to?  The  statute  under 
which  this  suit  was  instituted,  provides,  that  the  affidavit  shall 
state,  "that  there  is  a  debt  or  demand  justly  due  such  creditor  of 
1100,  or  upward,  specifying,  as  nearly  as  may  be,  the  nature  and 
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Amount  thereof."  In  what  sum,  under  this  affidavit,  can  the  de- 
fendant legally  be  held  to  bail?  The  law  requires  ball,  in  double  i 
the  amount  sworn  to  be  duo.  The  sheriff,  then,  must  take  bail  in 
twice  the  amount,  of  "  in  or  about "  $4,930.  To  ascertain  it,  how- 
ever, is  beyond  the  power  of  mathematical  calculation.  "  In  or 
abouty^  defines  no  specific  sum  whatever.  The  precedents  in 
Ghitty,  giving  the  form  of  the  affidavit,  all  give  a  certain  sum  as 
necessary  to  be  stated.  $100  and  upward,  would  be  certain  as  to 
$100.  The  sheriff  could  hold  to  bail  only  in  $200,  though  the 
plaintiff  may  recover  to  any  extent  he  can  prove  the  defendant's 
liability.  In  the  books  of  English  practice,  from  Selden  and  Tidd, 
to  a  *raodern  edition  of  Chitty,  we  can  not  find  a  case  where  [267 
an  affidavit  like  the  one  in  this  case  has  been  held  sufficient.  The 
statute  of  Geo.  1,  amended  by  5  Geo.  2,  and  afterward  made 
perpetual,  which  required  an  affidavit  to  hold  to  bail,  and  under 
which  the  English  practice  grew  up,  is  similar,  in  its  provisions, 
to  our  own.  In  our  opinion,  this  affidavit  ought  not  to  have  been 
sustained. 

The  next  inquiry  in  order  is,  whether  the  capias  was  defective 
and  should  have  been  quashed,  or  the  defendants  below  discharged 
on  filing  common  bail,  because  there  was  no  indorsement  upon  it 
of  the  amount  appearing  due,  or  sworn  to.  This  indorsement  is 
required,  by  the  act  of  1831,  to  regulate  the  practice  of  the  judicial 
courts,  and  is  not  repealed  by  the  act  of  1833,  under  which  this 
capias  was  issaed.  The  object  of  the  act  is  readily  perceivable, 
that  the  sheriff  may  know  in  what  amount  to  demand  bail,  and 
the  defendant,  the  sum  demanded  of  him,  that  he  may  pay  it  with- 
out  further  embarrassment,  vexation,  and  cost.  But  it  is  said  the 
language  of  the  act  is  merely  directory.  The  same  question  was 
debated,  in  a  comparatively  recent  case,  before  Taunton,  Justice, 
under  a  rale  of  Hilary  term,  2  Wm.  4^  which  required  the  amount 
of  debt  and  cost  to  be  indorsed  on  the  process;  and  it  was  said,  by 
the  court,  that  to  say  the  rule  is  directory  and  not  compulsory ^  is  to 
say,  in  other  words,  it  means  nothing^  and  that  it  must  be  consid- 
ered an  irregularity;  that  it  was  a  very  important  rule,  and  the 
object  of  it  was  to  enable  the  delendant  to  pay  debt  and  costs, 
before  any  unnecessary  expense  was  incurred  ;  and  the  object  of 
the  rule  would  be  avoided,  if  not  held  an  irregularity.  1  Dowl. 
383,  cited  in  3  Chitty's  Pr.  72;  by  Park,  Justice,  also,  in  Smith 
17.  Crump,  1  Dowl.  119.    The  decisions  of  the  English  courts,  on 
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til  is  subject,  have  been  not  always  uniform,  but  oecasionallj'  con-* 
flienng.  But  the  late  adjudications,  all  of  them,  bo  far  as  can  be 
ascertained,  adhere  to  the  language  used  by  Taunton  and  Park, 
Justices,  that  such  requisitions  are  compulsory.  The  practice  of 
the  English  courts,  for  all  such  defects,  is,  on  motion,  to  discharge 
oil  common  ball,  or  to  set  aside  the  proceedings.  3  Chit.  Pr.  170, 
et  passim. 

268]  *There  can,  in  our  opinion,  be  no  doubt,  that  the  same 
rules  should  be  applied  in  this  state.  The  court  of  common  pleas 
overruled  the  motions  of  the  defendants  below,  when  the  motion 
to  quash,  set  aside  the  proceedings,  or  discharge  on  common  bail 
should,  at  least  one  of  them,  have  been  sustained. 

We  would  also  observe,  that  submitting  to  final  judgment,  in  the 
common  pleas,  before  any  attempt  was  made  to  reverse  the  erro- 
neous interlocutory  orders  made  there,  is  not  a  waiver  of  any  legal 
rights  by  the  defendants  below;  for  writs  of  certiorari  are  not  al- 
lowed in  Ohio,  by  the  Supreme  Court,  until  the  cause  is  finally 
disposed  of  in  the  court  below,  and  writs  of  error  can  only  be  is- 
suod  after  a yfnaZ  judgment. 

In  the  case  at  bar,  we  are  unanimously  of  opinion  the  judgment 
of  the  common  pleas  should  be  reversed,  and  a  majority  of  the 
"^court,  upon  all  the  points  made  by  the  counsel  for  the  plaintiffs  in 
error,  and  with  costs. 

Judgment  reversed. 


Erastus  Olin  v.  Ltsander  Hungerford,  Clarissa  Hungerford, 
AND  Warren  Young. 

A  decree  for  alimony,  to  bo  paid  in  installments,  does  not  operate  as  a  lien 
upon  the  real  estate  of  the  defendant  unless  made  a  charge  thereon  by 
the  decree  Itself. 

This  is  a  bill  in  chancery  from  the  county  of  Trumbull. 

The  case  made  in  the  bill  is  this  :  At  the  September  term  of  the 
Supreme  Court,  in  the  county  of  Trumbull,  1831,  the  defendant, 
Clarissa  Hungerford,  then  Clarissa  Blakesley,  on  her  application, 
was,  by  a  decree  of  said  court,  divorced  from  her  husband,  Amos 
Blakesley,  and  it  was  further  ordered  and  adjudged  by  the  couii;, 
that  the  said  Amos  should  yearly,  and  every  year,  pay  to  the  clerk 
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of  said  court,  during  the  joint  lives  of  the  said  Amos  and  Clarissa, 
on  the  1  Bt  day  of  September,  the  sum  of  twenty  dollars  as  alimony,  * 
and  in  case^payment  should,  at  any  time,  be  delayed  beyond  [369 
ton  days,  then,  it  was  farther  ordered,  that  payment  shoald  be  en- 
forced by  execution.  Subsequent  to  this  decree  the  said  Clarissa 
intermarried  with  the  defendant,  Lysander  Hungerford.  At  the 
time  this  decree  was  pronounced,  the  said  Amos  was  the  owner  in 
fee  simple  of  100  acres  of  land,  in  the  county  of  Trumbull,  and  on 
Jane  6,  1833,  conveyed  the  same,  for  a  full  and  fair  consideration, 
to  one  John  Hartshorne.  The  deed  of  conveyance  contained  a 
covenant  of  warranty  against  all  claims  and  demands,  except  such 
as  might  grow  out  of  said  decree  for  alimony.  On  February  25, 
1835,  the  said  Hartshorne,  by  deed  of  release  or  quitclaim,  con- 
veyed to  the  complainant  Olin  one-half  of  said  100  acres  of  land, 
by  metes  and  bounds.  Both  Olin  and  Hartshorne  had  notice  of 
the  existence  of  the  decree  for  alimony.  On  September  20,  1839, 
the  installment  which  fell  due  on  the  Ist  day  of  the  said  month 
being  unpaid,  an  execution  was  issued  to  enforce  its  collection. 
This  execution  was  placed  in  the  hands  of  the  defQudant,  Young, 
he  being  sheriff  of  Trumbull  connty,  and  Young,  by  the  direction 
of  Hungerford,  on  February  12,  1840,  levied  the  same  on  a  part 
of  the  fifly  acres  of  land,  conveyed,  as  aforesaid,  by  Hartshorne  to  . 
the  complainant  Olin. 

The  prayer  of  the  bill  is,  that  the  defendants  be  enjoined  from 
selling  the  said  land  on  said  decree  and  execution.  To  this  bill 
there  is  a  demurrer. 

Tod  and  Hoffman,  for  the  complainant. 

Taylor  and  Harris,  for  the  defendants. 

Hitchcock,  J.  From  the  statement  of  the  case,  it  appears  that 
at  the  time  of  the  rendition  of  the  decree  for  alimony,  the  hus- 
band was  possessed,  as  an  estate  of  inheritance,  of  the  land  upon 
which  execution  has  been  levied,  which  he  afterward  conveyed. 
There  can  be  no  pretense  of  any  fraud  in  this  conveyance  ; 
*on  the  contrary,  it  is  apparent  that  both  parties  contem-  [270 
plated  that  the  decree  might  be  a  lien  upon  the  land,  and  therefore 
Blakesley  refused  to  warrant  against  it.  The  only  question,  then, 
which  can  arise  in  the  case  is,  whether  a  decree  for  alimony,  pay- 
able in  installments,  operates  per  ^  as  a  lien  upon  the  real  estate 
of  the  husband  during  the  joint  lives  of  husband  and  wife.     That 
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it  is  within  the  legitimate  power  of  the  court  to  make  each  decree 
a  charge  upon  real  estate,  we  have  no  doubt,  and  it  has  been  the 
practice  bo  to  do  in  cases  where  it  was  deemed  proper.  But  this 
is  the  first  time  the  question  has  been  presented,  whether  the  de- 
cree of  itself  operates  as  a  lien.  If  it  does  so  operate,  it  must  be 
in  consequence  of  some  statutory  provision.  As  has  been  hereto- 
fore decided,  we  consider  liens  of  this  description  to  be  creatures 
of  the  statute. 

The  argument  in  favor  of  the  position,  that  such  decrees  operate 
as  liens,  is  based  upon  the  hypothesis  that  they  are  decrees  in 
chancery,  and  it  is  said  that  decrees  in  chancery  have  the  same 
force  and  effect  as  judgments  at  law.  This  is  true  to  a  certain  ex- 
tent. By  sorption  37  of  the  act  "  directing  the  mode  of  proceeding 
in  chancery,"  3  Chase's  L.  1692,  it  is  provided,  'Hhat  decrees  in 
chancery  shall,  from  the  time  of  their  being  pronounced,  have  the 
force,  operation,  and  effect  as  a  judgment  at  law."  This  must  be 
intended,  however,  of  decrees  for  the  payment  of  money,  and 
under  this  provision  such  a  decree  wQuld  operate  as  a  lien  upon 
the  real  estate  of  the  person  against  whom  it  was  pronounced,  and 
like  a  judgment  at  law,  might  be  enforced  by  execution. 

But  is  a  decree  in  a  divorce  case,  which  allows  alimony  to 
the  wife,  in  the  nature  of  a  decree  in 'chancery  ?  It  is  a  statutory 
proceeding  throughout.  Jurisdiction  is  given  to  the  Supreme 
Court,  and  the  court  are  authorized  to  allow  alimony.  The  effect 
of  the  decree,  so  far  as  alimony  is  concerned,  is  not  declared,  nor 
is  the  mode  of  enforcing  its  payment  specified.  The  court,  how- 
ever, have  adopted  the  practice  of  enforcing  collection  by  execu- 
tion.  There  is  nothing  improper  in.  this.  Whether  the  alimony 
271]  be  allowed  in  gross,  or  is  made  *payable  by  installments,  the 
same  mode  of  enforcing  payment  is  adopted.  Prior  to  the 
amendatory  act  of  March  1,  1834,  there  could  be  no  more  propri- 
ety in  calling  the  proceedings  in  a  divorce  case  proceedings  in 
chancery,  than  there  would  be  in  calling  proceedings  for  the  par- 
tition of  real  estate,  under  the  statute  regulating  that  subject,  pro- 
ceedings in  chancery.  These  proceedings  have  never  been  so 
considered.  On  the  contrary,  when  had  in  the  court  of  common 
pleas,  they  are  frequently  reviewed  in  this  court  by  writ  of  cerii" 
orari.  In  some  of  the  other  states  of  the  Union,  which  have 
courts  of  chancery  separate  and  distinct  from  their  courts  of  law, 
jurisdiction  of  divorce  cases  is  given  to  their  courts  of  chancery. 
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In  England  the  sabjecb  is  considered  as  belonging  more  properly 
to  the  ecclesiastical  courts. 

By  the  amendatory  act  of  1834  (32  Ohio  L.  37),  before  referred 
to,  it  is  enacted,  "that  all  proceeding  in  cases  of  divorce  shall  be 
us  in  chancery,"  provided  that  there  may  be  a  hearing  at  the  first 
term,  and  that  the  witnesses,  if  within  the  county- in  which  the 
case  is  depending,  shall  be  examined  in  open  court.  This  statute, 
however,  can  have  no  effect  upon  the  case  now  before  the  court, 
for  this  decree  was  pronounced  long  before  its  enactment.  It  will 
be  seen,  however,  upon  examination,  that  this  statute  has  no  refer- 
ence to  the  force  and  effect  of  a  decree.  It  merely  provides  that 
the  proceedings  in  order  to  arrive  at  a  decree  shall  be  as  in  chan- 
cery.  But  even  under  this  statute,  should  we  hold  that  a  decree  for 
a  gross  sum  to  be  paid  the  wife  would  operate  as  a  lien,  it  does  not 
follow  that  the  same  principle  would  hold  where,  as  in  the  present 
case,  it  was  for  the  payment  of  specified  sums  annually  during  the 
joint  lives  of  the  parties.  On  the  contrary,  a  majority  of  the  court 
believe  that  such  would  be  an  improper  construction  of  the  law. 
We  hold  it  to  be  in  the  nature  of  a  personal  charge  upon  the  bus* 
band  rather  than  upon  his  estate.  This  principle  seems  to  be  rec- 
ognized by  this  court  in  the  case  of  Hamlin  v.  Hollister,  7  Ohio, 
161.  Although  the  question  arising  in  that  case  was  different  from 
tho  one  now  presented,  this  question  *seems  to  have  been  [272 
incidentally  considered,  and  the  court  say,  "  no  reason  is  perceived 
why  such  charge  should  operate  as  a  lien  until  the  decree  is  pro- 
noTincedy  fastening  it  upon  some  particular  property ^ 

As,  then,  the  decree  rendered  in  1831  did  not  operate  as  a  lien 
upon  the  real  estate  of  Blakesley,  and  as  that  real  estate  has  been 
conveyed,  the  execution  was  improperly  levied,  and  the  complain- 
ant is  entitled  to  relief  as  against  Hungerford  and  wife,  and  as  to 
them  the  demurrer  is  overruled. 

With  respect  to  Young,  the  other  defendant,  it  is  not  perceived 
why  he  was  made  a  partj^  defendant  in  this  case.  It  is  a  rule  in 
chancery,  that  all  interested  should  be  made  parties.  But  what 
mterest  has  Young  in  this  case?  He  is  a  sheriff  of  the  county,  and 
as  such  is  bound  to  execute  all  process  properly  directed  to  him. 
But  he  has  no  more  interest  in  each  particular  case  than  has  the 
clerk  of  the  court.  And  there  can  be  no  more  propriety  in  mak- 
ing a  sheriff  party  to  an  injunction  bill  than  there  would  be  in 
making  the  clerk  issuing  the  writ  a  party.     And  with  as  much 
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propriety  might  the  court  irom  which  the  writ  issacd  be  made  a 
party,  as  being  the  source  of  all  the  evil.  Indeed,  I  recollect  an 
injunction  case  not  long  since  submitted  to  the  court  upon  the 
circuit,  in  which  the  plaintiff  at  law,  the  constable  serving  the 
process,  and  the  justice  of  the  peace  who  rendered  the  judgment, 
were  all  made  defendants.  This  practice  of  making  sheriffs  and 
constables  defendants,  in  cases  of  this  kind,  is  one  which  has  pre- 
vailed to  a  considerable  extent  in  some  parts  of  the  state,  but  it  is 
highly  improper,  and  has  never  been  sanctioned  by  this  court. 
An  injunction  allowed,  operates  upon  the  parties  to  the  judgment 
enjoined,  and  through  them  upon  all  officers  of  the  law  acting  in 
consequence  of  that  judgment. 

If  there  be  a  fraudulent  combination  between  the  sheriff  and 
judgment  creditor,  it  may  be  proper  to  make  the  sheriff  a  party, 
as  it  would  be  to  make  any  other  person  engaged  in  such  com* 
bination  a  party.  But  the  fact  that  he  is  sheriff,  and  has  the  pro- 
273]  cess  in  his  hands  to  execute,  furnish  no  reason  for  ^involv- 
ing him  ih  the  litigation.  It  is  not  pretended  in  the  present 
case  that  there  was  any  such  fraudulent  combination.  As  to  tho 
defendant  Young,  therefore,  the  bill  must  be  dismissed,  with  full 
costs. 


The  Lessee  of  Miles  Tipton  and  wife  t;.  John  Boss. 

The  declarations  of  a  grantor  in  a  deed,  made  after  the  date  and  supposed  de- 
livery, are  good  evidence  to  prove  the  delivery  when  offered  against  the 
grantor  or  his  heir. 

This  is  a  motion  for  a  new  trial  in  an  action  of  ejectment  from 
the  county  of  Harrison. 

Both  parties  derive  title  from  their  father,  John  Boss,  deceased. 

The  plaintiff  claims  as  heir  at  law. 

The  defendant  sets  up  a  deed,  executed  by  his  father  to  him- 
self and  his  brother  James  Boss.  The  execution  of  this  deed  is 
admitted,  but  its  delivery  is  denied. 

To  prove  the  delivery,  the  defendant  offered  the  declaration  of 
his  father,  made  after  the  execution  of  the  deed.     Those  declara- 
tions wore  rejected  at  the  trial,  and  the  jury  found  a  verdict  for 
the  plaintiff. 
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The  motioD  for  a  new  trial  is  made  because  of  the  exclusion  of 
this  evidence. 

jB.  S.  Cowbn,  for  the  motion : 

The  admissions  of  an  ancestor  are  evidence  against  the  heir. 
Jackson  v.  McCall,  10  Johns.  377;  Allen  v.  Parish,  3  Ohio,  107. 

Admissions  of  the  delivery  of  a  deed  by  the  party  makinc^ 
the  deed  is  evidence  of  the  fact  of  delivery.  Sicard  v.  Davis,  6 
Peters,  136. 

*Dewey  and  Stanton,  contra :  [274 

No  admissions  of  the  grantor  ought  to  be  admitted  except  such 
as  form  a  part  of  the  transaction  at  the  time  of  the  alleged  de- 
livery. Otherwise,  land  may  be  conveyed  by  parol — for  the  de- 
livery is  as  much  a  part  of  the  deed  as  the  sealing  of  it.  The 
defendant  is  not  without  remedy;  if  his  title  is  defective  at  law* 
and  he  has  equity,  he  knows  where  to  go  for  relief 

Lane,  C.  J.  The  title  of  the  owner  of  property  is  bound  by 
his  admissions.  While  one  holds  the  title,  the  admissions  he 
makes  may  be  given  in  evidence  against  him  and  against  his 
privy.  The  heir,  pursuing  the  estate  of  his  ancestor,  takes  his 
right  and  interest,  incumbered  by  all  that  rests  against  4t,  before 
descent.  If  this  deed  had  been  set  up  against  John  Ross,  the  father, 
while  holding  the  land,  his  own  admissions  would  have  been  com- 
petent evidence;  they  are  equally  competent  when  offered  against 
his  heir.    New  trial  granted;  costs  to  abide  the  event.f 

tDeclaratioDB  made  by  the  person  under  whom  the  party  claims,  after  the 
declarant  has  parted  with  his  right,  are  inadmissible  to  affect  any  one  claim- 
ing ander  him.  Watson  v.  Oris,  11  Johns.  437;  "Weidman  r.  Rohr,  4  Serg. 
&  Rawle,  174;  Bartlett  v,  Delprat,  4  Mass.  702.  And  if  it  be  doubtful  whether 
the  declaration  was  before  or  after  the  deed,  it  can  not  be  received.  Stockott 
9.  Watkins,  2  Gill  &  Johns.  826.  Declarations  of  the  owner  of  property 
are  admissible  against  one  claiming  his  estate  by  purchase  or  by  desceut,  by 
act  of  law  or  by  act  of  the  parties ;  and,  in  such  case,  it  makes  no  difference 
whether  the  declarant  be  alive  or  dead.  2  Phil.  Ev.,  Cowan  &  Hill's  Notes,  644. 
And  where  such  declarant  is  himself  a  competent  witness,  and  present  in 
court,  his  admissions  are  receivable.  "Woolway  v.  Bowe,  28  Eng.  Com.  Law,  52. 

The  defendant  in  an  ejectment  claimed  by  a  deed  from  Hughey.  A  question 
arose  whether  this  deed  bad  been  delivered  to  the  defendant.  The  plaintiff 
offered  to  prove  that  Hughey  acknowledged  before  he  conveyed  to  the  de- 
fendant, that  he  had  not  paid  the  purchase  money,  and  had  no  title.  The 
evidence  was  rejected  on  the  ground  that  it  would  affect  a  third  person.  But 
the  reporter  thought  this  a  hasty  decision.    Clark  v.  Arnold,  2  Hay  w.  287. 
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276]   *Thb  Lessbe  of  William  S.  Sullivant  and  others  v. 
John  Weaver  and  others. 

The  act  of  CongreaSf  of  May  20, 1836,  to  give  effect  to  patents  for  public  lands, 

vesta  the  title  in  the  heir  or  assignee  of  a  deceased  patentee. 
A  decree  against  unknown  heirs  is  valid  by  our  statute. 

This  is  an  action  of  ejectment  on  an  agreed  state  of  facts,  from 
the  county  of  Clermont. 

A  patent  was  issued  in  the  name  of  James  Mabin,  after  his  death, 
in  1800. 

Andrew  Mabin  was  the  brother  and  heir  at  law  of  James. 

In  1830,  a  decree  in  chancery  was  obtained,  by  the  plaintifi^  in 
this  suit,  against  the  unknown  heirs  of  Andrew  Mabin.  The 
record  of  this  decree  shows,  that  an  affidavit  was  filed,  by  the 
plaintiff,  during  the  progress  of  the  suit,  that  the  heirs  of  Andrew 
Mabin  were  unknown. 

The  defendants  trace  their  title  to  a  patent,  issued  in  1833,  on  an 
entry  made  after  the  decree  in  chancery. 

Fox,  for  the  plaintiffs  : 

The  act  of  Congress  of  March  2, 1807,  providing  that  no  location 
shall  bo  made  on  lands  for  which  patents  had  been  previously  is« 
sued,  or  which  had  been  previously  surveyed,  renders  void  the 
survey  and  patent  of  Weaver.  Lindsey  v.  Miller,  6  Peters,  666; 
Wallace  v.  Parker,  6  Peters,  680;  Jackson  v,  Clark,  1  Peters,  628. 

Two  questions  then  only  remain  : 

I.  Is  the  decree  against  the  unknown  heirs  of  Mabin  valid  to 
convey  the  title?  There  is  no  pretension,  but  the  case  made  in 
the  bill  is  within  the  statute  authorizing  proceedings  in  chancery 
against  unknown  owners,  but  it  is  objected  that  the  affidavit  re- 
quired by  the  act  was  not  made  on  the  filing  of  the  bill.  If  this 
be  an  irregularity,  it  was  cured  by  filing 'the  affidavit  afterward 
with  the  permission  of  the  court.  Besides,  however  irregular  the 
decree  may  have  been,  it  is  good  until  reversed,  and  can  not  be 
called  in  question  collaterally  by  a  stranger. 
276]  *II.  The  act  of  Congress  of  May  20, 1836,  confirms  the  title 
in  the  heirs  or  assignees  of  all  persons  in  whose  name  patents 
isHued  after  their  death.  By  virtue  of  this  act,  the  vested  in  title 
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Andrew  Mabin,  as  the  heir  of  his  brother,  and  under  the  decree 
in  chaocery,  it  passed  into  the  plaintiffs. 

EisHBACK,  for  the  defendant: 

The  plaintiflFs  can  rely  only  on  the  strength  of  their  own  title, 
not  on  the  weakness  of  their  adversaries.  They  claim  under  an 
ex  parte  decree,  and  such  decrees  are  always  at  the  peril  of  the 
party  taking  them,  and  are  to  be  regarded  rather  as  the  act  of 
the  party  than  of  the  court.     Carew  v.  Johnson,  2  Sch.  ft  Lef.  300. 

There  is  no  evidence  in  the  case,  that  Andrew  Mabin  left  any 
heirs.  The  record  and  proceedings  against  unknown  heirs  is  no 
evidence  that  any  such  heirs  existed.  Hollingsworth  t?.  Barbour, 
4  Peters,  466. 

It  is  admitted  that,  at  the  date  of  the  patent,  James  Mabin  was 
dead ;  and  it  is  a  well-settled  rule  that  nothing  passes  by  a  patent 
issued  in  the  name  of  a  dead  man.  The  decree,  therefore,  in  1830, 
against  his  heirs,  could  pass  no  title,  for  they  had  nothing  to  pass. 
The  title  was  in  government.  The  decree  required  the  unknown 
heirs  to  convey,  but  without  covenants.  The  plaintiffs  then  acquired 
nothing  by  the  decree  as  it  stood  in  1830.  The  act  of  Congress 
was  passed  in  1836,  and  vested  the  title  in  the  heirs  of  the  pat* 
entee,  where  it  still  remains.  The  doctrine,  of  estoppel  has  no 
application.  None  bat  a  conveyance  with  warranty  will  tr^ansfer 
a  title  subsequently  acquired.  Jackson  v.  Matsdorf,  11  Johns.  91; 
Jackson  r.  Danforth,  12  Johns.  201 ;  Jackson  v.  St.even8, 13  Johns. 
316 ;  Jackson  v.  Wright,  14  Johns.  193 ;  Bond  v.  Swearengen,  1 
Ohio,  395;  Allen  v.  Parish,  3  Ohio,  107;  4  Kent's  Com.  98. 

In  1792,  a  statute  similar  to  this  act  of  Congress  was  passed 
in  Kentucky,  and  it  has  been  held  not  to  have  a  retrospective 
operation  so  as  to  divest  title  already  acquired.  Lewis  v,  McGce, 
1  Marsh.  199. 

*Lane,  C.  J.  The  defendant's  patent  is  void,  under  the  [277 
act  of  Congress  of  1807,  and  the  only  points  in  the  case  are  upon 
the  plaintiff's  titW.     To  this  the  defendant  offers  two  objections : 

I.  That  the  patent  issued  after  the  death  of  James  Mabin. 

This  court,  in  the  Lessee  of  Wallace  t;.  Sanders,  7  Ohio,  173, 
pt.  1,  regarded  the  conveyance  of  a  title  from  the  United  States 
to  a  person  deceased  as  of  no  validity. 

In  1836,  the  act  of  Congress  was  passed,  by  which  the  titles  as- 
sumed to  be  conveyed  by  patents  issued  under  those  circumstanceSi 
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are  vetted  in  the  heirs  or  assigtiees  of  the  deceased.  We  sappoee 
this  removes  the  ground  of  the  first  objectioo. 

II.  That  the  proceedings  in  chancery  against  heirs  unknown 
confer  no  interests  and  bind  no  rights. 

The  statute  then  in  force  (Chase's  Laws,  1279,  sec  14)  author^ 
izes  proceedings  against  the  heirs  of  decedents,  withont  naming 
them,  where  their  names  are  nnknown ;  provided,  that  the  com- 
plainant, before  process  or  order  against  them,  shall  make  an  affi-* 
davit  that  he  does  not  known  their  names.  We  suppose  it  to  be 
within  the  legitimate  scope  of  legislative  power  to  direct  the  forms 
of  process,  and  the  system  of  proceedings  by  which  lands  lying 
within  its  jurisdiction  are  to  be  aflTect^d ;  and  it  seems  a  convenient 
and  necessary  exercise  of  this  power  £o  doviJse  the  means  of  ad- 
judicating  the  titles  to  land  here,  where  owners  are  abroad  or  un- 
known. 

A  substantial  compliance  with  the  law  is  required.  We  regard 
it  as  having  been  practiced  in  the  present  case,  for  the  affidavit^ 
which  is  one  of  the  steps  conferring  jurisdiction,  was  made  before 
any  binding  force  was  attempted  to  be  exercised  over  the  rights  of 
the  defendant. 

Judgment  for  the  plain  tiff. f 


278]   *Ths  Lsssfis  of  Martin  ShblDon  v.  Fbgehan  Coates. 

A  certificate  of  the  sale  of  land  for  taxes,  under  tbe  act  of  1804,  signed  by 

the  sheriff  as  collector  and  not  as  sheriff,  is  valid. 
The  omitting  to  give  a  bond  as  collector,  by  the  sheriff,  in  1805,  will  not 

operate  to  defeat  a  sale  made  by  him  for  delinquent  taxes. 
.'Sworn  copies,  from  the  records  of  a  county  auditor,  are  competent  evidence. 

tA  statute  in  Kentucky  authorizes  a  bill  in  chancery  to  be  filed  against  un- 
known heirs,  if  an  affidavit  be  annexed  to  such  bill  that  the  names  of  the 
heirs  are  unknown.  In  Hynes  v,  Oldham,  3  Mon.,  269^  it  is  held,  that  a 
decree  for  the  conveyance  of  real  estate,  against  unknown  heirs,  is  not  void, 
even  if  no  affidavit  be  made,  the  court  having  jurisdiction  of  the  subject  mat- 
ter. But  in  New  York,  a  judgment  in  partition  under  the  statute,  where 
part  of  the  premises  belongs  to  owners  unknown,  is  not  valid  unless  it  appear 
upon  the  face  of  the  record  that  the  affidavit  required  by  the  statute,  that  the 
plaintiff  is  ignorant  of  the  names,  etc.,  was  duly  presented  to  the  court,  and 
notice  duly  published.  Benning  v.  Oorwin,  11  "Wend.  647. 
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This  is  an  action  of  ojoctment  from  the  coanty  of  Cuyahoga. 
A  verdict  was  taken  for  the  defendant,  and  the  plaintiff  moved 
for  a  new  trial. 

Wood,  J.  The  land  in  controversy  is  a  part  of  lot  No.  138, 
township  No.  6,  in  the  11th  range,  in  the  Connecticut  Western 
Beserve.  On  the  trial  there  was  no  contest  as  to  the  right  of  the 
plaintiff  to  recover,  unless  the  proceedings  under  a  certain  sale 
for  taxes,  in  1806,  were  valid;  bat  if  such  tax  sale  was  sustain- 
able,  the  title  of  the  defendant  was  unquestioned.  To  support 
this  sale  several  documents  were  offered  in  evidence  by  the  de- 
fendant's counsel,  which  were  objected  to  by  the  counsel  for  the 
plaintiff,  bnt  admitted  by  the  court  to  go  to  the  jury,  and  the  rea* 
sons  stated  in  the  motion  for  a  new  trial,  is  the  supposed  error  of 
the  court  in  the  admission  of  these  papers.  We  shall  notice  only 
those  reasons  on  which  counsel  appear  to  us  mainly  to  rely,  the  others 
being  too  apparently  untenable  to  require  of  us  any  especial  con- 
sideration. 

The  defendant  derived  title,  first,  under  a  deed  from  Beuben  S. 
Clark,  collector  of  taxes  for  the  sixth  non-resident  collection  dis- 
trict, dated  November  27,  1809,  and  then  through  several  inter- 
mediate conveyances,  down  to  himself.  Objection  was  *taken  [279 
to  the  introduction  of  this  deed,  because,  in  its  recital,  it  sot  forth 
a  certificate  of  sale  for  taxes,  dated  on  May  22,  1806,  signed  by 
James  Hill  man,  as  collector  of  taxes  for  the  sixth  collection  dis- 
trict of  the  State  of  Ohio  for  the'year  1805. 

By  the  law  of  1805,  in  force  when  the  tax  accrued  for  which 
this  sale  was  made,  Killman  was  sheriff  of  Trumbull  county,  and, 
as  such,  collector  of  taxes  ex  officio.  By  the  act  of  January  27, 
1806,  which  took  effect  from  its  passage,  the  state  was  divided 
into  six  collection  districts  for  the  collection  of  taxes  from  non- 
resident proprietors  of  lands,  and  Hillman  was  appointed  collector 
of  the  sixth  district,  in  which  the  land  in  controversy  was  situated. 
Section  24  of  this  statute  (1  Chase's  L.  539)  provides,  'Hhat  the 
collectors  of  the  several  counties  or  townships,  and  collection  dis- 
tricts, shall,  respectively,  make  deeds  to  the  purchaser  or  pur- 
chasers, his  or  their  assigns,  for  all  lands  that  have  heretofore  been 
sold  for  taxes,"  etc.  Section  35  repeals  the  former  acts,  and  pro- 
vides that  "  all  taxes,"  etc.,  ^^  due  and  owing  under  the  provisions 
of  either  of  the  above-recited  acts,  shall  be  collected  and  paid  ovez 
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to  the  proper  oflScer  therein  authorized  to.  receive  the  same."  As 
the  sheriff  of  Trumbull  county  was  de  facto  collector  of  the  tax 
due  in  1805,  it  is  urged  by  counsel  that  under  this  last  provision! 
when  he  sold  the  land  in  1806,  he  was  acting  as  the  sheriff  of 
Trumbull  county,  and  should  have  signed  the  certificate  of  sale  as 
sheriff,  and  not  as  collector  of  the  sixth  collection  district,  and  that 
consequently  the  deed  founded  on  such  evidence  of  sale  and  exe- 
cuted by  Clark  in  1809,  Clark  being  a  subsequent  district  col- 
lector, is  void.  We  have  not,  however,  come  to  the  same  conclu- 
sion. It  is  a  general  rule  in  sales  by  public  officers,  that  where 
there  is  a  sufficient  power  to  warrant  a  sale,  a  slight  variance  or 
omission  will  not  be  held  to  be  material.  5  Cowon,  350.  But  this, 
it  is  said,  is  a  sale  for  taxes,  where  principles  stricti  juris  are  to  be 
applied.  To  this  argument  it  may  also  be  answered,  that  no  sub- 
stantial variance  from  the  provisions  of  the  statute,  so  far  as  the 
280]  signature  of  Hillman  to  the  certificate  of  sale  is  ^concerned, 
is  by  us  perceived.  In  May,  1806,  when  the  sale  was  made, 
Trumbull  county  formed  the  sixth  collection  district,  and^Hillman, 
being  sheriff  of  the  county,  was,  as  such,  collector  of  thaf  district 
for  the  tax  of  1805,  at  the  time  when  he  signed  the  certificate. 
Hillman,  being  by  the  act  made  collector  by  virtue  of  his  office  of 
sheriff,  it  seems  to  us  there  can  be  no  object;ion  to  the  certificate, 
whether  signed  by  him  in  the  one  or  the  other  capacity.  Fro  hao 
vicey  sheriff  and  collector  are  synonymous  terms. 

Another  ground  urged  for  a  new  trial  is,  that  the  court  over- 
ruled the  plaintiff's  objections  to  the  defendant's  title,  because 
Hillman  had  not  duly  qualified  as  collector,  by  giving  bond  as 
the  law  required.  The  act  of  February  18,  180:t,  provides  that  the 
sheriff  of  each  county,  before  he  received  his  duplicate,  should  give 
bonds,  etc.,  conditioned  for  the  due  and  faithful  paying  and  ac- 
counting for  all  taxes,  etc.,  and  if  he  neglected  to  give  such  bond 
before  the  first  Monday  of  August,  a  collector  of  taxes  should  be 
appointed  by  the  county  commissioners;  and  the  statute  also  re- 
quii-ed  the  clerk  of  the  court  of  common  pleas  to  withhold  the 
duplicate  until  the  bond  was  given,  etc.  1  Chase's  L.  416.  The 
evidence  was,  that  the  bond  was  not  executed  until  the  10th  of 
September,  and  that  Hillman  did  not  receive  the  duplicate  until 
September  20,  1805.  But  it  was  holden  by  this*  court,  in  5  Ohio, 
136,  that  a  constable's  bond,  executed  after  the  time  limited  by  the 
statute,  was  nevertheless  valid  and  that  its  execution  was  not  a 
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condition  precedent  to  the  right  to  enter  upon  the  duties  of  his 
office.  In  the  case  of  the  State  of  Ohio  v.  Pindley  and  others,t  at 
the  present  term  of  this  court,  it  has  been  h olden  that  the  right 
of  the  county  treasurer  to  enter  on  the  duties  of  his  office,  was 
derived  from  his  election,  and  that  the  oath  required  by  law  to  be 
taken  by  him  was  not  such  a  precedent  condition  as  to  impair  the 
validity  of  his  acts  performed  before  such  oath  was  taken.  In 
this  case,  as  the  bond  was  e;cecuted  before  any  appointment  had 
been  made  of  a  collector  by  the  county  commiasioners,  though  not 
within  *the  time  prescribed,  it  would  bo  against  the  whole  [281 
current  of  the  decisions  of  this  court,  in  similar  cases,  to  hold  that 
the  acts  of  the  collector,  Hillman,  were  void  or  voidable  upon  that 
ground. 

An  objection  was  also  taken  to  the  reading  of  the  advertisement 
of  the  sale  in  evidence  to  the  jury,  but  which,  was,  in  like  manner, 
overruled,  and  the  evidence  admitted.  The  law  in  force  at  the 
time  (1  Chase's  Laws,  416,  sec.  10)  provided,  that  the  collector,  be- 
fore any  sale,  should  advertise  the  time  and  place,  etc.,  thirty  days, 
at  the  door  of  the  court-house,  and  also  at  five  other  public  places 
in  the  county;  but  the  act  prescribes  no  form  of  notice.  The  ad- 
vertisement was  in  these  words :  "  Youngstown,  April  15,  1806. 
Notice  is  hereby  given,  that  the  following  tracts  of  land,"  etc., 
**  will  be  exposed  to  sale,  on  Thursday,  the  22d  day  of  May  next, 
at  the  court-house  in  Warren,  to  defray  the  tax  of  1805.  James 
Hillman,  collector.'*  It  is  urged,  against  the  validity  of  this  ad- 
Tertisemont,  that  the  collector  did  not  add  "Trumbull  county,"  to 
bis  signature,  as  collector,  and  to  Warren  also,  as  the  place  of  sale. 
As  the  State  of  Ohio  waSy  in  1806,  it  appears  to  us,  there  was  cer- 
tainly sufficient  to  put  the  owner  of  any  land  advertised  for  sale 
upon  his  guard,  without  the  addition  of  Trumbull  county,  as  con- 
tended for.  At  the  date  of  this  advertisement,  there  was  no  town- 
ship of  the  name  of  either  Youngstown  or  Warren,  except  those 
in  Trumbull  county,  in  the  State  of  Obio.  An  advertisement,  in 
an  Ohio  newspaper,  dated  Youngstown,  in  1806,  would  sufficiently 
indicate  Youngstown,  in  Trumbull  county,  and  if  written  and 
posted  up  at  the  door  of  the  court-house,  or  anywhere  within  the 
bounds  of  Trumbull  county,  as  the  law  required,  it  would  cer- 
tainly, to  a  common  intent,  at  least,  indicate  the  same  thing.    But 

tAnto,  51. 
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when,  in  addition,  the  names  of  tbo  owners,  the  lot,  township, 
range,  etc.,  arc  all  specified,  the  owner,  in  casting  his  eye  upon 
Buch  an  advertisement,  could  not  well  mistake  the  identity  of  his 
^fi'operty,  if  advertised,  nor  a  person  desirous  of  purchasing,  its 
location,  unless  both  were  determined  not  to  know  its  contents  and 
to  sleep  upon  their  rights.  In  this  advertisement,  these  designa- 
2S2]  tions  are  all  set  forth,  though  at  most  it  ^is  doubtful  whether 
the  law,  at  that  time,  required  anything  morc^to  be  stated  in  the 
advertisement,  than  that  such  lands  as  were  delinquent  for  taxes,  in 
the  collection  district,  would  be  sold  at  such  a  time  and  place.  ^  But 
if  the  advertisement  was  not  then  sufficiently  certain,  they  should 
be  gross  defects  only,  which  should  be  noticed,  if  at  all,  after  the 
lapse  of  thirty-four  years,  and  a  majority  of  the  court  are  of  opin* 
ion  that  the  advertisement  was  sufficient. 

Again,  it  is  argued  that  the  court  erred  in  admitting  in  evidence 
certain  extracts  made  from  the  tax  duplicate  by  J.  H.  Baldwin, 
and  sworn  to  by  him,  and  certain  transfers  and  records  of  sales  in 
1806,  made  by  Hillman.  Baldwin  was  the  auditor  of  Trumbull 
county,  when  those  documents  were  obtained,  and,  as  such,  had 
their  custody,  and  we  do  not  see  any  objection  to  examined  and 
sworn  copies.  All  public  documents  which  can  not  be  removed 
from  one  place  to  another,  may  be  authenticated  by  means  of  a  copy, 
proved  on  oath  to  have  been  examined  with  the  original.  1 
Stark  Ev.  156,  pt.  2. 

On  the  whole,  we  are  of  the  opinion  that  the  motion  for  a  new 
irial  should  be  overruled  and  judgment  entered  on  the  verdict. 

Lane,  C.  J.  I  agree  with  the  opinion  of  my  brethren,  except 
in  a  single  point.  By  the  act  of  1805,  the  penally  of  twenty  per 
cent,  for  non-payment  was  not  carried  into  the  tax  duplicate  of 
the  succeeding  year,  but  was  charged  to  the  coyeotor,  in  his  ac- 
count, and  he  was  to  make  the  amount,  by  levy  or  sale.  The 
omission  in  the  duplicate,  therefore,  is  not  objectionable.  But  in 
the  collector's  advertisement,  he  gives  notice  thai  he  shall  sell  the 
land,  but  he  specifies  the  tax  only.  The  sale,  however,  was  for 
the  tax  and  penalty.  I  think  this  advertisement  not  sufficient, 
because  it  does  not  communicate  to  the  owner  due  and  reasonable 
notice  of  the  sum  necessary  to  be  paid  to  prevent  a  sale. 

Motion  overruled. 

Webb  &  Williamson,  for  the  plaintiff. 

S.  J.  Andrews  and  Bingham,  for  the  defendant. 
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*Thb  Tbustees  of  the  Township  of  Bbimfield  r.  Thb   [283 

C0MMI88I0NERa  OF  THB   GoUNTT  OF  FoBTAOB, 

Under  the  act  of  January  29,  1834,  to  provide  for  th^  safe  keeping  of  idiots, 
etc.,  a  county  can  not  be  charged  ^ith  the  maintenance  of  an  idiot,  luna- 
tic, or  insane  pauper,  until  after  the  appointment  of  a  guardian  by  the 
court  of  common  pleas. 

This  is  an  action  of  assumpsit  from  the  county  of  Portage. 

It  is  submitted  to  the  court  upon  an  agreed  state  of  fkcts. 

On  October  19,  1837,  complaint  was  made  before  Jeremiah 
Moulten,  a  justice  of  the  peace  of  Brimfiold  township,  by  the  over- 
seers of  the  poor  of  that  township,  stating  that  one  Rachel  Gooz- 
ard  was  insane.  A  warrant  was  issued,  said  Eachel  brought  before 
the  justices,  and  a  jury  was  impaneled  according  to  law,  who 
found  the  said  Bachel  to  be  insane  and  incapable  of  taking  care 
of  herself,  but  that  she  was  not  dangerous,  and  ought  not  to  be 
confined.  The  justice  issued  an  order  to  the  overseers  of  the  poor 
of  said  township,  directing  them  to  provide  for  said  Rachel,  etc. 

Said  overseers  of  the  poor,  at  the  expense  of  said  township, 
provided  for  her  until  February  17,  1838,  when  a  guardian  was 
appointed  by  the  court  of  common  pleas.  The  expense  of  the  in- 
quest was  S12.10,  and  the  cost  of  maintenance,  866.63.  Said  Rachel 
had  no  property.  Demand  of  payment  of  the  above  two  sums 
have  been  made  of  the  commissioners,  and  refused  on  the  ground 
that  the  said  Rachel  was,  during  the  time  aforesaid,  a  township 
charge,  and  the  county  not  legally  liable  for  her  support  and 
maintenance.     To  recover  these  two  sums  this  suit  is  prosecuted. 

Cochrane,  for  the  plaintiffs. 

Sloane  &  Otis,  for  the  defendants. 

♦Hitchcock,  J.  Upon  the  state  of  facts  agreed  in  this  case,  [284 
it  is  claimed  by  the  plaintiffs  that  they  are  entitled  to  recover  of 
the  defendants  the  amount  of  moneys  expended  in  ascertaining 
the  fact  of  insanity,  and  in  supporting  the  pauper  up  to  the  time 
of  the  appointment  of  a  guardian.  Whether  this  claim  is  well 
grounded,  depends  upon  the  act  of  the  general  assembly  of  January 
29, 1824,  entitled  '*an  act  to  provide  for  the  safe  keeping  of  idiots, 
lunatics  and  insane  persons,"  etc.    Section  1  prescribes  the  man- 
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ner  of  proceeding  to  ascertaiD  the  fact  of  idiocy,  lunacy,  or  in- 
sanity. Complaint  is  to  be  made  to  a  justice  of  the  peace  of  the 
township  in  which  the  person  supposed  to  be  insane  resides,  who 
IS  required  to  issue  his  warrant  to  a  constable  of  his  township,  re« 
quiring  him  to  bring  the  person  charged  before  him,  and  also  to 
summons  seven  discreet  and  disinterested  freeholders  to  appear  at 
the  same  time  and  place.  These  freeholders,  "  being  first  duly 
sworn  for  that  purpose,  shall  inquire  into  the  case,  and  return  their 
verdict  in  writing  to  the  justice,  whether  the  person  complained 
of  be  an  idiot,  lunatic,  or  insane,  and  shall  moreover  certify,  under 
their  liands,  whether  there  is  danger  of  such  person  destroying 
his  or  her  own  life  or  property,  or  the  life  or  property  of  others, 
or  whether  such  person  ought  to  be  put  in  confinement." 

If  the  inquest  find  that  such  person  is  an  idiot,  lunatic,  or  insane^ 
and  do  not  certify  as  their  opinions  that  he  or  she  ought  to  be  put 
in  close  confinement,  the  act  in  section  2  provides,  '*  that  the  justice 
shall  issue  his  warrant  to  the  overseers  of  the  poor  of  the  town- 
ship, where  he  or  she  may  have  last  resided  or  been  found,  direct- 
ing them  to  take  care  of  and  provide  for  the  maintenance,  or 
otherwise  dispose  of  such  person,  agreeably  to  the  provisions  of 
the  act  entitled  an  act  for  the  relief  of  the  poor.*' 

The  agreed  case  shows  that  these  proceedings  were ;  had  that 
the  freeholders  found  Eachel  Coozard  to  be  insane,  but  that  she 
was  not  dangerous  and  ought  not  to  be  confined.  The  justice,  as 
required  in  such  case,  issued  his  warrant  to  the  overseers  of  the 
286]  i>oor,  who  toob  charge  of  the  pauper,  and  *provided  for  her 
at  the  expense  of  the  township.  Had  the  act  stopped  here,  she 
must,  unless  she  had  property,  have  been  sustained  by  the  town- 
ship in  conformity  with  the  "  act  for  the  relief  of  the  poor."  This, 
of  course,  would  have  been  at  the  expense  of  the  township. 

But  there  are  further  provisions.  If  the  freeholders  find  that 
the  insane  person  ought  to  be  confined,  it  is  made  the  duty  of  the 
justice  "to  commit  such  person  to  close  confinement  in  the  jail 
of  the  county,  unless  the  friends  or  relations  shall  give  a  bond,  with 
sureties,  for  the  safe  keeping  of  such  person,  in  a  sum  to  be  ap- 
proved by  the  justice,  payable  to  the  county  treasurer  for  the  use 
of  the  county,  and  shall  set  forth  in  the  mittimus  the  cause  of 
commitment,"  etc. 

It  is  next  made  the  duty  of  the  jailer,  within  five  days  after  re- 
ceiving such  person,  to  notify  the  commissioners  of  the  county  to 
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meet  on  a  particular  day,  who  are  required  to  meet  and  examine 
into  the  case,  and,  if  necessary,  to  employ  medical  aid,  and  use 
such  means  as  may  be  most  conducive  to  restore  the  exorcise  of 
reason.  In  this  class  of  cases  all  necessary  expenditures  must  be 
defrayed  by  the  county,  as  provided  in  section  4  of  the  act,  unless 
the  person  confined  has  property  wherewith  to  defray  these  ex- 
penditures. 

Id  section  5  it  is  enacted,  "  that  in  every  case  where  a  person  is 
adjudged  to  be  an  idiot,  lunatic,  or  insane,  on  the  verdict  of  a  jury, 
the  justice  of  the  peace  receiving  such  verdict  shall  issue  his  war- 
rant to  the  overseers  of  the  poor  of  the  township,  directing  them 
to  take  charge  of  the  estate,  real  or  personal,  of  such  person,  and 
make  an  inventory  thereof,  and  return  the  same  to  the  clerk's 
ofiSce  of  the  court  of  common  pleas  of  their  county,  within  ten 
days  thereafter,  which  return  said  clerk  shall  file  in  his  office.*' 

By  section  6,  the  overseers  of  the  poor  are  required  to  apply  to 
the  court  of  common  pleas,  at  its  next  session,  for  the  appointment 
of  a  guardian  to  take  charge  of  the  person  and  property  of  the 
idiot,  lunatic,  or  insane  person,  which  appointment  the  court  are 
required  to  make,  *' and  said  court  shall  make  such  allowances  to 
the  overseers  of  the  poor,  and  guardians,  *for  their  services  [286 
under  this  act,  as  they  shall  deem  reasonable,  to  be  paid  out  of 
the  estate  of  such  person ;  and  in  case  the  estate  aforesaid  shall  be 
wholly  expended  in  the  charges  and  maintenance  of  such  person, 
the  county  shall  be  chargeable  with  all  further  expenses  that  may 
accrue." 

Under  this  last  clause  of  the  section  it  is  claimed  by  the  coun- 
sel for  the  plaintiff,  that  the  county  are  in  all  cases  chargeable 
with  the  maintenance  of  an  idiot,  lunatic,  or  insane  person,  who 
is  a  pauper.  But  this  must  be  taken  in  connection  with  the  pre- 
ceding parts  of  the  law.  If  we  were  to  take  this  clause  by  itself 
and  construe  it  literally,  we  should  have  to  hold  that  the  county 
were  not  liable,  except  where,  at  the  time  of  the  inquest  found, 
there  was  property.  In  such  case,  when  the  property  is  exhausted, 
"  the  county  shall  be  chargeable  with  all  further  expenses  that 
shall  accrue."  Such  could  not,  however,  have  been  the  intention 
of  the  legislature,  for  whether  there  is  property  or  not,  a  guard- 
ian is  to  appointed,  and  this  guardian  is  accountable  to  the  court 
of  common  pleas.  And  by  that  court  the  amout  of  compensation 
which  he  shall  receive  for  his  services  is  to  be  fixed. 
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It  18  admitted  that  there  is  great  difficulty  in  giving  thia  part 
of  the  act,  in  connection  with  the  preceding  parts,  a  satisfactory 
construction.  If  the  insane  person  is  not  a  proper  subject  to  be 
confined,  he  is  committed  to  the  overseers  of  the  poor  of  the  town- 
ship, who  are  to  provide  for  him  agreeably  to  the  **  act  for  the  re- 
lief of  the  poor."  By  that  act,  if  a  pauper,  he  must  be  sustained 
by  the  township.  If  it  is  necessary  to  confine  him,  the  overseers 
of  the  poor  have  no  further  control  over  his  person ;  he  is  com- 
mitted to  the  jail  of  the  county,  and,  if  a  pauper,  the  county  must 
defray  the  expense.  Then  comes  the  closing  paragraph  of  section 
6:  *^  And  in  case  the  estate  aforesaid  shall  be  wholly  expended  in 
the  charges  and  maintenance  of  such  person,  the  county  shall  be 
chargeable  with  all  further  expenses  that  shall  accrue."  In  no 
part  of  the  act  is  any  specific  provision  made,  that  the  county  shall 
refund  the  expenses  which  may  have  been  incurred  by  a  township. 
287]  Upon  the  whole  we  incline  to  the  ^opinion,  that  the  '^further 
expenses"  relates  to  the  expenses  that  may  subsequently  ac- 
crue, rather  than  to  the  expenses  over  and  above  the  estate  of 
the  individual.  Entertaining  this  opinion,  it  follows  that  tha 
county  of  Portage  is  not  chargeable  for  the  maintenance  of  the  in^ 
sane  pauper  in  this  case,  prior  to  the  appointment  of  a  guardian. 

It  is  supposed  by  plaintififs'  counsel,  that  section  18  of  the  be- 
fore-recited, act  has  a  bearing  upon  this  case.  The  section  is  as 
follows:  <*  The  commissioners  of  any  county  in  this  state,  in  which 
there  may  be  any  idiot  or  lunatic  in  indigent  circumstances,  shall, 
in  their  discretion,  make  such  allowance  as  to  them  shall  seem 
right,  and  the  necessity  of  the  case  may' require,  and  shall  issue 
their  order  in  favor  of  such  idiot  or  lunatic,  or  their  legal  repre- 
sentatives, for  the  sum  so  allowed,  to  be  paid  out  of  the  treasury 
of  the  said  county." 

Eachel  Coozard  was  not  found  to  be  either  an  idiot  or  lunatic, 
but  an  insane  person.  And  we  all  know  there  is  a  difference  be- 
tween idiocy  or  lunacy  and  insanity,  and  this  distinction  is  car- 
ried through  this  act.  On  this  account  then,  this  section  can  fur- 
nish no  ground  of  argument  for  the  plaintiffs.  But  this  section 
manifestly  does  not  refer  to  cases  of  either  idiocy  or  lunacy  which 
have  been  found  under  this  act,  and  where  the  subject  is  a  town- 
ship or  county  charge.  It  refers  to  a  class  of  persors  who,  al- 
though indigent,  are  still  sustained  by  their  friends.  In  such  cases 
discretionary  power  is  vested  in  county  commissioners  to  render 
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asBistance  from  the  county  trousury.  The  order  to  be  drawn  is 
not  in  &vor  of  a  township,  bat  in  favor  of  the  idiot  or  lunatic,  or 
bis  or  her  representative.  Whoever  will  examine  the  legislation 
of  the  state  previous  to  the  introduction  of  this  principle  into  the 
general  law,  will  find  that  special  legislation  to  effect  the  same 
object  was  not  unfrequent,  and  no  doubt  the  intention  was  to 
supersede  the  necessity  of  such  special  legislation. 
Judgment  for  the  defendants. 


^Bradlst  Buckinoham,  John  Van  Buskirk,  and  William    [288 
Van  Buskibk  v.  Smith  and  Dille. 

The  canal  commissioDers  are  aathorized  by  law  to  take  water  enoagh  from  a 
stream  for  canal  navigation,  but  not  for  the  purpose  of  creating  hydrau- 
lic power  to  &ell  or  lease  on  behalf  of  the  state. 

An  acquiescence,  in  order  to  raise  the  presumption  of  a  license  to  use  a  stream 
of  water,  must  be  with  a  knowledge  of  the  owner's  rights. 

This  is  a  bill  in  chancery  from  the  county  of  Licking. 

It  is  stated,  in  the  bill  of  complaint,  that,  in  1830,  the  canal 
commissioners  constructed  a  feeder  to  the  main  canal,  to  be  used 
for  the  purpose  of  taking  water  out  of  the  north  fork  of  the 
Licking  river. 

The. feeder  was  so  constructed,  as  to  be  capable  of  drawing  out 
of  said  north  fork,  at  the  point  of  intersection,  more  water  than 
was  required  for  canal  navigation.  Before,  and  at  the  time,  the 
feeder  was  constructing,  the  complainants,  John  and  William  Van 
Buskirk,  were  the  owners  of  a  certain  grist  and  saw-mill,  on  said 
north  fork,  and  near  the  site  of  the  present  *mills  of  the  [289 
complainants.  The  mills  of  the  said  Yan  Buskirks  were  rendered 
useless  by  the  construction  of  the  feeder,  and  the  acting  canal 
commissioner  estimated  the  value  of  the  mills,  and  fifty  acres  of 
land  attached  thereto,  at  $5,000,  and  agreed  that  he  would  en- 
deavor to  make  sale  of  the  surplus  water,  near  the  mills  of  said 
Yan  Buskirks,  with  the  land  so  attached,  and  would  pay  them 
$5,500,  but  no  such  sale  was  over  made. 

That,  in  the  fall  of  1831,  the  acting  commissioner  entered  into 
a  verbal  contract  with  the  Yun  Buskirks,  to  lease  them  the  surplus 
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water,  and  tho  leaso  was  oxocated  id  May,  1832.  That  the  com- 
plainant, Buckingham,  in  January,  1832,  became  Interested  in 
the  mill  property,  by  purchase,  and  relying  on  the  contract  with 
the  commissioner  for  the  use  of  so  much  water  as  would  safely 
flow  through  the  feeder,  without  injury  to  it,  subject  to  the  rights 
of  the  state,  in  March,  before  tho  execution  of  the  lease,  commenced 
the  erection  of  a  valuable  flouring  mill,  to  be  worked  by  Tour  run 
of  stones,  and  while  the  mill  was  in  the  progress  of  erection,  the 
said  lease  was  executed. 

It  is  further  stated,  that  from  the  execution  of  the  lease,  up  to 
1836,  when  certain  pretensions  were  set  up  by  tho  respondents, 
the  complainants  fully  believed  the  state  had  the  right  to  draw 
into  the  feeder  as  much  water  as  would  safely  flow  therein ;  and 
they  fully  believed,  and  still  believe,  that  so  much  water  was  rented 
them  by  the  leaso,  subject  only  to  the  rights  of  tho  state  to  the 
use  thereof,  if  the  same  should  bo  wanted  for  the  purposes  of  canal 
navigation. 

That  when  the  complainants  commenced  erecting  their  mill, 
there  was  and  had  been,  up  to  that  period,  no  mill  nor  water  im- 
provements between  the  place  where  the  old  mill  of  the  Van 
Buskirks  stood,  near  where  the  complainants*  grist  mill  was  built, 
and  the  place  where  the  feeder  intersected  the  said  north  fork, 
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on  the  said  stream.  That  the  flouring  mill,  and  a  saw-mill  erected 
in  1833,  were  begun  and  completed  by  the  complainants,  with  the 
knowledge,  acquiescence,  and  approbation  of  the  intermediate  ri- 
parian propri^ors.  That  such  proprietors  stood  by  and  saw  the 
complainants  expend  their  money,  *to  the  amount  of  $10,000  [290 
or  $12,000,  without  objection,  or  notice  of  any  conflicting  rights, 
but  with  the  aid  of  some  of  them. 

It  is  further  stated,  that  a  tract  of  land  of  fifteen  acres  lay  im- 
mediately above  the  complainants*  mills,  on  the  said  fork,  owned 
by  Peter  Schmucker ;  and  immediately  above  him,  another  tracts 
owned  by  the  heirs  of  Jacob  Willson.  That  Schmucker  acquiesced 
in  and  approved  the  use  the  complainants  made  of  the  water,  and 
the  same  met  the  approbation  of  Willson's  heirs ;  that  one  of  them 
worked  on  the  mill,  and  they  were  all  present  at  the  raising,  and 
assisted  In  the  erection  of  the  flouring  mill.  That  after  the  flour- 
ing mill  was  in  operation,  the  Willsons  obtained  of  Schmucker  a 
conveyance  of  the  fifteen  acres,  and  then,  for  the  first  time,  con* 
ceived  the  idea  of  uniting  it  with  their  own  tract,  erecting  a  dam 
on  their  own,  and  carrying  a  race  down  into  the  Schmucker  tract, 
and  creating  a  small  water-power,  sufiScient  to  work  a  saw  mill 
for  a  part  of  the  season,  on  the  said  fork,  between  the  head  of  the 
feeder  and  where  the  water  is  turned  into  the  fork  from  the  mill 
of  the  complainants.  That  the  said  Willsons  built  a  saw-mill,  and 
occupied  it  about  two  years;  and  in  August,  1835,  sold  to  the  re- 
spondents, Smith  and  Dille,  who  bought  it  for  the  purpose  of  vex- 
ing and  harassing  the  complainants  with  litigation,  and  to  obtain 
from  them  a  ruinous  and  oppressive  compromise. 

That  the  respondents  have  commenced  an  action  against  the 
complainants  for*the  use  of  the  water,  which  is  pending  in  tho 
Supreme  Court  for  the  county  of  Licking,  That  for  more  than 
twenty-one  years  previous  to  the  commencement  of  said  suit,  tho 
dam  of  the  said  Van  Buskirks  flowed  the  water  back  over  the  site 
of  the  respondents*  mill,  and  the  complainants  thereby  acquired 
a  right  so  to  use  and  flow  the  water. 

^he  payer  of  tho  bill  is,  that  the  said  action  of  the  respondents 
may  be  enjoined,  and  the  complainants  quieted  against  any  con- 
flicting claims  sot  up  by  the  respondents  to  tho  use  of  the  water, 
so  appropriated  or  hereafter  to  be  appropriated,  by  the  complain- 
ants to  the  propelling  of  their  said  mills,  and  for  other  relief. 

^The  defendants  have  answered,  and  among  other  things,  [291 
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admit  the  constraciioa  of  the  feeder,  with  sufficient  capacity  to 
take  more  water  from  the  stream  than  is  necessary  for  canal  nav- 
igation; they  admit  the  existence  of  the  mills  of  the  Yan  Bos- 
kirks,  as  stated  in  the  bill,  bat  they  deny  tnat  they  were  rendered 
useless,  by  the  construction  of  the  feeder,  and  drawing  off  only 
safficicnt  water  for  canal  navigation,  but  assert  they  would  have 
sustained  only  a  trifling  injury  thereby,  if  they  were  before  worth 
improving.  They  know  nothing  of  any  contract  made  by  the 
Yan  Buskirks  with  Alfred  £el1y,  acting  canal  i^ommissioner,  bat 
heard  that  about  that  time,  he,  as  such  commissioner,  claimed  the 
right  of  drawing  from  the  stream  what  water  he  pleased,  through 
the  feeder,  and  for  the  purpose  of  creating  hydraulic  power  to 
sell  or  lease,  for  the  benefit  of  the  state,  as  well  as  for  the  uses  of 
the  canal.  They  believe,  at  that  time,  the  opinion  was  prevalent 
that  such  authority  was  vested  in  the  oommissioner,  bat  that  it 
had  its  origin  in  ignorance  of  the  law  upon  that  subject;  that  if 
the  commissioner,  at  any  time,  entertained  such  opinion,  he  be- 
came better  informed  before  he  executed  the  lease,  and  distinctly 
informed  the  complainants,  if  they  would  guard  against  conflict- 
ing claims,  they  must  purchase  in  the  rights  of  the  intermediate 
riparian  proprietory,  and  that  he  could  not  guaranty  to  them  any 
quantity  of  water  whatever.  The  defendants  deny  any  knowl- 
edge of  any  aoquiescence  in  the  intermediate  proprietors,  of  the 
rights  assumed  by  the  complainants,  to  the  use  of  the  water,  un- 
der their  lease;  or  of  their  approbation  in  the  erection  of  said 
mills.  They  admit  the  purchftse  of  Schmucker  by  the  Willsons, 
and  that  one  of  the  Willsons  worked  upon  the  mill,  but  assert 
that  it  was  before  the  saw-mill  was  propelled  by  water  drawn 
from  the  feeder,  and  that  said  Wilkon  had  no  design  thereby  to 
part  with  any  right,  or  divest  himself  of  any  interest.  That  the 
complainants  have  built  a  dam  across  the  stream ;  that  they  raise 
the  head-gate  of  the  feeder,  and  in  a  dry  time  turn  all  the  water 
into  the  feeder,  and  thereby  divert  it  from  its  usual  and  natural 
flow  to  the  respondents'  mill.  The  respondents  also  aver,  that  the 
293]  complainants  assisted  *in  raising  the  respondents'  mill,  and 
thereby  lost  all  they  had  gained,  if  anything,  by  the  acquiescence 
of  Sob  mocker  and  the  Willsons.  They  deny  that  the  old  dam  of 
the  Yan  Buskirks  flowed  the  water  back  on  to  the  site  of  their  mill, 
by  which  the  complainants  acquired  any  rights;  but  aver  the 
water  was  not  flowed  back  by  said  dam,  within  fifty  or  sixty  rods 
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of  the  said  eite.  The  respondents  admit  that  they  are  now  the 
owners  of  the  Schmucker  tract  and  of  the  said  mill  thereon,  etc.,. 
and  that  Smith,  one  of  the  respondents,  in  whom  the  ie^al  title 
rests,  instituted  an  action  against  the  complainants,  and  judgment 
was  rendered  therein  as  charged.  They  deny  their  purchase 
with  any  view  to  compel  the  respondents  to  make  a  ruinous  com- 
promise, but  because  at  the  price  paid  they  thought  it  a  good  in- 
Testment.  ' 

They  deny  that  it  was  the  intention  of  Schmucker,  in  his  con- 
veyance to  the  Willsons,  or  of  the  Willsons  in  their  conveyance 
to  the  respondent  Smith,  to  limit  the  use  of  the  water  to  the  resi- 
due, after  the  canal  and  the  complainants'  mills  should  be  sup- 
plied, etc.  To  the  answers  of  the  i^espondents,  the  complainants 
filed  their  replication. 

The  questions  of  fact  were  argued  at  great  length,  by  Mr.  Vin- 
ton and  Mr.  J.  R.  Stanbery,  for  the  plaintiffs;  and  by  Mr.  Ewing 
and  Mr.  H.  Stanbery,  for  the  defendants. 

The  legal  positions  maintained,  on  the  part  of  the  plaintiffs, 
were  these : 

That  whoever  buys  that  which  is  in  the  possession  of  another, 
with  knowledge  of  his  possession,  is  bound  to  inquire  into  the 
claim  of  the  occupier;  and  is  bound  by  all  the  equities  that  ex- 
isted between  the  occupier  and  the  vendor.  1  Story's  Eq.  388 ; 
Taylor  v.  Stibbett,  2  Ves.  439;  Sug.  Vend.  542;  Hiern  v.  Mill,  13 
Ves.  114;  Daniels  v.  Davison,  16  Ves.  249;  S.  C,  17  Ves.  433; 
Jolland  V.  Stainbridge,  3  Ves.  478;  Croflon  v.  Ormsby,  2  Sch.  & 
Lef.  583;  Allen  v.  Anthony,  1  Merivale,  282;  Governeur  v. 
Lynch,  2  Paige,  300 ;  Grimstone  t?.  Carter,  3  Paige,  424 ;  Billing- 
ton  17.  Welch,  5  Binney,  *129;  Meux  v.  Maltby,  2  Swanst.  [293 
281 ;  1  Atkinson,  489;  2  Atkinson,  275. 

If  one  man  knowingly,  though  he  does  it  passively  by  looking 
on,  suffers  another  to  purchase  and  expend  money  on  land  under 
an  erroneous  opinion  of  his  title,  without  making  known  his  claim, 
be  shall  not  afterward  be  permitted  to  exercise  his  legal  right 
against  such  person.  It  would  be  an  act  of  fraud  and  injustice, 
and  his  conscience  is  bound  by  this  equitable  estoppel.  Wendell 
V.  Van  Rensaeller,  1  Johns.  Ch.  353 ;  East  India  Co.  v,  Vincent,  2 
Atk.  83 ;  Banning  v.  Ferris,  1  Eq.  Gas.  Ab.  356 ;  Gilb.  Eq.  Cas.  83 ; 
Rogers  v.  Potts,  Prec.  in  Chan.  35;  Handen  t?.  Cheyney,  2  Vern. 
150 ;  Styles  v.  Cowper,  3  Atk.  692 ;  Jackson  i?.  Cator,  5  Ves.  688 ; 
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Daun  V.  Sparrier,  7  Vos.  231;  Pilling  v.  Armitage,  12  Ves.  84; 
Le  Pevre  v.  Le  Pevre,  4  Serg,  &  Rawle,  241;  Angoll  on  Water 
Courses,  68,  Lord  Mansfield  would  not  saffer  a  man  to  recover 
even  in  ejectment,  where  he  stood  by  and  saw  a  man  build  on  hia 
land.  The  King  v.  Butterton,  6  Term,  556,  cited  in  6  Johns.  Ch« 
168. 

The  complainants  are  entitled  to  a  decree  to  be  quieted  in  their 
possession,  for  the  reason,  that  the  acts  of  Schmucker  and  the 
Willsons  amount,  in  law,  to  a  license  to  the  complainants  to  use 
the  water  of  the  creek.  That  a  tacit  license  will  be  raised  by  the 
owners  looking  on,  and  seeing  money  expended,  or  giving  encour* 
agement  to  such  expenditure,  seems  to  be  well  settled.  Berick  v* 
Kerr,  14  Serg.  &  Rawle,  267 ;  Angell  on  Water  Courses,  67,  68, 
Nor  can  such  license  be  revoked.  2  Esp.  N.  P.  268,  636,  Gould's 
ed. ;  Le  Pevre  v.  Le  Pevre,  4  Serg.  &  Rawle,  241 ;  Angell  on  Water 
Courses,  65 ;  Berick  v.  Kerr,  14  Serg.  &  Rawle,  241. 

Ignorance  of  the  law  on  the  part  of  the  Willsons  can  not  pro- 
tect the  defendants.  Stous  v.  Barker,  6  Johns.  Ch.  166 ;  Dyer  v. 
Dyer,  2  Ch.  Cas.  108 ;  Hobbs  v.  Norton,  2  Vern,  136 ;  1  Ponbl.  151. 

Mr.  EwiNQ,  and  Mr.  K.  Stanbery,  for  the  defendants,  insisted 
294]  that  the  authorities  cited  on  the  other  side  were  not  in  *point; 
that  they  all  had  one  ingredient  not  to  be  found  in  this  case,  the 
active  agency  of  the  person  ignorant  of  his  own  title^  in  the  acquisition 
of  title  by  the  purchaser. 

The  doctrine  that  *•  ignorantia  juris  non  excusat"  as  now  under-  , 
stood  in  England,  regards  public  rights  and  liability  for  crimes, 
not  individual  cases.  Landsdowne  v.  Landsdowne,  Mos.  264; 
Bingham  v,  Bingham,  1  Yes.  126 ;  Turner  t;.  Turner,  2  Ch.  Cas« 
81 ;  Pusey  v.  Desbouverie,  3  P.  Wms.  321 ;  Cholmondely  t?.  Clin, 
ton,  2Merivale,  361. 

The  doctrine  of  the  English  courts,  at  the  present  day,  can  be 
gathered  from  the  late  case  of  Bridges  v.  Blanchard,  28  Eng.  Com, 
L.  143.  A.,  having  a  house  adjoining  the  premises  of  B.,  writes 
a  note  to  B.,  expressing  a  wish  to  place  a  window  in  the  wall  to 
give  a  more  cheerful  view,  and  requests  permission  to  place  a  lad- 
der on  B.'s  land,  in  order  to  build  the  window.  B.  replies,  giving 
consent  to  place  the  ladder.  The  window  is  accordingly  made, 
overlooking  the  premises  of  B.,  in  the  absence  of  B.  B.  afterward 
writes  a  note  to  A.,  as  follows :  "  When  you  applied  to  me  for  per- 
mission to  place  a  ladder  in  my  grounds,  being  without  a  friend 
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to  advise  with,  and  even  without  knowing  exactly  the  situation  in 
which  your  window  would  be  placed,  I  unforttinately  complied 
with  your  request,  without  consulting  my  own  comfort."  The 
window  not  being  closed,  B.  built  a  wall  and  obstructed  it.  A., 
threw  down  the  wall,  whereupon  B.  brought  trespass. 

The  court  held  the  license  insufficient. 

Taunton,  Justice,  says:  "  The  whole  request,  on  the  behalf  of  A. 
was  only  to  have  the  ladder  placed,  in  order  that  the  work  then 
in  progress  might  be  more  neatly  finished  ;  the  motive  stated  for 
the  request  is  entirely  a  difTerent  matter ;  it  is  indeed  implied  in 
that  statement,  that  A.  means  to  throw  out  a  window,  but  the  re- 
quest IS  confined  to  the  placing  of  the  ladder,  and  the  consent  is 
also  limited  to  that.  There  might  be  a  view  to  an  ulterior  object, 
but  it  is  not  to  be  taken  for  granted  that  6.  approved  of  that  ob- 
ject,  the  nature  and  extent  of  which  she  could  not  be  apprised 
of ;  for  nothing  had  been  Stated  to  her  of  the  length,  breadth,  [89& 
height  or  situation  of  the  intended  window/' 

This  case  shows  how  exceedingly  strict  the  English  courts  are, 
in  the  interpretation  of  a  license,  the  eifect  of  which  is  to  give  a 
right  to  the  mere  passage  of  light ;  an  interest,  if  it  can  be  called 
one,  not  of  the  realty,  or  partaking  the  character  of  an  easement. 
Nothing  is  more  certain  than  that  it  requires  no  grant  to  make  a 
window  which  shall  receive  the  light  transmitted  across  the  close 
of  another,  and  no  action  lies  for  making  it.  The  effect  of  sach  a 
license  is  not,  therefore,  the  acquisition  of  an  interest,  or  an  ease* 
ment,  in  the  close  of  another,  but  only  to  prevent  that  other  from 
the  unrestricted  use  of  his  own  land,  and  it  does  not  come  within 
the  operation  of  the  statute  of  frauds.  It  is  not  an  interest  in 
lands.  It  is  not  like  a  right  to  divert  water  from  the  close  of 
another. 

A  like  principle  is  found  in  Tyler  v.  Wilkinson,  4  Mason,  397; 
Gilman  v.  Tilton,  5  K*.  H.  231;  Parker  v.  Poote,  19  Wend.  313; 
Hibbum  V.  McDowell,  17  Serg.  &  Bawle,  383, 

Wood,  J.  In  this  case,  the  pleadings,  exhibits,  and  depositions 
are  within  no  ordinary  compass.  Volumes  have  been  aWy  written 
by  counsel,  and  we  have  derived  great  aid  from  their  assistance, 
in  extracting  from  the  mass  of  papers  the  real  merits  of  this  con» 
troversy,  by  no  means  unimportant  or  inconsiderable. 
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The  first  inquiry  which  arises  is,  what  wore  the  rights  conferred 
upon  the  complainants,  by  the  lease  from  the  acting  commissioner, 
executed  in  May,  1832?  This  instrument  is  an  exhibit  in  thecasef 
and  its  terms  can  not  easily  be  misunderstood.  After  disposing  of 
the  surplus  water  to  the  complainants,  at  a  yearly  rent  of  SI 20,  it 
recites,  "  That  the  party  of  the  second  part  is  to  have  the  use  and 
occupancy  of  the  surplus  water  which  may  flow  in  the  north  fork 
feeder,  over  and  above  what  may  be  required  to  supply  the  caaal 
with  water  for  navigation  ;  the  party  of  the  second  part  having 
the  right,  so  far  as  the  rights  and  interests  of  the  state  are  concerned^ 
296]  to  cause  so  much  of  the  water  of  said  fork  to  flow  ^in  said 
feeder,  as  can  fl6w  therein  with  safety ;  and  to  ase  all  of  said  water 
for  hydraulic  purposes,  excepting  so  much  as  is  wanted  by  the  state 
for  navigation." 

If  the  acting  commissioner,  at  any  period  anterior  to  the  execu-* 
tion  of  this  lease,  entertained  the  opinion,  that  as  the  agent  of 
the  state,  he  had  an  unlimited  control  over  the  waters  of  private 
streams,  not  only  sufficient  to  insure  the  safe  and  steady  naviga- 
tion of  the  canal,  but  to  their  exclusive  appropriation,  as,  in  his 
discretion,  the  interests  of  the  state  would  be  best  promoted  and 
secured,  it  is  certain,  when  the  lease  was  given,  he  claimed  no  such 
authority.  By  the  terras  of  the  lease,  the  complainants  purchased 
only  the  use  of  the  surplus  water,  after  the  canal  was  supplied,  and 
the  right  to  flow  through  the  feeder  any  quantity  that  could  safely 
flow  therein,  so  far  as  the  interests  of  the  state  were  concerned.  The 
acting  commissioner,  whoso  deposition  is  before  us,  also  swears 
that  he  informed  the  complainants  distinctly,  that  he  could  only 
convey  the  surplus  water^  as  the  state  claimed  no  further  rights  to 
the  use  of  the  stream  than  to  take  sufficient  from  it  to  supply  the 
canal,  and  that  he  then  advised  the  complainants  to  purchase  in 
the  rights  of  intermediate  riparian  proprietors,  in  order  to  guard 
against  contingencies,  and  to  insure,  on  future  occasions,  water  sj& 
ficiont  for  the  propelling  of  their  said  mills.  How,  then,  were  the 
plantiffs  deceived,  or  what  reason  had  they  to  suppose  they  pur- 
chased anything  more  than  the  surplus  water  and  the  use  of  the 
feeder  ?  There  is  surely  nothing  in  the  case  to  lead  to  such  con- 
clusion. But  suppose  the  acting  commissioner  had  assumed  to  sell 
all  that  the  complainants  charge  in  their  bill  that  they  believe  was 
conveyed,  would  it  lay  the  foundation  lor  relief  against  these  ro- 
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Epondents?  It  is  clear,  nothing  would  have  passed  by  such  sale, 
but  what  the  complainants  have  acquired.  The  atate,  not- 
withstanding the  sovereignty  of  her  character,  can  take  only 
sufficient  water,  from  private  streams,  for  the  purposes  of  the 
canal.  So  far  the  law  authorizes  the  commissioners  to  invade 
private  right,  as  to  take  what  may  be  necessary  for  c^nal  naviga- 
tion, and  to  this  extent,  authority  is  conferred  by  the  constitution, 
provided  a  ^compensation  be  paid  in  money  to  the  owner.    [397 

The  principle  is  founded  on  the  superior  claims  of  a  whole  com- 
munity over  an  individual  citizen ;  but  then  in  those  cases  only 
where  private  property  is  wanted  for  public  use,  or  demanded  by 
the  public  welfare.  We  know  of  no  instances  in  which  it  has,  or 
can  be  taken,  even  by  state  authority,  for  the  mere  purpose  of 
raising  a  revenue  by  resale,  or  otherwise ;  and  the  exercise  of  such 
a  power  would  be  utterly  destructive  of  individual  right,  and 
break  down  all  the  distinctions  between  meum  et  tuum^  and  annihi- 
late them  iorever,  at  the  pleasure  of  the  state.  5  Ohio,  392.  The 
uses  of  the  waters  of  private  streams  belong  tp  the  owners  of  the 
lands  over  which  they  flow.  4  Ohio,  253 ;  Kent  Com.  344.  They 
are  as  much  individual  property  as  the  stones  scattered  over  the 
soil.  If  such  streams  can  be  passed  with  boats  and  rafts,  the 
public  has  the  right  ot  passage;  but,  subject  to  such  easement,  the 
owner  of  the  land  may  appropriate  the  use  of  the  water  in  his  own 
discretion,  taking  care  not  to  flow  it  on  the  proprietor  above,  and 
*X)  return  it  to  its  natural  channel  before  it  leaves  his  own  lands. 
8  Eng.  Com.  Law,  371.  It  follows,  if  such  waters  should  be  taken 
by  the  state  for  the  mere  purpose  of  creating  hydraulic  power, 
and  rented  to  an  individual,  the  transaction  would  be  illegal,  and 
no  title  would  pass,  as  against  the  owner.  Id.  In  conducting 
water  through  the  feeder,  a  discretionary  power  must  necessarily 
rest  in  the  agents  of  the  state,  and  in  making  provision  for  a  sup- 
ply, it  must  frequently  occur  that  a  surplus  will  accumulate,  and 
it  was  the  right  to  the  use  of  this  surplus  water,  which  the  lease 
conveyed.  There  is  surely  no  evidence  that  when  the  lease  was 
executed,  the  acting  commissioner  made  any  false  or  fraudulent 
representations,  nor  that  the  lease  itself  does  not  contain  the  real 
contract  between  the  parties ;  and  thus  far  we  can  not  perceive 
any  ground  of  relief  upon  any  of  the  reasons  assumed. 

But  it  is  claimed  that  Sch mucker  and  the  Willsons  acquiesced 
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in  the  erectaons  made  by  tho  complaiDants,  and  the  uso  they  male 
of  the  water;  saw  them  make  tboir  improvements,  and  expressed 
298]  their  approbation,  and  that  they  and  their  grafi tees  *are, 
theTetbre,  estopped  from  setting  tip  any  conflicting  rights.  The 
respondents,  doubtless,  stand  in  the  situation  Schmacker  and  the 
Wiilsons  would  occupy  were  they  still  in  possession.  The  Will- 
sons,  when  they  purchased  of  Schmncker,  and  the  respondents 
when  they  bought  of  the  Wiilsons,  kneW  that  the  complainants 
were  in  the  possession  of  this  water  power,  and  it  is  a  well-settled 
principle,  which  has  been  repeatedly  recognized  by  courts  of 
equity,  that  the  purchaser  of  what  is  in  another's  possession,  and 
with  knowledge  of  such  possession,  is  bound  by  all  the  equities 
which  existed. between  the  vendor  and  the  occupier.  Indeed,  it 
has  been  o'ften  said,  that  notorious  possession  oC  real  property 
must  be  considered  as  constructive  notice  to  tho  purchaser,  and 
that  he  takes  it  subject  to  the  equities  of  the  possessor.  If  the 
conduct  of  Schmucker  and  the  Wiilsons  was  such  as  to  raise  the 
presumption  of  a  license  to  the  complainants,  such  license  would 
not  only  bind  Schmucker  and  the  Wiilsons,  but  all  claiming  under 
them.  It  would  run  with  the  land,  and  be  deemed  irrevocable. 
I  must  say,  however,  that  there  is  nothing  in  the  evidence  in  this 
case  to  raise  the  presumption  of  any  such  license.  But  if  Schmucker 
and  the  Wiilsons  stood  by  and  saw  tho  complainants  expend  their 
money  in  improvements,  when  in  justice  and  equity  they  ought  to 
have  disclosed  to  them  conflicting  rights,  and  put  them  on  their 
guard,  the  complainants  acquired  an  easement  in  the  use  <^  the 
water  of  which  they  can  not  be  divested  by  the  respondents.  The 
rule  is,  if  one  is  silent  when  he  should  speak,  that  justice  will  com- 
pel him  to  silence  when  he  would  speak.  "  There  is  no  principle," 
says  the  chancellor,  in  Weddell  v.  Van  Rensalaer,  "  bettor  estab- 
lished," or '*  founded  on  more  solid  considerations  of  equity  and 
public  utility,  than  that  which  declares  that  if  one  man  knowingly, 
though  he  does  it  passively  by  looking  on,  suffers  another  to  pur- 
chase, and  expend  money  on  land,  under  an  erroneous  opinion  of 
his  title,  without  making  known  his  claim,  ho  shall  not  afterward 
be  permitted  to  exercise  his  legal  right  against  such  person.  It 
would  be  an  act  of  fraud  and  injustice,  and  his  conscience  would 
299]  be  bound  by  such  ^equitable  estoppel."  1  Johns.  Gh.  353. 
Many  authorities  are  cited  in  support  of  this  position,  and  it  must 
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be  coDsidored,  not  only  as  a  salutary,  but  a  well-ostabllshed  rale 
of  equity^  and  is  sus^tned  by  oxany  analogous  cases. 

It  remains  to  be  considered,  wbetber  tbe  complainants  have 
brought  themselves  within  it.  The  evidence  is,  that  while  the 
complainants,  were  expending  their  money  in  the  erection  of  their 
mills,  Schmucker  and  the  Willsons  were  in  utter  ignorance  that 
they  possessed  any  rights  to  the  use  of  the  waters  of  the  stream, 
until  both  the  canal  and  the  complainants'  mills  were  supplied. 
Is  a  man  compelled  to  disclose  his  rights,  or  lose  them,  when  he 
is  not  eonsciouB  they  exist?  Such  a  position  is  sustained  by  no 
authority.  It  is^firstlyy  the  knowledge,  and,  secondly^  the  conceal- 
ment, which  estops  one  from  setting  up  his  title.  It  is  fraudulent 
60  to  act,  and  against  such  conduct  equity  will  relieve,  where 
the  other  party  goes  on  under  an  erroneous  opinion  of  his  rights, 
and  expends  his  money.  The  complainants  do  not,  however,  ap* 
pear  to  us  to  occupy  this  position.  The  acting  commissioner's 
deposition  must  be  laid  entirely  out  of  the  question,  before  we  can 
adopt  any  such  conclusions.  He  swears  that,  at  the  execution  of 
the  lease,  he  advised  them  that  he  did  not  assume  to  sell  anything  but 
the  surplus  water  in  the  feeder,  etc.,  and  the  lease  itself  shows  that 
such  surplus  water,  and  the  use  of  the  feeder  to  flow  more,  was  all 
that  it  imports  to  convey.  If  the  complainants  believed  they  pur- 
chased anything  more,  and  that  the  state  had  a  right  to  convey  it, 
their  silence  as  to  the  clause  in  the  lease,  ^^  so  far  as  the  rights  and 
interests  of  the  state  are  concerned,''  and  their  not  objecting  to  it,  are 
unexplained,  and  are,  in  fact,  irreconcilable  with  any  other 
hypothesis  than  a  full  knowledge  of  the  rights  they  thus  acquired. 

The  remaining  point  requires  but  little  more  than  a  single  re- 
mark. A  right  to  the  use  of  this  water  is  asserted  by  the  com- 
plainants, by  reason  of  an  occupancy  of  more  than  twenty-one  years 
by  the  Van  Buskirks.  There  is  no  evidence,  however,  to  sustain 
any  such  claim.  An  occupancy  to  confer  title  must  continue,  at 
least,  substantially  in  the  same  mode.  If  the  ^complain-  [300 
ants  had  acquired  the  right  to  set  back  the  water,  and  overflow 
the  defendant's  mill  site,  and  render  the  wheels  of  the  mill  power- 
less, by  more  than  twenty -one  years'  exercise  of  such  right,  they 
could  not;  at  pleasure,  change  that  right  by  the  substitution  of  a 
new  one,  and  draw  the  water  from  the  stream  above^he  respond- 
ents' mill.  2  McCord,  450  j  Yelverton,  163.  Such  rights  must  bo 
strictly  construed. 
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On  all  the  grounds  assumed  for  relief,  wo  are,  therefore,  clear  in 
the  opinion  that  the  bill  ought  to  be  dismissed,  with  costs ;  but 
without  prejudice  to  any  legal  rights  of  the  complainants. 

Bill  dismissed.f 


Nicholas  Longworth  v.  Jacob  J.  Flagg. 

A  decree  of  dismissal  of  a  bill  of  foreclosure  is  no  bar  to  a  suit  on  the  note. 
Matters  of  defense,  arising  after  plea  filed,  can  only  be  taken  advantage  of 
by  plea  puis  darrein  continuance. 

This  was  an  action  of  debt  from  the  county  of  Hamilton. 

The  first  count  of  the  declaration  was  upon  a  sealed  note.  The 
second  and  third  were  general  counts. 

The  defendant  pleaded  non  est  factum  and  payment,  with  notice 
of  set-off.  He  further  gave  notice,  at  a  subsequent  term,  that  he 
should  offer,  in  defense,  proof  that  the  note  was  secured  by  mort- 
301]  gage  upon  land ;  that  a  bill  of  foreclosure  *and  sale  had 
been  brought  to  enforce  satisfaction  of  the  note  which  had  been 
dismissed  on  hearing. 

The  case  was  submitted  to  the  court  upon  proof. 

V.  WoRTHiNGTON,  for  the  plaintiff: 

The  relation  between  a  mortgage  and  the  note  it  secures,  is 
simply  that  of  a  security  to  a  principal.  The  mortgage  is  a  mero 
incident  to  the  note.  The  latter  has  an  existence  independent  of 
the  former,  and  retains  its  validity,  notwithstanding  a  release  or 
discharge  of  the  mortgai^e.  Where  a  debt  is  secured  by  a  mprl- 
gage  without  any  note  or  bond,  there  a  dischari^e  of  the  mort- 
gage would  discharge  the  debt;  and  in  such  case  the  remedy  is 
not  in  personam,  but  by  bill  to  foreclose,  or  ejectment,  or  both,  at 

tWhere  a  dam  is  erected  on  an  ancient  stream,  to  obtain  a  head  of  water 
for  the  use  of  a  state  canal,  the  surplus  waters  of  the  stream  not  wanted  for  pub- 
lic use,  and  which  continue  to  flow  over  the  dam  and  down  the  ancient  chan- 
nel, can  not  legally  be  diverted,  by  a  lessee  of  the  surplus  waters  of  the  canal, 
to  the  injury  of  the  owners  of  mill  privileges  on  the  stream  below  the  dam. 

But  no  person,  except  by  the  authority  of  the  legislature,  or  of  the  author- 
ized agents  of  fhe  state,  has  a  right  to  tap  the  state  dam  and  draw  off  the  sur- 
plus water  of  the  artificial  pond,  which  is  created  by  such  dam,  for  public  pur- 
poses.    Varick  v.  Smith  et  al.,  5  Paige,  137. 
2G2 
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the  option  of  the  creditor.  Camberland  v.  Codrington,  3  Johns. 
Gh.  229;  Dankley  r.  Van  Baren,  3  Johns.  Oh.  330;  Schoole  t?. 
Sail,  1  Sch.  &  Lef.  176;  Perry  v.  Barker,  13  Ves.  197,  205 ;  Reedy 
V.  Bnrgert,  1  Ohio,  157 ;  Barclay  v.  Blodget,  5  Coweu,  202 ;  3 
Powell  on  Mort.  1002;  Hatch  v.  White,  2  Gall.  152;  Araory  v. 
Fairbank,  3  Mass.  562;  Omaley  v.  Swan,  3 Mason,  474;  Mi.  Ex.  Go- 
V.  Bank  United  States,  Wright,  249. 

But  the  discharge  of  a  mortgage  has  no  effect  whatever  on  the 
note,  whether  such  discharge  be  direct  by  the  act  of  the  party,  op 
indirect,  by  the  dismissal  of  a  bill  to  foreclose.    The  operation 
of  such  bill  is  to  subject  the  mortgaged  property  to  the  payment 
of  the  debt,  and  when  that  property  is  exhausted,  all  further  ac- 
tion under  the  bill  determines;  but  the  right  to  recover  any  bal- 
ance that  may  remain,  in  a  personal  action  on  the  note,  is  as  per- 
fect as  if  the  bill  had  never  been  prosecuted.     The  dismission  of 
a  former  bill  in  chancery  is  not  conclusive  even  against  a  second 
bill,  unless  the  parties  be  the  same,  and  there  be  an  absolute  de- 
cision, upon  the  same  matter,  apparent  on  the  record.    Whenever 
a  legal  claim  is  sought  to  be  established  in  a  court^of  chancery,  the 
refusal  to  determine  the  right  casts  no  reflection  whatever  upon 
it,  but  simply  determines  that  it  is  not  a  case  for  equitable  cogni- 
zance.    Neafie  v.  Neafie,  7  Johns.  Ch.  1 ;  Wright  v.  Deklyne,  Pet. 
G.  G.  199;  *Hopkin8  v,  Lee,  6  Wheat.  109;  S.  G.,  5  Pet.     [302 
Gond.  23 ;  Lawrence  p.  Hunt,  10  Wend.  80.    To  constitute  a  former 
recovery  an  estoppel,  it  must  appear  by  the  record  itself  of  that 
recovery,  that  the  precise  point  which  is  to  work  the  estoppel  waa 
put  in  issue  and  decided.     Genet  v.  Wood,  3  Wend.  27;  Wright  v.  - 
Butler,  6  Wend.  284;  Wood  v,  Jackson,  8  Wend.  9;  Lawrence  r. 
Hunt,  10  Wend.  80;  Etheridgo  t?.  Osborne,  12  Wend.  399;  Wood 
V.  Genet,  18  Wend.  107;  Howland  v.  Ralph,  3  Johns.  20;  Rice  r. 
King,  7  Johns.  20;  Jackson  i;.  Hoffman,  9  Gowen,  271;  Gardner 
V,  Buckbee,  3  Gowen,  120;  Manny  i?.  Harris,  2  Johns.  24;  Brock- 
way  V,  Kinney,  2  Johns.  210;  Snider  v.  Groy,  2  Johns.  227 ;  Neafie 
V.  Neafie,  7  Johns.  Gh.  1 ;  Dawson  v.  Gowles,  16  Johns.  51 ;  Phil- 
lips  V.  Bcrrick,  16  Johns.  136;  Trevivan  v.  Lawrence,  1  Salk.  276; 
S.  C.,  2  Ld.  Raym.  1036 ;  Sedden  r.  Tutop,  6  D.  &  E.  607  ;  Outram 
V.  Morewood,  8  Bast,  346;  Sintzenitk  t?.  Luchas,  1  Esp.  43;  Smith 
V.  Sherwood,  4  Gonn.  276;  Ghurch  v.  Leavenworth,  4  Dliy,  274; 
Ryer  v.  Atwater,  4  Day,  431 ;  Betts  r,  Starr,  5  Gonn.  550 ;  Jackson 
r.  Golden,  4  Gowen,  266;  Nowcomb  t?.  Smith,  5  Ohio,  447, 
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Estoppels  are  odiauSy  and  are  not  to  be  favored.  A  teebnical  ao- 
euraoy  is  required^  and  they  must  be  certain  to  eyerj  intent,  and 
not  be  taken  by  argument  or  inference.  Smith  v.  Sherwood,  4 
Conn.  276  r  Hubbard  t^.  Norton,  10  Conn.  422 ;  3  Thos.  Coke,  431. 
It  is  equally  well  settled  that  an  estoppel  must  be  set  up  and  pre- 
sented by  a  plea  in  bar^  and  not  as  evidence  under  the  general 
issue.  Manny  v.  Harris,  2  Johns.  24;  Rice  v.  King,  7  Johns.  20- 
Etheridge  v.  Osborne,  12  Wend.  399;  Smith  v.  Sherwood,  4  Conn! 
276;  Wright  v.  Butler,  6  Wend.  284;  Trevivan  ».  Lawrence,  1 
Salk.  276 ;  Kilheffer  v.  Horr,  17  Serg.  &  Rawle,  319 ;  Grardner  v. 
Buckbee,  3  Cowen,  120 ;  Wend  v.  Jackson,  8  Wend.  10 ;  S.  C,  18 
Wend.  107 ;  Vooght  v.  Winch,  2  Barn.  &  Aid.  662.  To  this  rule, 
^ectmeut  and  ind€bii€Uus  assumpsit  are  exceptions.  In  these  ac- 
tions, a  former  recovery  is  admitted  under  the  general  issue* 
Yooght  V.  Winch,  2  Barn.  &  Aid.  668;  Bartholomew  v.  Candee,  14 
803]  Piok.  167 ;  Trevivan  v.  Lawrence,  1  Salk.  276 ;  *Young  t?. 
Black,  7  Cranch,  565;  S.  C*,  2  Pet.  Cond.  607;  Wood  r.  Jackson.  8 
Wend. 35;  S.  C,  18  Wond.  107;  Jackson  v.  Colden,  4  Cowen,  280; 
Gardner  t;.  Buckbee,  3  Cowen,  120 ;  Outram  V,  Morewood,  3  Ea3t, 
364 ;  PiaU  v.  St.  Clair's  Heirs,  6  Ohio,  234,  But  the  onus  prabandi 
iawith  him  who  assumes  the  affirmative.  Church  v.  Leavenworth, 
4  Day,  274;  Piatt  v.  St.  Clair's  Heirs,  Wright,  266;  Howell  w,  Cin. 
Ins,  Co.,  7  Ohio,  283,  pt  1 ;  Hewson  v,  Saffin,  7  Ohio,  231,  pt.  2; 
Smith  V.  Sherwood,  4  Conn.  276;  Genet  v.  Wood,  3  Wend.  27;  8. 
C,  8  Wend.  45 ;  Lawrence  v.  Hunt,  10  Wend,  80. 

B.  SToasR,  fbr  the  defendant : 

The  plaintiflTs  counsel  has  saved  us  the  labor  of  quoting  au- 
thorities to  show  the  effect  of  final  judgments  and  decrees.  His 
brief  embodies  a  very  great  number,  and  to  it  we  ask  a  reference. 

All  we  contend  for  is,  that  where  the  parties  are  the  same,  the 
subject  matter  the  same,  the  same  point  directly  involved,  there 
the  judgment  is  final. 

There  have  been  cases  where  parol  evidence  has  been  admitted 
to  prove  that  a  cause  of  action  was  not  litigated  in  a  prior  suit; 
and  this  is  by  averment,  depending  always  upon  the  nature  or 
the  claim,  and  the  fact  that  it  was  never  passed  upon  by  the  court 
or  jury,  for  if  the  matter  in  dispute  was  submitted  for  considera- 
tion to  either  tribunal,  the  finding  is  conclusive.  With  the  mat- 
ters litigated  between  these  parties  in  equity,  there  is  lelt  no 
room  for  intendment  as  to  the  particular  point  intended  to  be 
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decided  by  the  coart.  The  equity  of  the  entire  case  is  found  to  bo 
-with  the  defendant ;  and  there  can  be  no  collateral  issue  made  as 
to  what  it  was  meant  to  embrace,  much  less  an  attempt  to  proTO 
what  the  opinion  of  the  court  should  have  been.  1  Stark.  Ev, 
198-200,  and  cases  there  cited. 

It  wifl  be  admitted  that  ft  is  immaterial  what  the  form  of  action 
is,  if  the  cause  is  the  same.  The  resolutions  in  Ferrer's  case,  6 
Co.  7,  which  are  the  foundation  of  all  the  subsequent  decisions^ 
are  "that  when  one  is  barred  in  an  action,  real  or  ^personal,  [304 
by  judgment  or  demurrer,  confession,  verdict,  etc.,  he  is  barred  as 
to  that,  or  the  like  aotion  of  the  like  uaturQ,  for  the  aame  thing, 

» 

Lane,  C.  J.  The  record  of  the  suit  in  chancery  shows  a  dis- 
luiseal  upon  the  finding,  that  the  equity  of  the  case  is  with  the 
defendant.  The  proposition  of  the  defendant,  arising  from  these 
facts»  is,  that  the  dismissal  of  a  bill  of  foreclosure  on  the  merits, 
extinguisbee  the  debt  secured  by  the  mortgage,  and  concludes  9II 
rights  between  the  parties^ 

While  the  remedy  upon  mortgages  in  this  state  was.  by  scire 
faciaSy  before  1831,  it  was  held  that  the  rights  between  the  parties 
were  merged  in  such  a  proceeding,  because  they  terminated  in  a 
judgment,  which  is  a  form  of  debt  of  a  higher  nature  than  any 
depending  on  the  acts  of  the  parties  only.  1  Ohio,  157.  Bat  the 
right  to  pursue  all  or  either  of  the  three  remedies  on  a  mortg^e 
at  the  same  time,  is  asserted  in  ^VQry  elementary  treatise  on  this 
eubject,  for  the  objects  of  the  three  are  not  the  same ;  and  al- 
though if  the  debt  is  paid  the  lien  is  extinct,  the  converse  of  this 
proposition  is  not  true,  and  the  debt  may  be  justly  due,  although 
the  land  is  never  bound  by  the  lien. 

It  it  were  otherwise  it  would  be  no  defense  in  the  form  offered 
here.  The  suits  were  pending  at  the  same  time,  and  the  decree 
of  dismissal  was  not  made,  until  after  the  plea  filed,  although  be- 
fore the  notice,  which  was  appended  at  a  subsequent  term.  The 
defense,  then,  if  available,  arose  after  the  plea  filed,  and  can  not 
be  raised,  except  by  a  plea  after  the  last  continuance. 

Bemanded  for  trial  on  the  plea  of  payment.f 

t  When  matter  of  defense  has  arisen  ailer  the  commencement  of  the  snit,  it 
can  not  be  pleaded  in  bar  of  the  action  generally,  but  must,  i/hen  it  baa  arisen 
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305]  *HuGH  Gabb  v.  Joskph  S.  Williams  and  Maby,  his  wive^ 

AND  OTHEBS. 

A  defect  in  a  deed  of  husband  and  wife  can  not  be  rectified  as  against  the 

wife. 
If  omitting  to  name  the  grantor  in  the  premises  of  a  deed  be  a  mere  clerical 

error,  not  affecting  the  title,  the  aid  of  the  chancellor  is  not  needed  to 

correct  it. 

This  is  a  bill  in  chancery  from  the  county  of  Hamilton. 

On  January  3,  1827,  Thomas  Kitchen  made  his  will,  devising 
the  property  in  controversy  to  his  wife,  for  life,  remainder  in  fee 
to  his  daughter  Mary. 

Mary  married  Joseph  8.  Williams,  and  in  April,  1835,  after  the 
death  of  the  testator,  and  before  the  termination  of  the  life  estate, 
Williams  and  his  wife  joined  in  a  conveyance  of  their  estate  to 
the  complainant.  The  instrument  of  conveyance  was  a  common 
printed  blank  filled  up  in  the  usual  manner  except  in  thepremises^ 
which  read,  *'  Know  all  men  by  these  presents  that in  consid- 
eration of  $750  to  them  in  hand  paid,''  etc.,  without  the  name  of 
any  grantor.  The  deed  contained  the  usual  covenants,  and  was 
duly  executed  and  acknowledged  by  the  husband  and  wife. 

The  bill  was  filed  to  correct  this  alleged  mistake  of  the  scrive- 
ner  in  not  filling  up  the  blank ;  and  at  the  same  time  prayed  that 
the  possession  might  be  decreed  to  the  complainant,  and  that  an 
account  might  be  taken  of  the  rents  and  profits  since  the  death 
of  the  tenant  for  life.     ^ 

The  case  was  heard  upon  bill,  answer,  and  proof. 

Wright  &  Walker,  for  the  complainant: 

1.  The  deed  is  good  as  to  Williams  and  his  wife,  without  cor- 
recting the  mistake.  The  omission  is  one  which  common  sense 
supplies.  The  names  of  the  grantors  are  omitted  in  the  granting 
clause;  this  is  all.    They  signed  and  acknowledged  the  deed,  and 

hefore  plea  or  continuance,  he  pleaded  as  to  the  further  maintenance  of  the 
suit;  and  when  it  has  arisen  after  issue  joined  puis  darrein  continuance.  Bret 
V.  Papillon,  4  East.  502;  1  Chit.  PI.  650;  Covell  v,  Weston,  20  Johns.  414.  A 
receipt  in  full,  from  one  of  several  plaintiffs,  dated  since  the  last  continuance, 
is  sufficient  evidence  to  sustain  a  plea  of  payment  puis  darrein  continuance. 
Neil  et  al.  v.  Hepburn,  6  Ohio,  634. 
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thereby  render  it  as  certain  who  are  the  grantors  *a8  if  iheir  [806 
Barnes  had  been  inserted  in  the  granting  clanse.  ]No  one  can 
read  the  deed  and  remain  in  donbt.  The  scrivener  was  careless, 
bnt  the  signatures  of  the  parties  remove  all  uncertainty.  The 
mistake,  therefore,  is  an  immaterial  one.  Take  the  deed  as  it  is, 
and  it  conveys  a  good  title.  The  fair  and  reasonable  rule  of  in- 
terpretation is,  to  ascertain  the  intention  of  the  parties  from  the 
whole  instrument,  and  then  give  effect  to  that  intention.  Any 
other  rule  of  construction  is  absurd,  as  well  as  unjust.  The  age 
of  technicality  has  gone  by.  After  a  struggle  for  centuries,  com- 
mon sense  has  gained  the  ascendency,  and  this  court  will  not  de- 
spise its  dictates.  Should  the  court  sustain  this  position,  it  would 
Bot  affect  the  jurisdiction  of  this  case,  because  one  object  of  the 
bill  is  to  remove  a  cloud  upon  the  title. 

2.  But  if  the  court  should  consider  the  mistake  a  material  one, 
Btill  it  is  one  which  equity  will  correct.  The  grantors  were  paid 
for  a  good  title,  and  meant  to  convey  one ;  and  what  was  honestly 
intended  to  be  done,  this  court  will  consider  as  done.  The  power 
of  a  court  of  equity  to  supply  omissions  and  correct  mistakes, 
especially  clerical  ones,  is  too  well  settled  to  require  the  citation  of 
authorities.  As  respects  Joseph  S.  Williams'  life  estate,  therefore, 
there  can  be  no  doubt;  and  this  alone  entitles  the  complainant  to 
a  decree  for  possession  and  the  rents  and  profits  since  Mrs. 
Kitchen's  death. 

3.  The  only  doubt,  therefore,  is,  whether  a  mistake  can  becor- 
rected  as  against  a  married  woman.  Let  it  be  remembered  that 
Mrs.  Williams  has  herself  received  the  full  benefit  of  this  sale  to 
Carr,  unless  her  friend  Jessup  has  defrauded  her.  There  is  no  de- 
ception or  unfairness  in  the  transaction  as  respects  Carr.  The 
single  question  is  therefore  presented :  Whether,  as  against  a 
married  woman,  the  court  has  power  to  correct  a  mistake,  which 
they  would  not  hesitate  to  correct  as  against  any  other  person  ? 

There  is  no  authority  against  making  such  correction.  In 
McFarland  v.  Febiger,  1  Ohio,  19-4,  there  was  no  mistake.  The 
wife  knew,  when  she  signed  the  deed,  that  it  was  invalid,  having 
taken  legal  advice  on  the  subject;  otherwise  she  would  *not  [307 
have  signed  it.  In  Martin  r.  Dwelly,  6  Wend.  1,  the  wife  never 
intended  to  acknowledge  the  deed,  but  signed  it,  knowing  that  it 
would  not  be  valid  without  acknowledgment,  which  she  was  re- 
solved not  to  make.    In  neither  of  these  cases  was  there  any  pre- 

2G7 
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tense  of  a  mistake  ;  in  both,  tbe  omi38ion  was  intontipniil.  They 
do  not,  therefore,  touch  the  present  qaeation,  lu  Butler  v.  Buck- 
ingham, 5  Conn.  492,  there  was  simply  an  agreeiaent  to  sell  a^d 
convey,  that  is  to  say,  an  executory  contract,  which  the  court  would 
not  enforce.    But  there  was  no  question  of  a  mistake* 

There  is  no  equitable  reason  why  this  mistake  should  not  be 
corrected.  Tbe  land  brought  its  fair  value,  and  Mrs.  Williams  has 
enjoyed  the  proceeds.  The  mistake  is  merely  one  of  the  scrivener 
in  leaving  out  the  names  in  the  granting  clause,^  The  deed  is 
duly  signed,  witnessed,  and  acknowledged.  Thef  separate  ox- 
amination  of  the  wife,  which  is  the  great  object  of  suitute,  is 
proved,  not  only  by  the  certificate,  but  by  tbe  deposition  of  the 
magistrate  aud  others.  The  wife,  too,  has  often  st^id,  since  exe- 
cuting the  deed,  that  she  intended  to  make  a  good  one,  aud  if  this 
wad  not  good,  she  would  make  another.  In  this  respect  tt^e  ease 
differs  essentially  from  those  aboye  cited.  The  whole  equity  is 
with  the  purchaser.  Nor  does  the  policy  of  the  law  come  in  his 
way.  The  reason  why  the  court  will  not  decree  the  specific  per- 
formance of  an  executory  contract  to  convey  against  a*  married 
woman  is,  that  such  a  contract  requires  no  separate  examination; 
and  if  performance  wore  decreed,  she  might  be  deprived  of  her 
land  without  statutory  evidence  of  her  free  assent.  But  we  de 
not  ask  specific  peribrmance  of  a  contract  to  convey ;  we  only  ask 
that  a  clerical  omission  maybe  supplied  in  a  case  in  which  all  the 
forms  of  law,  ior  the  protection  of  the  wife,  have  been  copipliod 
with.  There  is  a  broad  distinction  between  an  executory  and  au 
executed  contract  in  this  respect.  The  wife  can  make  i^o  valid 
executory  contract,  and  hence  specific  performance  is  Dever  dei- 
creed  against  her.  But  she  can  make  a  valid  deed,  ftnd  in  the 
present  case  designed  to  do  so;  and  all  we  ask  is,  that  the  court 
SQ8]  may  make  her  act  valid  by  supplying  a  clerical  ^omission. 
This  was  done  in  McGall  v.  McCall,  3  Day,  402,  aad  the  widow 
was  held  to  be  barred  of  her  dower  by  taking  this  very  distinc- 
tion. 

We  have  only  to  add,  that  in  looking  over  the  text-books,  as  well 
on  the  subject  of  married  women  as  the  power  of  courts  of  equity  to 
correct  mistakes,  we  can  nowhere  find  an  exception  to  this  power 
in  the  case  of  a  married  woman ;  and  hence  we  conclude  that  no 
such  exception  exists. 
268 
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C.  Fox,  for  the  defendants : 

It  IB  believed  that  no  *ca8e  can  be  found  where  a  court  of  cban* 
eery  has  undertaken  to  enf(Mroe  specifically  the  execatory  contract 
6f  a  married  woman.  A  deed  duly  executed  is  the  only  instru*- 
client  known  to  the  law  by  which  she  can  convey  or  incutnber  her 
eetsate.  McFariand  v.  Fo^ijsfer,  7  Ohio,  194  j  OatHn  v.  Ware,  9 
Mass.  218;  Lntkin  v.  Curtis,  13  Mass.  223;  Powell  t?.  Mo«sou  Man. 
Co.,  3  Mason,  347;  Watson  v,  Bailey,  1  Binn.  470. 

The  case  in  3  Mason,  347,  is  much  stronger  than  the  )>re«elit. 
There  fbe  wife  of  Riddle  had  signed  and  scaled  the  d^ed,  bat  she 
was  not  named  as  a  grantor^  and  was  not  boulid.  Mrs.  Powdl  also 
had  signed  th^  deed  with  her  husband,  but  uo  grant  or  relinqaisho 
ment  was  contained  in  the  deed,  and  afterward  they  both,  for  f200> 
released  all  their  right  to  the  land ;  but  bocamse  their  husbands  did 
not  Join  them  the  deeds  were  declared  voidi. 

In  Martin  v.  D welly,  6  Wend.  9,  tbe  very  case  is  decided,  and 
all  the  authorities  are  collected  on  the  subject.  It  is  there  held 
that  a  coart  of  chancery  can  not  compel  a  married  woman,  or  her 
heirs,  to  execmte  or  acknowledge  a  deed. 

But  it  is  Baid  that  the  object  of  this  bill  is  not  to  compel  the 
qveeific  performance  of  a  contract,  but  only  to  ^correct  a  mieftake 
in  au  executed  contract.  This  is  a  strange  position.  If  the  con* 
tract  IB  execated,  the  complainant  has  a  complete  remedy  at  law 
by  ati  action  of  ejectment.  If  u  valid  conveyance  has  not  been 
tn'ade,  the  contract  is  not  executed.  It  is  only  an  engagement  to 
make  a  deed,  and  if  the  contract  is  valid  and  '(^obligatory,  [309 
and  appears  to  have  been  fairly  made,  a  court  of  equity  is  bound 
to  decree  a  conveyance^ 

Bat  the  first  thing  to  be  proved,  is  the  existence  of  a. contract) 
tar  a  court  never  interferes  to  divest  a  party  of  a  legal  title  unless 
a  valrd  contract  exists  which  it  is  right,  jast,  and  conscientioas  to 
perfect  by  deed.  If  Garr  had  no  eqaitable  right  to  compel  WilU 
tarns  and  wife  originally  to  convoy,  he  has  clearly  no  right  now 
to  compel  a  conveyance.  If  Mrs,  Williams  had  made  a  valid  deed 
voluntarily,  the  chancellor  might  not  have  been  able  to  set  it  aside, 
but  if  the  party  has  not  obtained  a  legal  conveyance,  the  court  will 
not  compel  it  to  be  made  unless  the  complainant  shows  that  a  fair 
contract  has  been  made  for  vaiaable  consideration,  by  persons  able 
to  contract.  There  can  be  no  such  thing  as  a  valid  execatory  con- 
tract on  the  part  of  a  married  woman.    All  her  agreements  are 
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absolutely  void,  except  so  far  as  the  stAtnte  has  given  validity  to 
them.  The  statute  has  aathorized  her  to  join  her  hasband  in 
making  a  deed.  Bat  the  statute  nowhere  authorizes  her  to  join 
Jier  husband  in  making  any  other  contract.  Equity,  in  cases' where 
the  wife  has  a  separate  estate,  and  has  power  to  control  such  prop- 
erty, has  considered  her  a /erne  sole  as  to  that  property,  but  this  is 
the  greatest  extent  of  any  departure  from  the  common  law  rule. 

Grimke,  J.  A  deed  which  is  intended  to  convey  the  legal  estate, 
but  which  is  so  imperfectly  executed  as  to  fail  of  effecting  that 
object,  is  deprived  of  the  character  of  a  conveyance,  but  may  be 
treated  as  an  agreement  to  convey,  and  a  resort  may  be  had  to 
chancery  for  thd  purpose  of  enforcing  it,  and  compelling  a  specific 
performance;  or  a  bill  may  be  filed  for  the  purpose  of  rectifying 
the  mistake,  when  the  original  deed,  as  reformed,  will  take  the 
place  of  the  conveyance  which  would  otherwise  be  decreed  by  the 
court.  In  either  case,  however,  the  complainant  has  only  an  equity, 
and  is  obliged  on  this  account  to  go  from  a  court  of  law  to  a  court 
of  chancery.  This  is  the  general  principle;  but  the  question  now 
intended  to  be  presented  is  one  of  more  particularity.  It  is  whether 
310]  the  deed  of  a  feme  covert^  not  executed  according  to  *the 
statute,  may  be  regarded  as  an  agreement  to  convey,  the  specific 
performance  of  which  will  bo  decreed  against  her,  or  whether  a  deed 
so  imperfect  may  be  rectified  so  as  to  bind  her  right.  It  is  fa- 
miliar to  us  all  that  by  the  common  law,  9^  feme  covert  could  not,  by 
uniting  with  her  husband  in  a  conveyance,  bar  herself  of  any  estate 
of  which  she  was  seized  in  her  own  right.  It  is  immaterial  whether 
the  disability  is  regarded  as  having  its  reason  on  the  principle  that 
the  separate  legal  existence  of  the  wife  is  suspended  during  the 
marriage,  or  in  the  fact  that  the  influence  of  the  husband  may  be 
improperly  exerted  for  the  purpose  of  inducing  the  wife  to  part 
with  her  interest  in  his  favor.  The  rule  itself  is  one  of  undisputed 
authority. 

Our  statute  prescribes  the  mode  in  which  a  married  woman  may 
execute  a  conveyance  of  her  land.  It  directs  that  she  and  her  hus- 
band shall  join  in  the  conveyance,  and  if  this  provision  is  not  com- 
plied with,  then  the  deed  stands  as  it  would  at  common  law, 
absolutely  void  and  inoperative  as  to  her;  and  if  a  deed,  the  body 
of  which  was  defective,  was  still  to  be  treated  as  an  agreement  to 
convey,  or  as  an  imperfect  conveyance,  other  provisions  of  the 
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Btatate  equally  ossential  would  bo  disregarded.  The  acknowledg- 
ment and  separate  examination  would  not  be  to  such  an  instrument 
as  the  law  contemplates.  I  believe  no  case  can  be  found  where  a 
mistake  in  the  deed  of  a  married  woman  has  been  rectified  as 
against  her.  McCall  v.  McCall,  3  Day,  402  is  the  only  one  which 
has  been  referred  to.  But  it  is  very  different  from  the  present. 
The  deed  there  was  made  by  the  husband  alone,  of  his  own  land| 
and  it  is  admitted  by  the  counsel  for  the  widow  that,  by  the  law 
of  Connecticut,  a  husband  might  by  his  deed  deprive  his  wife  of  her 
dower.  The  decision  which  was  made,  however,  is  hardly  recon- 
cilable with  the  general  principles  ol  the  law.  It  appears  that  two 
deeds  were  made  by  the  grantor  to  two  of  his  sons,  Boger  and 
Walter.  After  he  had  executed  them,  he  altered  his  mind  as  to 
the  dispositions  which  he  had  made  of  his  property,  and  intending 
to  give  the  land  which  he  had  conveyed  to  Walter  to  his  son 
Eoger,  and  the  tract  which  he  *had  given  to  Eoger  to  his  [311 
Bon  Walter,  he  altered  the  deedst  so  as  to  correspond  with  this  in- 
tention, but  there  was  no  new  execution  and  acknowledgment  of 
these  deeds.  Notwithstanding  the  whole  subject  matter  of  the 
conveyance  was  thus  effectually  altered,  the  court  regarded  the 
instrument  not  merely  as  an  executory  contract,  but  as  a  qtuzsi  con- 
veyance; and  yet,  holding  that  it  only  transferred  the  equitable  in* 
terest  of  the  husband,  decreed  that  it  should  be  reformed  and  the 
widow  barred  of  her  dower. 

In  the  case  of  Martin  v.  D welly,  6  Wend.  9,  the  deed  was  made 
by  husband  and  wife,  but  was  not  acknowledged  by  her  pursuant 
to  the  statute.  The  deed  was  considered  as  having  no  more  effect 
than  an  agreement,  and  it  was  held  that  a  court  of  chancery  would 
not  afford  relief  against  the  married  woman  or  her  heirs.  It  was 
conceded  that  the  deed  was  inoperative  at  law,  but  it  was  con- 
tended that  it  might  be  treated  as  a  valid  contract  to  convey,  per- 
formance of  which  would  be  decreed  against  the  wife.  But  this 
doctrine  was  declared  to  be  unsound  in  principle  and  unsupported 
by  authority.  Baker  r.  Child,  2  Yern.  61,  has  been  said  to  be 
the  only  case  which  contains  an  intimation  that  a  married  woman 
will  be  decreed  specifically  to  execute  an  agreement  made  during 
coverture;  but  in  fact  no  decree  was  over  made  in  that  case. 
What  appears  to  be  such  was  the  result  of  an  arbitration,  to  which 
the  parties  themselves  consented.  The  case  of  Butler  &  Atwater 
V.  Buckingham,  5  Conn.  492,  is  an  affirmance  substantially  of  the 
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general  doctrine  which  is  to  be  coUectod  ^om  ail  the  books.  It 
was  there  held,  that  an  agreement  of  a  married  woman ,  with  the 
consent  of  her  hnsband,  for  the  sale  of  her  real  estate,  was  abso- 
lately  void  in  law,  and  conld  not  be  enforced  in  equity. 

Beit  there  is  another  view  of  the  case  whidi  bus  been  taken  by 
the  complainant's  connsel.  Considering  the  omission  of  the  names 
of  the  grantors  in  the  granting  clause  of  the  deed  as  a  mere  cler- 
ical errori,  it  is  contended  that  the  oonveyance  is  in  truth  not  de* 
lectivo,  and  that  yet  the  complainant  is  entitled  to  the  interference 
312]  of  a  court  of  equity.  But  if  this  is  the  Effect  of  the  omis- 
sion, where  the  deed  is  signed  and  «eaiod  by  the  husband  and 
wife,  and  in  all  other  respect  executed  according  to  law,  then  the 
c'omplainant  has  a  valid  legal  title,  and  his  remedy  at  law  is  per* 
feet.  And  if  the  deed  were  produced,  so  that  that  ^et  could  be  oer*> 
tainly  and  di^inctly  ascertained,  we  should  probably  have  no 
hesitation  in  so  deciding.  Either  the  conveyance  is  defective  or 
it  18  not.  In  the  first  case,  the  mistake  can  not  be  corrected  as 
against  a  married  wtMiaan ;  in  the  second,  thM*e  in  no  defect  to 
be  rectified ;  and,  in  either  event,  the  bill  must  be  dismissed. 

Bill  dismissed^ 


The  Lessee  of  Benjamin  Eqqleston,  Enos  Wabnek,  and  anothsb 
V,  Moses  Bbadfobd. 

Demises,  except  by  persons  holding  a  present  interest,  will  be  stricken  out  dn 
lotion. 

Where  land  can  be  identified  by  the  description  it  will  pass  by  the  deed,  al- 
though some  of  the  terms  &re  false. 

A  deed,  conveying  "960  acres  in  Athens  connty,"  with  no  other  description, 
will  not  pitss  land  lying  in  another  county. 

]    This  is  an  action  of  ejectment,  from  the  connty  of  Hocking. 
The  plaintiffs  title  depends  npon  foor  deeds: 

1.  Abel  Hine  to  Enos  Warner. 

2.  Enos  Warner  to  Nehemiah  Sleeper. 

3.  Nehemiah  Sleeper  to  Joseph  Wood  and  George  Peterson. 

4.  Joseph  Wood  and  Goorgo  Peterson  to  Benjamin  Eggleston. 
To  all  these  objections  are  offered : 
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1.  Hine  assuraed  to  convey  to  Warner  "  one  full  share  of  land  in 
the  Ohio  Company's  purchase,  including  all  the  lots  in  my  name, 
in  two  several  tracts,  etc.,  standing  in  the  name  of  Putnam  and 
others,  in  trust  for  the  Ohio  Company." 

It  is  objected  that  section  82,  the  land  in  question,  is  nowhere 
described  in  this  deed,  nor  does  any  legal  title  exist  in  Hine.    [313 

2.  Warner  conveyed  to  Sleeper  **  those  certain  lots  of  land,  situ- 
ated in  the  counties  of  Washington  and  Athens,  or  one  of  them, 
containing  960  acres,  part  of  the  land  conveyed  by  Hine,  to  be 
taken  from  the  largest  lots,  to  wit :  No.  16,  township  12,  range  16, 
containing  640  acres,"  etc. 

It  is  objected  to  this  deed,  that  it  was  attested  by  one  witness 
only,  and  acknowledged  before  a  master  commissioner  in  chancery. 

It  is  objected  that  the  lot  described  in  the  deed  is  No.  16,  and 
that  lot  No.  32  is  not  mentioned,  and  therefore  does  not  pass.  It 
is  admitted  that  the  number  of  the  lot  is  mistaken,    y 

3.  The  deed  from  Sleeper  to  Wood  and  Peterson  conveys  the 
lands,  etc.,  specified  in  a  schedule.  The  schedule  describes  the 
land  as  <*  three  tracts  of  land,  in  Athens  country,  Ohio,  960  acres." 

This  deed  is  objected  to  as  too  general  in  its  description. 

The  objections  to  the  fourth  deed  were  not  considered  by  the 
court 

A  preliminary  motion  was  make  to  strike  out  the  demise  from 
Bnos  Warner.  This  motion  was  supported  by  the  affidavit  of  the 
defendant,  that  Warner  alienated  his  rights  twenty-five  or  thirty 
years  ago,  that  he  has  since  claimed  no  interest,  and  knows  noth- 
ing of  this  suit. 

The  case  was  submitted  to  the  court  upon  proof. 

H.  Stanbeby,  for  the  plaintiff,  insisted  that  the  demise  was 
properly  laid  in  the  name  of  Bnos  Warner,  and  that  to  sustain 
this  motion  is  to  establish  the  rule,  that  there  can  be  but  one  de- 
mise, and  that  must  be  laid  in  the  name  of  the  person  for  whose 
use  the  suit  is  prosecuted.  He  denied  the  application  of  the  New 
York  authorities  cited  against  him.  ' 

To  show  that  the  deed  from  Warner  to  Sieger  was  well  executed, 
he  cited  1  N.  Y.  Laws,  1813;  2  Shep.  Touch.  189,  190. 

He  also  argued  that  the  description  of  the  premises  is  sufficient, 
and  on  that  point  cited  Worthington  v.  Hylyer,  4  *Mass.  [314 
205 ;  McChesney  v.  Wainwright,  5  Ohio;  453;  Matthews  v.  Thomp- 
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BOD,  3  Ohio,  272;  Bank  of  Alexandria  v.  Bank  of  Colambiay  5 
Wheat.  326. 

J.  T.  Bbazee,  for  the  defendant,  on  the  motion  to  strike  out  the 
demiBe,  cited  Adams  on  Eject.  188 ;  Jackson  i;.  Bancroft,  3  Johns. 
257 ;  Jackson  v.  Ogdon,  4  Johns.  140 ;  Jackson  v.  Richmond,  4 
Johns.  483;  Jackson  t?.  Paal,  2  Cow.  502;  Jackson  v.  Travis,  3  Cow- 
356;  Doe.  v  Fill  is,  18  Eng.  Com  Law,  288.  On  the  other  qneetioD 
he  cited  McChesney  v.  Wainwright,  5  Ohio,  452. 

Mr.  EwiNO,  in  reply : 
V '  It  is  admitted,  on  the  part  of  the  defendant,  that  there  are  caseB 
in  which  it  is  proper  to  lay  a  demise  in  the  name  of  one  who  has 
no  beneficial  interest,  bnt  it  is  insisted  that  this  privilege  is  lim- 
ited to  Buits  by  a  cestui  que  trust,  who  has  a  right  to  use  the  name 
of  his  trustee  in  order  to  avail  himself  of  the  outstanding  legal 
title. 

This  is  probably  the  correct  view  of  the  subject,  and  the  reason 
doubtless  is,  that  the  real  owner  of  the  estate  is,  in  this  way,  en- 
abled to  control  the  legal  title  without  any  necessity  of  resorting 
to  a  court  of  chancery. 

But  it  is  obviously  immaterial  whether  the  trust  be  express,  by 
deed,  or  arises  by  implication  of  law. 

Here  there  is  a  series  of  conveyances  beginning  with  Hine  and 
ending  with  Eggleston,  the  present  owner;  and  the  legal  title  has 
either  passed  down  through  this  series,  or  it  has  not.  If  it  has 
not,  and  if,  by  reason  of  some  defect  in  his  deed,  the  legal  title  re- 
mains in  Warner,  he  then  is  the  trustee  of  Eggleston,  and  the  very- 
case  is  made  in  which  it  is  admitted  that  a  demise  may  be  laid  in 
the  name  of  a  trustee.  All  who  have  been  owners  from  the  pat* 
en  tee  to  Eggleston  are  privies  in  estate,  and  it  is  not  pretended 
that  the  title  has  ever  been  transferred  to  any  other  than  Eggle- 
ston. Admit  that  Warner's  deed  passed  nothing  bnt  an  equity. 
He  then  stands  as  a  trustees,  holding  the  legal  title  for  the  benefit 
316]  of  any  one  to  whoqi  the  *equity  may  be  transferred.  The 
execution  of  a  defective  deed  by  Warner  is  an  implied  authority 
to  all  who  claim  under  it  to  use  his  name,  in  order  to  control  the 
legal  title. 

Lane,  C.  J.    A  preliminary  question  is  made  on  a  motion  to 
strike  out  a  demise.     The  title  of  the  plaintiff  is  traced  by  a  series 
of  deeds  through  Enos  Warner,  and  on  leave  of  amendment,  to 
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avoid  objections  raised  to  the  conveyaDce  of  Warner  to  him,  he 
counts  on  a  demise  of  Warner,  which  the  defendant  moves  to 
strike  oat.  y 

This  practice  of  permitting  the  plaintiff  to  count  on  the  demise 
of  any  former  owner  in  his  chain  of  title  has  to  some  extent  pre- 
vailed in  this  state;  but  has  never  been  sanctioned  by  our  courts; 
and  the  authorities  cited  by  the  defendant's  counsel  show  that  no 
title  should  avail  in  this  suit  to  work  a  change  in  the  possession 
of  land,  except  of  one  claiming  a  present  subsisting  right,  saving 
only  the  case  of  a  cestui  que  trust,  who  is  permitted  to  use  for  this 
purpose  the  name  of  his  trustee.  It  is  understood  the  practice 
of  the  Circuit  Court  of  the  United  States  in  this  district  is  in  con- 
formity with  this  principle. 

Several  objections  are  taken  to  the  title  of  the  plaintiff: 

1.  It  is  objected  that,  in  the  deed  from  Hine  to  Warner,  section 
32,  the  land  in  question,  is  nowhere  described,  and  that  no  legal 
title  exists  in  Hine. 

The  evidence  shows  the  land  was  granted  by  patent  to  certain 
trustees,  and  a  partition  has  been  had  in  fact,  by  which  section 
32  was  drawn  to  Hine.  This  partition,  made  many  years  ago,  af- 
fecting all  the  lands  in  the  Ohio  Company's  purchase,  has  been 
generally  regarded  as  the  starting  point  to  which  titles  to  all  the 
land  In  that  purchase  must  be  traced,  and  on  which  they  all  de- 
pend. 

2.  It  is  objected  that  the  deed  from  Warner  to  Sleeper  is  attested 
by  one  witness  only,  and  acknowledged  before  a  master  commis- 
sioner in  chancery. 

The  law  of  New  York,  where  this  deed  was  made,  lies  before  us, 
and  shows  that  form  of  attestation  is  valid  to  convey. 

It  is  further  objected  to  this  deed  that  the  lot  described  in  *it,  [316 
is  No.  16,  and  that  lot  No.  32  is  not  mentioned,  and  therefore  does 
not  pass. 

It  is  admitted  that  the  number  of  the  lot  is  mistaken.  Where 
the  description  of  an  estate  contains  a  number  of  particulars,  each 
of  which  is  necessary  to  ascertain  the  estate  to  bo  conveyed,  the 
estate  must  correspond  in  character  with  each.  But  if  sufficient 
be  shown  to  ascertain  the  estate  intended  to  be  conveyed,  the  land 
may  pass  by  the  deed,  although  some  of  the  particulars  are  false. 
A  Mass.  205.  And  where  the  description  alludes  to  facts  beyond 
the  deed,  parol  evidence  may  be  offered,  not  to  contradict  the  de< 
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scription,  bat  to  locate  the  deed  upon  the  land.  4  Ohio,  453.  In  ' 
this  deed  we  find  it  assumes  to  convey  960  acres,  part  of  the  share 
of  Hine,  lying  in  one  of  the  two  specified  counties,  to  be  taken 
from  the  largest  lot.  An  original  share  in  the  Ohio  Company's 
purchase  consists  of*  a  section  of  640  acres,  a  frational  section  of 
240  acres,  a  quarter  section  of  160,  a  ten  acre  lot,  a  two  acre  lot, 
and  a  city  lot.  In  this  case  the  section  was  No.  32;  the  fractional 
section  was  No.  16.  It  was  an  evident  error  of  the  number  of  the 
section,  for  there  is  not  land  enough  in  the  share  to  satisfy  the 
grant,  unless  the  section  32  be  included.  It  is  a  plain  mistake, 
and  we  find  no  difficulty  in  discovering  a  description  certain 
enough,  neglecting  the  mistaken  number. 

3.  In  the  deed  i'rom  Sleeper  to  Wood  and  Peterson,  the  descrip- 
tion is  said  to  be  too  general. 

If  it  were  shown  that  Sleeper,  at  the  date  of  this  deed,  had  three 
tracts  of  land  in  Athens  county,  corresponding  in  quantity,  and 
no  other  land  to  which  the  description  could  apply,  we  believe  it 
would  pass  by  these  general  terms.  But  as  the  land  is  described 
by  no  marks,  except  by  its  locality,  it  plainly  would  operate  on  no 
land,  beyond  the  limits  of  Athens  county.  At  the  date  of  this 
deed,  the  county  of  Hocking  had  been  erected,  and  the  land  lay 
within  it.  There  is  room  to  suspect  a  mistake,  but  a  mistake 
which  must  be  corrected  in  equity;  for  there  are  no  terms  in 
the  description,  which  enables  a  court  of  law  to  identify  the  land. 

Judgment  for  the  defendant. 


317]   *Samubl  B.  Poote  v.  Jacob  Burnet,  Survivor  of  William 

CORRY. 

In  an  action  for  the  breach  of  a  covenant  against  incumbrances,  the  rale  of 
damages  is  the  amount  paid  to  extinguish  the  incumbrance,  provided  the 
same  does  not  exceed  the  consideration  money  and  interest.! 

This  is  an  action  of  covenant  on  an  agreed  state  of  &cts,  from 
the  county  of  Hamilton. 

tTJntil  about  the  middle  of  the  seventeenth  century,  the  common  assurance 
of  title  to  real  estate  in  England  was  the  warranty.    That  operated  in  four 
ways  to  the  benefit  of  the  tenant  who  had  it: 
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Jacob  Burnet  and  William  Corry,  on  September  19,  1825,  sold 
and  conveyed  to  John  P.  Foote,  a  lot  in  Cincinnati,  on  the  east  side 
of  Vine  street,  for  81,020,  the  consideration  paid.     This  deed  con- 

1.  It  WM  a  perpetual  bar  against  the  warrantor  and  his  heirs  from  ever 
claiming  any  right  in  the  land,  (a) 

2.  If  the  tenant  was  disturbed  by  an  elder  title  for  years,  or  suffered  any 
other  loss  that  did  not  take  away  the  freehold,  he  might  use  the  warranty  as  a 
personal  covenant,  and  recover  damages  upon  it.  But  whenever  ihe  freehold 
was  evicted,  or  called  in  question,  no  such  action  lay.  (b) 

3.  When  the  freehold  was  attacked,  a  writ  issued  in  most  cases,  at  the  in- 
stance of  the  tenant,  warning  his  warrantor  to  some  into  court  and  defend  the 
suit.  If  the  warrantor  took  on  himself  the  defense,  the  tonant  left  the  court,' 
and  the  suit  was  carried  on  between  the  demandant  and  the  warrantor.  If 
the  demandant  prevailed,  the  same  Judgment  that  gave  him  the  land 
demanded  also  gave  the  tenant  other  lands  of  the  warrantor  of  equal  value. 
When  there  was  a  series  of  warrantors,  as  if  A.  was  tenant,  and  B.,  C,  and 
D.,  successive  warrantors,  if  B.  was  called  by  writ  to  defend  the  tenant,  B. 
had  a  like  writ  against  C,  and  C.  against  D.,  and  so  on  ad  it^itum^  to  the 
last  warrantor.  The  tenant  then  counted  against  the  last  warrantor,  and  if 
the  last  warrantor  was  cast  in  the  suit,  one  Judgment  only  was  rendered,  and 
that  gave  to  demandant  the  land  in  dispate,  and  to  the  tenant,  other  lands  of 
the  last  warrantor,  of  equal  value,  no  mention  being  made  of  the  intermediate 
warrantor.  If  D.,  the  last  warrantor,  had  no  lands  wherewith  to  satisfy  the 
tenant,  then  O.  was  bound  to  recompense  the  tenant  and  wait  himself  for 
better  times,  till  I>.  could  recompense  him;  and  the  same  thing  was  to  be 
done  by  B.,  if  neither  C.  nor  D.  had  anything  to  satisfy  the  tenant.  If  the 
last  warrantor  could  satisfy  only  a  part,  the  remainder  was  to  be  supplied  by 
the  intermediate  warrantors,  observing  the  same  order,  ^^ab  ultimo  usque 
primu"  (a)  But  where  the  tenant  once  recovered  other  lands  in  value,  if  he 
was  afterward  impleaded  of  those  lands,  he  could  not  again  call  upon  his  war- 
rantor, for  the  warranty  was  executed.  (6) 

If  the  warrantor,  on  being  served  with  the  writ,  neglected  to  appear  and 
make  defense,  another  writ  issued  at  the  instance  of  the  tenant,  upon 
which  the  sheriff  seized  into  the  king's  hands  other  lands  of  the  same  value, 
and  there  he  held  them,  to  abide  the  issue  of  the  suit,  (e)  But  if  he  had  no 
land  in  fee  that  might  be  taken  into  the  king's  hands,  or  by  which  he  might 
be  distrained,  then  a  writ  went  to  the  sheriff,  quod  hdbeai  corpus,  (d) 

Whenever  the  tenant  chose  to  take  on  himself  the  defense  of  the  suit  with- 
out issuing  a  writ  to  warn  \p  his  warrantor,  when  the  law  allowed  it  to  be 
done,  if  he  lost  the  land,  it  was  counted  his  own  folly,  and  no  remedy  was  left 
to  him.  {«) 

(a)  Co.  Lit.  306,  o.  (b)    Hob.  3. 

(a)  Br»ctoD  Fol.  388.  (d)    1  BeeTet' Com.  Linr,  443. 

*     {h)  83  tit.  Wftrrantia  Ohftrtn.  Id.  8, 12;  Jm.  Law  Dio. 

(c)  Booth  on  Beal  Actions,  42.  (•)    1  Beeres' Com.  Law,  134 
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taiQed  the  covenants  of  seizin,  warranty  against  incambrances, 
etc. 

John  P.  Poote  sold  the  same  lot  of  ground  to  Samuel  B.  Pooto, 
318]    the  plaintiff,  and  gave  him  possession  in  1826.    The  ^eed 

The  heir  of  the  warrantor  was  in  like  manner  called  into  court,  and  if  at 
the  time  of  the  recovery  against  him  he  had  no  lands  descended  to  him,  execu« 
tion  was  stayed ;  but  if  afterward  lands  fell  to  him  by  descent,  a  resummons 
lay  against  him  to  reach  the  lands. 

4.  The  tenant  at  any  time  before  execution  had  against  him,  might  sue  out 
the  writ  of  warranty  of  charters,  and  recover  a  judgment  binding  all  the  land 
the  warrantor  had  at  the  test  of  the  writ,  into  whose  hands  soever  it  might 
afterward  pass.  This  writ  might  be  sued  either  before  or  after  the  tenant 
was  impleaded,  so  that  it  was  done  before  execution  had  against  him,  for  till 
execution,  the  tenant  was  in  of  the  estate  warranted;  but  if  execution  was 
once  had,  then  the  warranty  failed  with  the  estate,  (a)  But  the  tenant,  being 
impleaded,  was  nevertheless  bound  to  call  the  warrantor  into  court,  to  defend 
the  suit,  or  request  the  warrantor  to  minister  to  him  a  bar,  where  voucher 
did  not  lie ;  otherwise,  if  the  tenant  lost  the  land,  the  judgment  availed  him 
nothing,  and  he  had  no  remedy  over  against  the  warrantor.  If,  however,  the 
tenant,  without  any  such  default  of  his,  lost  the  land,  a  scire  facias  lay  upon 
the  judgment,  and  the  tenant  recovered  other  lands  of  the  warrantor  of  the 
value  of  those  he  lost,  (b) 

A  like  judgment  might  be  had  against  the  heir  of  the  warrantor  binding  all 
the  land  he  bad  by  descent. 

The  warranty  of  charters  could  be  sued  only  by  the  tertenant.  But  if  A. 
was  tertenant,  and  B.,  C,  and  D.  successive  warrantors,  and  A.  either  quia 
timet,  or  ponding  the  action  against  him,  sued  warranty  of  charters  against 
B.,  then  B.  became  in  law  tertenant,  and  might  sue  a  like  writ  against  C, 
and  G.  against  D.,  and  so  on  to  the  last  warrantor,  (a) 

An  assignee  might  sue  warranty  of  charters,  {h) 

For  the  loss  of  his  land  the  tenant  could  seek  no  other  recompense  than 
other  lands  of  the  warrantor.  The  personalty  was  beyond  his  reach.  It  was 
other  lands  or  nothing,  (e) 

The  warrantor  was  liable  only  for  the  value  of  the  land  at  the  time  he  en- 
tered into  the  warranty,  and  not  for  any  improvements  made  by  the  tenant, 
or  for  any  increased  value  of  the  land.  (cQ 

At  common  law,  no  damages  were  recovered  in  any  real  action,  because  the 


(a)    F.  N.  B.  135,  B;  Hob.  23.  (b)    Booth  on  Beal  Actions,  2i0. 

(a)    Tin.  Abg.,  tit.  WarrantU  Cbartcs,  (D). 

(&)  As  If  one  infeoffli  A.  to  haTe  and  to  hold  to  him,  his  heirs  and  assigns,  and  A.  Infeoffii  B. 
and  his  heirs,  and  B.  dies;  in  this  case,  the  heir  of  B.,  as  assignoe  to  A.,  shall  have  the  writ. 
So  that  heirs  of  assigns,  and  assignees  of  assigns,  and  assignees  of  heirs,  are  within  this  word 
(assigns)      Co.  Lit.  384,  h. 

(c)  2  Thos.  Coke,  109,  note  (A) ;  Snlllv.  Lect.  xli.  119. 

(d)  Bracton,  Lib.  6,  c.  13,  sec.  3 ;  19  Hen.  VI,  61 ;  Godb.  151 ;  Kent*8  Cum.  475,  4  ed. 
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from  JobD  P.  to  Samuel  E.  Foote  contains  the  same  covenants  as 
the  deed  from  Burnet  and  Corry. 

Burnet  and  Corry  held  title  to  the  lot,  under  a  deed  of  mort- 
gage from  Jacob  Ely  to  O.  M.  Spencer,  Jacob  Burnet,  and  William 

tenant  for  the  time  being,  was  bound  to  perform  the  feudal  duties  to  his  lord, 
and  was  therefore  entitled  to  the  issues  and  profits ;  but  afterward,  damages 
in  certain  cases  were  allowed  by  statutes.  They  were  assessed  by  deducting 
from  the  value  of  the  issues  and  profits,  the  improvements  made  by  the  ten- 
ant (e)  But  if  the  tenant  expended  in  improvements  more  than  the  issues 
and  profits,  he  had  no  remedy  for  the  excess ;  for  it  was  of  his  own  folly,  (a) 

Damages  thus  assessed  against  the  tenant  were  recoverable  by  him  on  the 
warranty.  (6) 

The  warranty  was  express  or  implied,  (e) 

It  might  be  annexed  to  all  estates  of  freehold  or  of  inheritance. 

To  estates  incorporeal,  as  advowsons,  rents,  <C>mmon8,  estovers  and  the  like. 

It  oould  not  be  annexed  to  chattels  real,  nor  to  the  estate  of  tenant  by 
statute,  or  elegit;  the  warranty  of  such  estates  was  a  mere  personal  covenant 
on  which  damages  only  were  recoverable.  {<£) 

Such  is  a  brief  sketch  of  the  law  of  warranty  as  it  appears  to  have  been 
practiced  down  to  near  the  close  of  the  seventeenth  century.  It  seems  to 
have  been  found  defective  in  three  principal  points:  Because  of  the  great 
delay  which  always  accompanied  voucher  and  warrantia  chartie :  because  a 
tenant  upon  Judgment  in  voucher  or  warrantia  chartss,  could  by  no  possible 
means  reach  either  the  person  or  the  personal  estate  of  the  warrantor ;  and 
because,  if  a  purchaser  acquired  a  bad  title,  so  that  he  could  neither  sell  the 
land  nor  improve  it,  yet  he  had  no  redress,  until  he  who  had  the  paramount 
title  might  choose  to  assert  it  against  him.  (e) 

To  remedy  the  evils  of  the  old  law,  it  is  said  that  Sir  Orlando  Bridgman, 
who,  with  other  eminent  counsel  during  the  civil  wars,  betook  himself  to  con« 
▼eyancing,  invented  what  are  called  the  modern  covenants  for  title,  (a)  and 
from  that  period,  the  warranty  gradually  fell  into  disuse;  and  it  is  said  to  be 
now  nowhere  found,  in  England,  as  an  assurance  of  title  to  freehold  estate, 
except  as  a  part  of  the  ancient  mode  of  conveyance  by  fine.  (5) 


(«)  Thus,  the  plaintiff  recoTered  the  land,  and  no  damages,  because  the  plaoe  was  amended  by 
building.  Damages  of  40s.  and  no  more  was  found  by  the  assise,  because  the  land  is  sown,  and 
the  house  well  amended,  and  so  recouped  the  damages.  Disspisin  is  done  ad  damnum,  £9.  The 
disseizor  sows  the  land,  which  is  worth  £10.  The  assise  gave  the  damage  to  £9.  They  shall  be 
attainted  per  Car.  because  they  did  not  recoup  the  sowing  of  £10.  If  a  disseisor  fells  trees  and 
repairs  the  house  with  them,  and  assize  be  brought  against  him,  the  same  shall  be  recouped  in 
damages,  because  what  was  done  was  a  commodity.  Br.  Damages,  pi.  199 ;  Yin.  Ab.,  tit.  Dis- 
oount,  and  cases  there  cited ;  2  Rand.  144. 

(a)    Tin.  Ab.,  tit.  Discount,  2  Band.  144.  (5)    F.  N.  B.  135. 

(e)    Ck>m.  Dig.,  tit.  Guaranty ;  Co.  Lit.  384  a,  Mr.  Butler's  note. 

(d)    Co.  Lit.  389,  a. 
,      («)    2  ThoB.  Coke,  199,  note  (A) ;  1  Mable  ft  Sel.  356 ;  4  Maule  ft  Sel.  53. 

(o)    3  Pow.  Cony.  206 ;  2  Bl.  Com.  171.  (6)    Burton  on  Seal  Property,  186. 
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Gorry,  dated  March  5, 1817,  recorded  the  15th  of  the  same  month  , 
bat  attested  by  ooly  one  witness.  On  this  mortgage  a  scire  facias 
was  sued  oat  from  the  coart  of  common  pleas  of  Hamilton 
ooanty,  a  judgment  rendered  at  the  May  term  of  said  coart,  1821, 

'These  modem  coYenaDts  are:  Seizin,  right  to  convey,  quiet  enjoyment, 
against  incumbrances,  and  for  farther  ajsuranoe.  Sach  one  requires  a  few 
observations. 

Iir  SNOLAITD. 

Seizin. — This  covenant  is  an  assurance  to  the  purchaser,  that  the  grantor 
has  the  very  estate  in  quantity  and  quality,  which  he  purports  to  convey; 
whether  the  same  be  in  fee,  for  life,  or  for  years,  (e)  And  a  vendor  who 
makes  a  bad  title  is  liable  in  damages  upon  it,  at  once,  before  any  disturbance 
of  his  grantee.  If  one,  under  an  impression  that  he  Is  seized  of  land  in  fee, 
or  possessed  for  a  term  of  years,  aliens,  and  covenants  that  he  is  lawfully 
seized,  or  possessed,  or  that  he  hath  a  good  estate,  or  that  he  is  able  to  make 
such  an  alienation,  etc.,  when  in  truth  the  estate  is  in  some  other  person  at 
the  time,  the  covenant  is  broken  as  soon  as  it  is  made,  {d) 

In  1813,  this  covenant  came  before  the  king's  bench  in  a  new  aspect.  («) 
Lands  had  been  conveyed  ivith  the  covenant  of  seizin,  etc.  The  grantee  en- 
tered, made  his  will,  and  died.  The  devisee  entered,  and  while  he  was  in  the 
uninterrupted  enjoyment,  the  executor  brought  suit  for  a  breach  of  the  cove- 
.  nant  of  seizin,  seeking  to  make  the  damages  assets.  And  the  great  question 
in  the  case  was,  whether  the  executor,. or  the  heir,  was  entitled  to  the  action. 
Under  the  ancient  warranty,  before  the  covenant  of  seizin  was  invented,  the 
right  to  recover  was  of  course  in  the  heir,  and  the  king's  bench  now  applied 
the  same  doctrine  to  the  covenant  of  seizin,  and  ruled  against  the  executors 
holding,  that  if  they  gave  the  action  to  the  executor  the  right  of  the  heir  waa 
cut  ofTtn  ioto;  which  is  not  there  the  policy.  The  devisee  afterward,  still  re- 
taining the  possession,  prosecuted  his  action  upon  the  same  covenant,  and  re- 
covered, (a) 

In  assigning  a  breach  of  this  covenant,  the  plaintiff  need  not  set  out  any 
adverse  title,  but  it  is  enough  to  allege  in  the  direct  negative  that  the  party 
was  not  seized,  etc.  (h) 

Bight  to  Convey. — The  covenant  of  right  and  power  to  convey  and  the 
covenant  of  seizin  are  called  synonymous,  yet  they  are  separate  and  inde- 
pendent covenants;  for  although  if  the  vendor  is  seized  in  fee,  he  has  power  to 
convey,  the  converse  does  not  hold;,  for  one  may  have  power  to  convey 
though  not  seized  in  fee.  (e) 
If  the  vendor  has  not  at  the  time  good  right  to  convey,  the  covenant  is 

(c)  11  last,  641. 

Vd)  Dy .  303,  a ;  Oro.  Jac.  804 ;  9  Co.  60,  b ;  8hep.  Touch.  170;  PUtt  on  Ck>Tenanto,  306. 

(«)  Eingdon  v.  Nottle,  1  Manle  ft  Sel.  356. 

(a)  Eingdon  v.  Nottle,  4  Manle  ft  Bel.  53. 

\h)  T.  Kaym.  14 ;  Gro.  Jac.  360 ;  Piatt  on  Covenant!,  309. 

(o)  11  East,  042;  8  Lev.  46. 
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levari  facias  issaed  on  said  judgment,  under  which  the  premises 
were  sold  to  Burnet  and  Cony,  and  conveyed  to  them  by  the 
sheriff,  by  deed  bearing  date  January  28,  1824. 

On  March  8, 1817,  Jacob  Ely  executed  a  mortgage  deed  in  due 

broken  as  soon  as  made;  and  an  action  lies,  at  onoe,  without  waiting  for  a 
disturbance,  {d)  And  the  breach,  as  in  the  covenant  of  seizin,  may  be 
assigned  in  terms  as  general  as  the  covenant  {e) 

QuiKT  Enjoyment. — This  is  the  "sweeping  covenant''  in  English  convey- 
ances. It  is  an  assurance  against  a  defective  title,  as  well  as  against  any  dis- 
turbance thereupon.  By  it  the  grantor  stipulates  to  indemnify  the  purchaser 
at  all  events ;  and  it  is  immaterial  by  what  means,  or  by  whose  acts,  the  evic- 
tion, or  disturbance  takes  places,  so  that  such  eviction  or  disturbance  be  law- 
ful, (a)     But  it  extends  not  to  tortious  evictions  or  interruptions,  (b) 

In  assigning  a  breach  of  this  covenant,  it  is  sufficient  for  the  plaintiff  to 
allege,  that  at  the  time,  etc.,  A.  B.  had  lawfal  right  and  title  to  the  prem- 
ises, and  having  such  lawfiil  right  and  title,  entered  and  evicted  him,  with- 
out showing  that  the  eviction  was  by  legal  process,  or  what  title  A.  B.  had: 
the  allegation,  that  the  party  having  lawful  right  and  title  entered,  being 
tantamount  to  saying  that  he  entered  by  lawful  right  and  title,  (c) 

Against  Incumbrutcbs. — ^This  covenant,  in  English  conveyances,  follows 
that  for  quiet  enjoyment,  and  runs  in  these  words :  "  And  thai  (d)  free  and 
clear,  and  freely  and  clearly,  and  absolutely  acquitted,  exonerated,  released, 
and  discharged,  or  otherwise  by  him  (the  vendor),  his  heirs,  executors,  or  ad- 
ministrators, at  his  or  their  own  costs  and  charges,  in  all  things,  well  and  suf- 
ficiently protected,  defended,  saved  harmless,  and  kept  indemnified  of,  from,  and 
against  all  and  all  manner  of  former  and  other  gifts,  grants,  feoffments,  leases, 
mortgages,  bargains,  sales.  Jointures,  dowers,  right  and  title  of  dower,  uses, 
trusts,  wills,  entails,  annuities,  legacies,  rents,  arrears  of  rents,  fines,  issues, 
amerciaments,  statutes,  recognizances,  judgments,  executions,  extents,  suits, 
decrees,  debts  of  record,  debts  to  the  king's  majesty,  or  any  of  his  predecessors; 
sequestrations,  estates,  titles,  troubles,  liens,  charges,  and  incumbrances  what- 
soever." (a) 

And  that  free,  ete^  is  construed  in  connection  with  the  covenant  for  quiet 
enjoyment.  It  is  not  a  covenant  that  the  estate  is  free,  and  shall  remain  free 
from  incumbrances ;  but  that  the  purchaser  shall  enjoy  it  free  from  such  in- 

(d)  Freem.  41 ;  5  Tannt.  426.  (e)    9  Co.  60»  b ;  Jenk.  Gent.  806. 
(a)    1  Mod.  101 ;  11  East,  642;  Piatt  on  CoTenants,  312. 

{b)  Thus,  where  the  erictioa  took  place  ander  an  act  of  confiscation  of  the  State  of  New 
York,  during  the  American  revolution,  Lord  Mansfield,  in  1790,  would  not  suffer  the  question  t« 
bo  argued  before  him,  because  it  would  lead  to  the  discussion  of  improper  topics,  but  said  that 
**the  defendant  does  not  coTe'nant  against  a  rebellion,  or  a  revolution,  hj  an  armed  force. 
There  Is  no  color  for  it/*    S  Term,  684 ;  26  Sng.  Com.  Law,  400. 

(e)  4  Term,  617 ;  8  Term,  278, 

(d)    The  pronoun  is  used  emphaticallj.    Ton  shall  ei\)oy  the  estate,  and  that  free  flrom  in« 
cnmbranto.    Sugd.  Tend.  554,  6  ed, 
(o)    Piatt  on  Covenants,  331. 
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,form  of  law  to  Elmore  Williams  and  others,  of  the  same  premises/j 
to  secare  the  payment  of  divers  sums  of  money,  amounting  in  ; 
the  whole  to  about  82,000.     This  money  was  never  paid  by  Ely. 
319]    ^Elmore  Williams  and  others,  the  last  mortgagees,  insti- 
tuted an  action  of  ejectment  against  the  tenants  of  Foote,  in  the 
court  of  common  pleas  of  Hamilton  county,  and  at  the  November 

cumbrances.  It  was  the  opinion  of  Lord  Cowper,  {b)  that  there  was  a 
difference  between  a  covenant  tbat  the  estate  was  free  from  incumbrances . 
and  a  covenant  that  the  party  should  enjoy  free  from  incumbrances.  Hence 
it  seems  now  to  be  the  rule  in  England,  tbat  in  order  to  justify  legal  proceed- 
ings on  this  covenant,  it  is  requisite  that  an  actual  interruption,  claim,  or 
demand  be  made  on  the  purchaser;  for  the  chance  alone  of  his  Wng  dis- 
turbed, and  his  liability  to  satisfy  claimants,  or  in  other  words,  the  mere 
existence  of  outstanding  incumbrances,  unless  they  prevent  entry  and  enjoy- 
ment, will  not  constitute  an  immediate  breach,  (e) 

For  Further  Assurancie. — This  covenant  relates  both  to  the  title,  and  to 
the  instrument  of  conveyance.  It  requires  the  vendor  to  perform  all  reason- 
able acts  to  secure  the  former,  and  to  make  good  any  defects  in  the  latter.  If 
he  sells  a  bad  title  and  afterward  himself  acquires  a  good  one,  he  shall  convey 
it  to  his  grantee.  He  may  also  be  called  upon  to  levy  a  fine,  to  remove  the 
lien  of  a  judgment,  or  other  incumbrance,  and  in  some  cases  to  give  up  the 
title  deeds,  (a) 

As  to  the  amount  of 'damages  recoverable  upon  a  breach  of  the  modem 
covenants  for  title,  there  seems  to  be  no  case  in  England,  where  the  point  is 
much  discussed.  Where  one  covenanted  that  he  was  seized  of  Blackacre  in  fee 
simple,  when  in  fact  it  was  copyhold  in  foe;  the  count  held  covenant  broken,  - 
and  directed  the  jury  to  give  damages  in  their  conscience,  according  to  the  rate 
at  which  the  country  valued  fee  simple  more  than  copyhold  land.  (6)  In 
Pomeroy  v.  Partington,  (o)  the  consideration  money  and  the  costs  of  defend- 
ing the  ejectment  seem  to  be  regarded  by  the  court  and  the  bar  as  the  proper 
rule;  and  Chancellor  Kent  is  of  opinion  that  when  the  personal  covenants 
were  introduced,  as  a  substitute  for  the  remedy  on  the  voucher  and  warranty 
of  charters,  the  established  measure  of  compensation  was  not  varied  or  af- 
fected, {d)  Any  great  departure  from  the  old  rule  would  probably  have 
shown  itself  in  the  English  authorities  before  this  time,  (e) 


(c)    Piatt  on  CoTenantB,  332.  (B)    011b.  7 ;  PUtt  on  Oorenants,  332. 

(a)    2  Ch.  Gas.  212 ;  2  P.  Wms.  630 ;  16  Yes.  366 ;  6  Taunt.  427. 
(6)    Noy,  142 ;  see  1  Manlo  ft  Sel.  364;  11  East,  633. 

(c)  3  Term,  678,  note  (a). 

(d)  4  Kent's  Com.  475, 4  ed. 

(e)  In  a  late  case,  23  Bng.  Com.  Law,  106, 1832,  a  grantee  compromised  a  suit  against  him- 
self, paying  £650.  In  ^n  action  against  his  grantor  on  a  oorenant  for  good  title,  he  recoTered 
UH  damages  the  £550,  and  the  costs  of  the  compromised  salt,  though  he  had  given  no  totice  of 
that  suit  to  the  defendant. 
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term,  1829,  recovered  a  jadgment  by  default,  and  under  this  judg- 
ment were  put  in  possession  of  the  premises. 

IN  THB  UNITED  STATES. 

Seizin  anb  Bioht  to  Oonyet. — ^The  authorites  cited  in  the  case  to  which 
this  note  is  appended  show,  that  the  construction  put  upon  these  ooyenants 
in  England  has  been  followed  in  most  of  the  United  States. 

In  Massachusetts,  New  Hampshire,  and  Ohio,  a  seizin  in  fact,  whether  by 
right  or  by  wrong,  is  held  to  satisfy  the  covenant,  (a)  This  rule  seems,  in  some 
measure,  to  have  grown  out  of  the  hardship,  real  or  apparent,  of  permitting  a 
grantee  to  recover  back  the  consideration  money  and  interest,  while  he,  or  his 
assignee,  is  enjoying  a  possession  that  by  lapse  of  time  may  ripen  into  a  per* 
feet  title.  In  Yermont,  this  hardship  has  been  relieved  by  changing  the  rule 
of  damages.  (5)  As  where  a  grantee^  after  a  quiet  enjoyment  of  several  years, 
conveyed,  by  deed  of  quit  claim  to  a  stranger,  who  entered  and  occupied  till 
the  adverse  title  was  supposed  to  be  barred  by  the  act  of  limitations.  After- 
ward, in  a  suit  by  the  first  grantee,  the  court  held  the  covenant  broken  as 
soon  as  made,  and  so  being  a  chose  in  action  could  not  pass  with  the  land  into 
the  hands  of  the  second  grantee,  but  they  gave  the  plaintiff  only  nominal 
damages.    A  like  principle  is  also  recognized  in  North  Carolina,  (e) 

In  Ohio,  the  covenant  of  seizin,  where  the  possession  passes,  is  held  to  be  a 
real  covenant,  running  with  the  land,  and  not  broken  till  eviction ;  and  that, 
therefore,  where  land  is  sold  on  execution  against  the  first  grantee,  the  right 
of  action  is  in  the  purchaser  on  execution,  and  not  in  the  administrator  of  the 
first  grantee,  {d) 

These  deviations  from  the  general  rule  seem  to  leave  a  purchaser  in  much 
the  same  condition  as  we  have  seen  him  to  be  in  under  the  ancient  warrranty. 
In  possession,  with  a  bad  title,  unable  to  sell  the  land  or  to  improve  it,  and 
yet  without  redress,  till  he  who  has  the  adverse  title  may  choose  to  assert  it 
And  it  is  worthy  of  remark  that  the  Supreme  Court  of  New  Hampshire  in 
speaking  of  its  departure  from  the  general  rule,  says,  **  it  has  been  too  long 
settled  in  this  state  to  be  now  questioned  (and  it  is  to  be  deeply  regretted  that 
it  has  been  so  settled)."  (a) 

Quiet  Enjoyment. — This  covenant  is  not  here,  as  in  England,  the  main 
assurance  of  title,  but  seems  to  be  governed  by  the  same  general  rules.    It  is 


i 


(a)    2  Mass.  437 ;  1 7alr.  177;  3  Ohio,  220,  307. 

(6)    2Vt.327.  (o)    2  Dot.  30. 

(d)    3  Ohio,  220. 

(a)  1  N.  H.  178.  The  inaecnrlty  of  title  to  real  estate,  in  the  Virginia  military  district,  is 
said  to  hare  giren  rise  to  a  common  practice  there,  of  using  no  other  ooTonant  than  the  general 
warranty,  on  the  ground  that  a  grantor  can  not  be  made  liable  on  that  covenant  till  actual 
oTictlon.  The  occupants  of  some  targe  surveys  in  that  district,  who  found  themselves  in  quiet 
possession,  but  without  any  title,  and  so  could  neither  improve  the  lands  nor  sell  them,  mado 
application  to  the  legislature  of  Ohio,  and  in  1815,  a  statute  was  passed,  undertaking  to  give  a 
grantee  with  a  covenant  of  warranty  a  remedy  before  eviction.  The  act  is  said  to  have  been  so 
inartiflcially  penned  as  to  be  incapable  of  any  reasonable  construction.  It  was  repealed  in 
1831.    Chas.  L.  855, 1006 ;  see  1  Ohio,  389 ;  2  Ohio,  340;  3  Ohio,  526. 
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Footo  afterward  commeDced   an  action  of  ejectment  again st^ 
'Williams  and  others,  to  recover  back  the  possession  of  the    same 
premises.    This  case  was  tried  at  the  May  term,  1834,  of  the  Su- 
preme Coart  of  Hamilton  coantj,  and  was  decided  in  favor  of 

broken  only  by  eviction  or  9ome  disturbance  of  the  possession.  7  Wend. 
281 ;  3  Dey.  200.  A  recovery  in  ejectment  without  execution  is  no  breach  of 
it.  13  Johns.  236.  Nor  is  a  simple  demand  of  possession  by  him  who  has 
title.  4  Dev.  46.  Nor  is  a  sale  of  the  land  to  the  grantee  himself  upon  the 
foreclosure  of  a  prior  mortgage.  3  Johns.  471.  But  an  entry  by  the  covenan- 
tor himself,  tortiously,  and  without  title,  is  a  breach.  7  Johns.  376.  So  ia 
actual  possession  taken  under  a  better  title  before  the  execution  of  the  deed 
containing  the  covenant.  3  Dev.  200.  So  is  a  decree  in  equity,  directing  the 
grantee  to  execute  a  deed  and  deliver  possession  to  one  who  holds  a  prior 
right     1  Dev.  413. 

AoAiNBT  iKCiJiCBBAKCBS. — See  the  case  to  which  this  note  is  appended  and 
the  oases  there  cited. 
.  The  covenant  for  further  assurance  is  not  in  general  use. 

Warbaittt. — ^Our  ancestors,  who  emigrated  just  about  the  time  the  modem 
covenants  for  title  were  coming  into  use  in  the  mother  country,  and  before 
the  warranty  had  been  entirely  abandoned,  seem  to  have  brought  with  them, 
both  the  modem,  covenants  and  the  warranty;  and  while  the  former  alone 
were  soon  found  to  be  a  competent  assurance  of  title  in  England,  both  the 
warranty  and  the  modem  covenants  continued  to  be  used  in  our  early  eon. 
veyances,  and  so  have  both  come  down  together  to  our  own  time. 

It  has  already  been  seen,  that  in  certain  cases  the  warranty,  at  common 
law,  was  used  as  a  personal  covenant;  (a)  but  there  seems  to  be  no  instance 
in  England,  where  a  personal  action  has  been  sustained  upon  it  for  an  eviction 
or  disturbance  of  the  freehold.  (5)  In  the  United  States,  however,  the  war- 
ranty has  been  converted  altogether  into  a  personal  covenant,  and,  like  the 
covenant  for  quiet  enjoyment  in  England,  it  furnishes  a  remedy  as  well 
against  a  defective  title  as  against  any  disturbance  thereupon.  No  instance 
is  found  in  this  country,  where  voucher,  or  warrantia  charicBj  has  been  sus- 
tained upon  it.  It  is  held  to  be  simply  a  personal  covenant,  that  runs  with 
the  land,  binding  on  the  personal  representatives,  and  for  a  breach  of  which 
damages  alone  are  recoverable,  (a)    This  being  an  innovation  unon  the  com- 


(a)  The  UtBgnage  of  Lord  Hobart  is  this :  "  This  action  of  covenant  will  lie,  bocanse  that 
though  the  warranty  was  annexed  to  a  freehold,  yet  the  breach  and  imp«achlng  was  not  of  a 
freehold,  but  of  a  chattel  (that  is  to  say)  of  a  lease  for  years,  for  which  there  could  neither  be 
aTOUcher,  rebutter,  nor  warrantla  chartn,  and,  therefore,  a  real  warranty  is  a  coTenant  real, 
when  the  freehold  is  brought  in  question.  But  when  a  lease  is  in  question,  or  any  other  loss 
that  doth  not  draw  away  the  freehold,  It  may  be  used  as  a  personal  covenant,  whcreapon 
damages  may  be  recovered ;  so  it  is  both  a  real  and  personal  covenant  to  several  en  Is  and  re- 
spects.**   Hob.  4. 

{q)    The  two  oases  in  Brownl.,  cited  in  3  Mass.  640,  are  not  upon  the  covenant  of  warranty. 

(a)    4  Kent  Com.  471, 4  ed.,  and  oases  there  cited. 
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Williams  and  others ;  the  coart  holding  that  the  title  of  Foote  as 

a  legal  title  was  defective,  there  being  but  one  witness  to  the 

mortgage  deed,  executed  by  Ely  to  Spencer,  Burnet,  and  Corry. 

A  suit  in  chancery  was  then  instituted  in  the  name  of  Foote 

mon  law,  there  has  been  no  common  standard  of  interpretation,  and  con- 
sequently some  contrariety  of  sentiment  is  found  to  prevail  in  diiferent  states. 
There  is  room  here  for  only  a  brief  reference  to  a  few  leading  cases. 

Tjie  covenant  of  warranty  is  not  broken  without  eviction  by  paramount 
title;  but  eviction  by  judgment  at  law  is  not  necessary;  the  tenant  may 
voluntarily  yield  the  possession  to  him  who  has  better  title.  But  be  does  it 
at  his  peril ;  and  in  a  suit  against  the  warrantor  the  burden  of  proof  lies  upon 
the  plaintiff.  9  Cowen,  157;  4  Mass.  349;  16  Pick.  147;  5  Conn.  54;  5  Day, 
282;  K.  Chip.  68;  3  Serg.  &  Bawle,  372. 

A  judgment  in  ejectment  is  a  sufficient  breach  without  actual  eviction ;  be- 
cause the  covenant  of  warranty  goes  to  the  title  as  well  as  to  the  possession, 
and  the  title  being  adjudged  bad,  the  turning  the  grantee  out  of  possession  is 
but  a  ceremony,  depending  on  the  will  of  a  stranger.  And  this  rule  holds 
good  though  the  grantee,  after  the  judgment  in  ejectment  against  him,  buy  in 
the  outstanding  title  and  continue  his  possession  under  it.  1  Aik.  233.  And 
where  a  grantee,  after  judgment  in  ejectment,  retains  the  possession  under  an 
act  for  the  relief  of  occupying  claimants,  actual  eviction  is  not  necessary. 
5  Ohio,  158.  Where  one  made  a  mortgage  in  fee  with  warranty  retaining  the 
I  possession,  and  afterward  sold  the  same  land  to  another  who  entered  without 
•  any  knowledge  of  the  mortgage,  this  is  a  sufficient  eviction,  though  the 
mortgagee  had  never  been  in  actual  possession.  3  Fair.  499.  If  one  sells 
land  and  gives  the  possession,  and  afterward,  the  first  purchaser  still  being  in 
possession  sells  the  same  land  to  another  with  warranty,  the  covenant  is 
broken,  and  no  other  eviction  need  be  shown.  Martin  &  Yerger,  58.  Where 
a  habere  faciiiapossemionem  is  sued  out,  and  the  defendant  thereupon  yields  up 
the  possession  without  further  compulsion,  the  eviction  is  sufficient.  Hardin, 
292.  So  it  is  if  the  defendant  yields  up  the  possession  to  a  purchaser  under  a 
decree  for  a  sale  of  the  land.  4  Dana,  204.  Whether  taking  water  out  of  a 
brook  to  water  a  meadow,  under  an  elder  right,  or,  in  like  manner,  diverting 
water  from  water-works,  thereby  rendering  them  useless,  constitute  a 
breach  of  the  covenant  of  warranty,  gucere,  5  Conn.  497.  In  South  Caro- 
lina, showing  a  paramount  title  in  a  third  person  Ib  sufficient  without  any 
eviction.  1  McCord,  500;  2  Nott  A  McCord,  186.  Where,  at  the  date  of  a 
deed,  a  stranger  is  in  adverse  possession  with  the  statute  of  limitations  run- 
ning in  his  favor,  and  the  grantee,  by  his  own  laches,  suffers  such  adverse 
possession  to  ripen  into  a  perfect  title,  he  has  no  remedy  on  the  covenant  of 
warranty ;  aliUr^  if  the  title  by  adverse  possession  was  perfect  at  the  date  of 
the  deed.    1  Aik.  160. 

Proof  of  a  better  title  than  that  of  the  grantor,  and  that  the  grantee  gave 
up  the  possession  to  the  owner  of  such  title,  will  support  the  allegation  of 
eviction.    3  Penn.  419. 
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against  WilliamB,  by  the  advice  of  Barnet  and  Corry,  and  for  the 
benefit  of  all  concerned.  In  the  bill  it  was  alleged  that  Will- 
iams and  his  co-mortgagees  had  notice  of  the  first  mortgage, 
320]    *at  the  time  they  received  their  deed.    This  fact  was  denied 

On  the  other  hand,  it  ig  held  in  Tennsgee  that  there  must  be  an  actual  exe- 
cution of  the  writ  of  possession,  or  an  actual  yielding  up  of  the  possession  in 
submission  to  the  judgment.  Martin  &  Yerger,  48.  So  in  Kew  Jersey,  it  iB 
said  there  must  be  a  disturbance  in,  or  deprivation  or  cessation  of,  the  posses- 
sion, by  the  prosecution  and  operation  of  legal  measures."    4  Halst.  141. 

An  eviction  by  legal  process  under  an  unexpired  term  for  years  is  a  suf- 
ficient breach.  9  Wend.  416.  Or  under  a  prior  mortgage.  8  Pick.  547. 
And  80  is  the  delivery  of  seizin  by  the  sheriff  to  the  creditor  in  satisfaction  of 
his  execution.    4  Mass.  150,  512;  14  Mass.  143. 

Where  a  judgment  is  relied  on  as  evidence  of  eviction,  the  plaintiff  must 
show  that  the  judgment  was  upon  an  elder  and  better  title,  or  that  his  grantor 
was  vouched  in  to  defend.  2  Aik.  329.  If  a  grantee  gives  notice  to  his  grantor 
of  the  commencement  of  an  ejectment  against  him,  the  grantor  neglects  to 
take  upon  himself  the  defense  at  his  peril;  and  a  recovery  in  such  case  is  con- 
clusive in  an  action  on  the  covenant.  And  such  notice  may  be  by  parol.  15 
Wend.  425.  Bronsoi^  J.,  dissenting,  who  insisted  the  notice  ought  to  be  in 
writing,  in  analogy  to  the  ancient  writ  of  summons  o^  toarTxnitizandunu 
The  ^ame  rule  prevails  when  the  notice  is  given  by  the  grantee  of  the  «ooe- 
rumiee.    10  Wend.  202;  S.  P.,  3  Watts,  306;  3  Pair.  9.  (a) 

If  the  eviction  be  by  judgment  of  court,  the  record  is  the  only  evidence  of 
it,  and  whether  by  default,  or  upon  defease  made,  is  immaterial,  the  record 
being  evidence  of  the  fact  of  eviction  only,  and  not  that  it  was  by  title  para- 
mount. 3  Bibb,  174;  4  Bibb,  4;  I  Marsh.  389.  But  if  the  warrantor  had 
notice  of  the  suit,  the  record  is  evidence  of  recovery  by  paramount  title.  I 
Marsh.  409 ;  3  Watts,  306. 

Heirs  must  all  be  made  joint  defendants  in  a  suit  on  the  ancestor's  covenant. 
Meigs,  138.  (a)  So  in  Meigs,  187,  all  the  heirs  of  a  grantee  were  made  joint 
plaintifffi. 

A  purchaser  at  sheriff's  sale,  in  case  of  eviction,  can  maintain  an  action  in. 
his  own  name  for  the  breach.  3  Penn.  313;  S.  P.,  3  Ohio,  220.  Where  cov- 
enants run  with  the  land,  if  the  land  is  assigned  or  conveyed  before  the  cov- 
enants are  broken,  the  assignee  or  grantee  can  alone  bring  the  action  of 
covenant  to  recover  damages ;  but  if  the  grantor  or  assignor  is  bound  to  in- 
demnify the  assignee  or  or  grantee  against  such  breach  of  eovenant,  then  the 

(a)  By  the  cItII  law,  by  the  law  of  France,  and  by  the  Loulsianian  code,  if  a  buyer,  who  is 
eaed,  fkils  to  cite  his  Tendor  in  warranty,  the  latter  is  not  liable  for  the  coeta  and  damage!  n>- 
suiting  firom  defending  the  action.  By  the  Spaniih  law,  a  bnyer  who  fails  to  cite  his  Tendor  in 
warranty,  loses  all  recourse  on  him.    4  Kent  Com.  469,  4  od. ;  Martinis  Louis.  356. 

(a)  Where  there  are  two  parceners,  they  hare  moieties  in  the  lands  descended  to  them,  yet 
they  are  both  bat  one  heir,  and  one  of  them  is  not  a  moiety  of  an  heir,  but  both  of  them  ar» 
bat  anus  hnres.    Co.  Lit.  163,  b. 
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by  Williams  in  his  answer.  This  case  was  heard  at  the  May  term 
of  the  Supreme  Court,  1834,  and  a  decree  entered  in  favor  of 
Williams,  but  Foote  was  let  in  to  redeem  upon  the  payment  of 
$1,773.95,  which  being  paid  he  was  restored  to  the  possession. 

assignor  or  grantor  must  bring  the  action.  14  Johns.  89.  Contra,  5  Cowen, 
137;  1  Conn.  244;  2  Penn.  514,  where  it  is  held  to  he  immaterial,  whether  the 
assignee  or  grantee  he  indemniiied  or  not.  (&).  And  such  assignee  or  grantee 
may  sue  any  prior  grantor  or  assignor.  2  Penn.  614.  Or  he  may,  at  the  same 
time,  sue  separate  actions  against  each  prior  grantor,  hut  can  haye  only  one 
satisfaction.  5  Ohio,  157.  But  an  intermediate  covenantee  who  has  not  been 
damnified  can  not  sue  a  prior  covenantor.  1  Conn.  244;  1  Dev.  A  Bat.  94. 
A  dowress  can  not  sue  upon  a  covenant  of  warranty  made  to  her  husband.  7 
Ohio,  111,  pt.  2. 

In  a  declaration  upon  a  covenant  of  warranty,  it  is  necessary  to  allege  sub- 
stantially an  eviction  by  title  paramount ;  but  no  formal  terms  are  prescribed 
in  which  the  averment  is  to  be  made.  10  Wheat.  449;  4  Kent  Com.  478,  4 
ed.(a) 

There  is  a  distinction  between  declaring  by  an  assignee  and  against  him. 
In  the  latter  case,  it  is  enough  to  say  generally  that  the  estate  has  come  to 
the  defendant  by  assignment,  without  even  specifying  the  different  'Con- 
veyances;  whereas  in  the  former,  the  plaintiff  being  privy  to  the  mesne  con- 
veyances, must  set  them  forth  sufficiently  to  show  the  title  vested  in  himself 
1  Aik.  240.  Kor  is  it  necessary  to  descrihe  the  land  evicted  by  metes  and 
bounds.  It  is  enough  to  say :  *<  Certain  lands  in  the  said  deed  particularly 
mentioned  and  specified."     14  Johns.  372. 

It  is  not  necessary  to  aver  that  the  covenantor  had  notice  of  the  suit  by 
which  the  covenantee  was  evicted.  5  Ohio,  158 ;  5  Halst.  20.  Nor  that  the 
title  to  the  land  had  been  tried.  1  Marsh.  390.  Nor  is  it  necessary  to  set  out 
the  costs  or  counsel  fees  in  the  former  suit;  they  are  covered  by  the  general 
claim  of  damages.    9  Wend.  416. 

The  rules  for  assessing  damages  upon  a  breach  of  the  covenant  of  warranty, 
and  of  the  other  covenants  in  common  use,  are  found  in  the  case  to  which 
this  note  is  appended.    See  also  4  Kent  Com.  475,  4  ed. 

Where  a  grantee  is  dispossessed  by  a  term  for  years,  the  extent  of  that 
term,  and  the  annual  value,  or  the  interest  of  the  purchase  money,  with  the 
costs  and  counsel  fees  in  the  prior  suit,  is  the  proper  rule  of  damages.    9 

(&)  CoTenanti  which  mn  with  the  land,  are  ezceptlone  to  the  rule  of  the  common  law  that 
choeee  in  action  can  not  be  aeeigned.  The/  can  not  be  separated  from  the  land  and  transferred 
without  it,  bnt  they  go  with  the  land,  aa  being  annexed  to  the  estate,  and  bind  the  parties  in 
respect  to  the  priTlty  of  estate.  Bnt  this  is  to  be  understood  with  the  qualification  that  the 
ooTonants  will  pass  where  the  possession  goes  from  one  person  to  another  by  deed,  and  there  is 
afterward  a  total  failure  of  title,  and  a  subsequent  eviction.  4  Kent  Com.  471,  note  b,  4  ed.; 
21  Wend.  120. 

{a)  In  10  Wheat.  549,  a  breach  assigned  in  these  words  was  held  good  on  demurrer :  "That 
the  said  0.  had  not  a  good  and  sufficient  title  to  the  said  tract  of  land,  and  by  reason  thereof  the 
■aid  plaintilEi  were  ousted  and  dispossessed  of  the  said  premises  by  due  course  of  law.'* 
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Id  the  declaration,  it  is  averred  that  all  the  covenants  in  the 
deed  from  Burnet  and  Corry  to  John  P.  Foote  were  broken. 

W.  B.  MoBRiB,  for/ the  plaintiff: 

The  plaintiff  claims  in  this  ease  to  recover  the  amount  of  in- 
cumbrance, charged  upon  the  land  as  stated  in  the  agreed  case  by 
the  decree.  The  deed  on  which  the  action  is  brought  contains  all 
the  usual  covenants  of  warranty  and  seizin,  quiet  enjoyment,  etc., 
and  also  a  covenant  against  incumbrances. 

In  this  country  in  an  action  upon  the  covenant  of  warranty,  the 
rule  of  damages  is  different  in  the  different  states.  In  Massa- 
821]  chnsetts  *this  rule  is  the  value  of  the  estate  at  the  time  of 
eviction.     1  Swift's  Dig.  673;  Grore  v.  Brasier,  3  Miass.  523. 

In  Connecticut  the  measure  of  damages,  in  an  action  for  the 
breach  of  the  covenant  of  seizin,  is  the  consideration  money  and 
interest,  while  in  an  action  for  the  breach  of  the  covenant  of  war- 
ranty, the  measure  is  the  value  of  the  land  at  the  time  of  eviction, 
with  the  costs  which  the  plaintiff  has  sustained  in  the  action  in 
which  he  was  evicted.     1  Swift's  Dig.  673. 

In  New  York,  Pennsylvania,  and  perhaps  in  most  of  the  other 
states,  the  measure  of  damage  in  actions  of  the  latter  descriptioui 
is  the  value  of  the  land  at  the  time  the  covenant  is  entered  into ; 
in  other  words,  the  consideration  paid  with  interest.  1  Swift's 
Dig.  673;  Pitcher  v.  Livingston,  4  Johns.  1;  Bender  v.  Prom- 
berger,  4  Dallas,  436. 

In  the  present  case  the  plaintiff  claims  to  recover  upon  the  cov- 
enants against  incumbrances,  in  relation  to  which  covenants  the 
322]  rule  established  in  New  York  and  Massachusetts  is,  ^that 
the  plaintiff  shall  recover  the  amount  of  the  incumbrance  charged 
on  the  land,  or  the  amount  he  has  been  fairly  compelled  to  pay  to 
extinguish  it.  The  reason  for  the  rule  is,  that  such  covenant  is  a 
contract  of  indemnity.    The  sum  to  be  recovered  is  not  controlled 

Wend.  416.  The  allowance  of  costs  by  way  of  damages  does  not  depend  on 
the  fact  of  notice  by  the  covenantee  to  the  covenantor  of  the  suit  by  which 
the  former  was  evicted.  2  Harrison,  307.  If  a  grantee  in  the  suit  by  which 
he  is  evicted,  recovers  a  sum  for  his  betterments,  that  sum  is  to  be  deducted 
from  the  consideration  money  and  interest.  D.  Chip.  110;  S.  P.,  6  Ohio,  159. 
Counsel  fees,  beyond  those  taxed  in  the  fee  bill,  are  not  allowable.  3  Green, 
3  13.  They  are,  if  the  grantor  be  timely  advised  of  the  pendency  of  the  suit 
and  will  not  defend  it.  3  Fair.  9.  They  are,  at  any  rate.  23  Eng.  Com. 
Law,  106. 
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or  affected  by  the  coDsideration  paid.  1  Swift,  674 ;  Prescott  v. 
Truman,  4  Mass.  627;  Delavergne  v.  Norris,  7  Johns.  358;  Hall  t;. 
Dean,  13  Johns.  105 ;  Dimmick  v,  Lockwood,  10  Wend.  142. 

V.  WoRTHiNQTON,  for  the  defendant : 

The  first  inqairy  in  this  case  is,  as  to  which  of  the  covenants  in 
the  deed  of  September  19,  1825,  to  John  P.  Foote,  the  defendant 
is  liable  to  the  action  of  the  plaintiff,  as  the  assignee  of  said 
Poote;  and  the  second,  as  to  the  measure  of  damages  under  the 
covenants  upon  which  the  action  has  accraed  in  the  present  in- 
stance. 

Of  the  ordinary  and  usual  covenants  in  a  deed,  some  aro 
^purely  personal  and  de  prcBSenti.  These  are  complete  and  [323 
perfect,  or  broken  and  impaired  as  soon  as  made.  Others  are 
real  and  de  future^  dependent  upon  posterior  events,  and  of  which 
there  can  be  no  breach  until  such  events  happen.  This  latter  class 
is  inherent  in  and  attaches  to  the  realty,  and  runs  with  it  until  the 
breach  ensues. 

To  the  former  class  belong  the  covenants  of  seizin,  of  right  to 
convey  and  against  incumbrances,  and  to  the  latter  belong  the 
covenants  for  further  assurance,  of  quiet  enjoyment  and  of  war- 
rantry.  The  former  are  in  the  present  tense^  and  relate  to  matters 
and  things  as  they  are.  The  latter  are  in  the  future  tenser  and  re« 
late  to  contingencies  which  may  subsequently  arise. 

All  these  covenants,  both  real  and  personal,  are  unassignable  at 
law  after  a  breach  ensues,  and  from  rights  existing  in  written  con- 
tracts, they  become  mere  choses  in  action. 

That  the  covenants  of  seizin  and  of  right  to  convey  are  per- 
sonal, *and  do  not  run  with  the  land,  would  seem  from  [324 
many  authorities  and  from  reason  itself.  4  £ent's  Com.  469,  2 
ed. ;  Greenby  v.  Wilcocks,  2  Johns.  1 ;  Bennet  v,  Irwin,  3  Johns. 
359,  364 ;  Hamilton  v.  Wilson,  4  Johns.  71 ;  Abbott  v.  Allen,  14 
Johns.  248 ;  Booth  v.  Starr,  1  Conn.  244 ;  Mitchell  v.  Hazen,  4 
Conn.  495;  Boath  v.  Smith,  5  Conn.  133;  Mitchell  t;.  Warner,  5 
Conn.  497;  Davis  v.  Lyman,  6  Conn.  249;  Martson  v.  Hobbs,  2 
Mass.  433 ;  Bickford  v.  Page,  2  Mass.  455 ;  Pollard  v.  Dwight,  4 
Cranch,  421 ;  S.  C,  2  Pet.  Cond.  157 ;  Garfield  v.  Williams,  2  Vt. 
327;  Bartholomew  r.  Candee,  14  Pick.  167;  Andrew  t;.  Pierce,  4 
B.  &  P.  156;  2  Saund.  181  a,  n.  10;  Bradshaw's  Case,  9  Bep.  60 ;. 
Innos  V.  Agnew,  1  Ohio,  386.  That  these  covenants  are  broken  as 
Boon  as  made,  if  broken  at  all,  and  are  not  assignable,  being  mere 
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chosea  in  actioUy  would  also  seem  from  many  authorities :  Lewes  v. 
Bidge,  Cro.  Eliz.  863 ;  Marston  v.  Hobba,  2  Mass.  433 ;  Bickford  v. 
Page,  2  Mass.  455;  Porter  v.  Perkins,  5  Mass.  233;  Walcott  t;. 
•KDight,  6  Mass.  418;  Warren  v.  Childs,  11  Mass.  223;  Bartholo- 
mew V.  Gandee,  14  Pick.  167  ;  Hamilton  t;.  Wilson,  4  Johns.  71 ; 
Bennett  v.  Irwin,  3  Johns.  364 ;  Waldron  v.  McCarthy,  3  Johns. 
472;  Kortz  v.  Carpenter,  5  Johns.  120;  Williams  v.  Jackson,  5 
Johns.  489;  Kane  v.  Sanger,  14  Johns*  89;  BuoU  v.  Cook,  4  Conn. 
238 ;  Mitchell  v.  Hazen,  4  Conn.  495 ;  Mitchell  v.  Warner,  5  Conn. 
497;  Davis  tJ.  Lyman,  6  Conn.  249;  1  Swift's  Dig.  170;  1  Shep. 
Touch.  170 ;  Innee  v.  Agnew,  1  Ohio,  386 ;  Backus  v.  McCoy,  3 
Ohio,  218. 

Yet  there  are  a  few  cases  that  would  seem  to  militate  with  this 
position.    They  are:  King  v.  Jones,  4  Taunt.  418;  S.  C,  1  Bng. 
Com.  Law,  139 ;  Etngdon  i^.  NoUle,  1  Maulo  &  Selw.  255 ;  S.  C,  4 
Maule  &  Selw.  53. 

The  case  in  3  Ohio,  218,  of  Backus  v.  McCoy,  presents  the  law 
upon  the  covenant  of  seizin  in  a  new  aspect,  and  it  is  believed  that 
336]  this  decision  is  neither  based  upon  principle  nor  ^authority. 
Upon  the  covenant  of  seizin,  where  there  is  no  seizin  at  the  time 
of  the  contract,  the  rule  of  damages  is  the  value  of  the  thing  which 
is  the  subject  matter  of  the  contract.  The  consideration  paid, 
being  the  estimated  value  fixed  by  the  parties  themselves,  forms 
the  basis  of  recovery.  Cox  r.  Strode,  2  Bibb,  273;  4  Kent's  Com., 
1  ed.  462;  Staats  V,  Ten  Byck,  3  Caine,  11;  Pritcher  v.  Liv- 
ingston, 4  Johns.  1;  Waldo  v.  Long,  7  Johns.  173;  Caulkins  ». 
Harris,  9  Johns.  324 ;  Bennett  v.  Jenkins,  13  Johns.  50 ;  Duvall  t7. 
Craig,  2  Wheat.  62 ,  Baldwin  v.  Munn,  2  Wend.  399 ;  Cushman  v. 
Loker,  2  Mass.  108 ;  Bender  v.  Fromberger,  4  Dallas,  436 ;  King 
17.  Kerr,  5  Ohio,  154. 

Where  the  loss  is  partial,  then  the  rule  of  damages  changes,  and 
is  only  commensurate  with  the  injury.  Wager  v.  Schuyler,  1 
Wend.  553;  Morris  v.  Phelps,  5  Johns.  49 ;  Guthrie  v,  Pugsley,  12 
327]  Johns.  126 ;  4  Kent's  Com.  464,  1  od. ;  Hubbard  *».  Nor- 
ton,  10  Conn.  422 ;  Backus  v.  McCoy,  3  Ohio,  211 ;  King  v.  Kerr^ 
5  Ohio,  160. 

Like  the  covenants  already  referred  to,  the  covenant  against  in- 
cumbrances is  also  held  to  bo  a  personal  covenant,  not  running 
with  the  land,  nor  passing  to  the  assignee.     1  Shop.  Touch.  170; 
•1  SwifVs  Dig.  370;  Mitchell  v.  Hazen,  4  Conn.  495;  Mitchell  v. 
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Warner,  5  Conn.  497 ;  Dart  v.  Dart,  7  Conn.  250 ;  Hubbard  v.  Nor- 
ton, 10  Conn.  433;  Prescott  v,  Truman,  4  Mass.  627;  Wjman  v. 
Ballard,  12  Mass.  304;  Delavergne  v.  Norris,  7  Johns.  358;  Hall 
V.  Dean,  13  Johns.  105 ;  Stanard  v.  Eldridge,  16  Johns.  254 ;  8  Pick. 
346 ;  Wetmore  v.  Green,  11  Pick.  463 ;  Brooks  v.  Moody,  20  Pick. 
474 ;  Bickford  v.  Page,  2  Mass.  455;  Chapel  v.  Bull,  17  Mass.  213; 
Dimmick  t;.  Lockwood,  10  Wend.  142. 

It  is  equally  well  settled  upon  this  covenant,  that  the  damages 
are  nominal  before  the  incumbrances  are  paid  off;  but  the  party 
may  recover  the  amount  of  money  fairly  paid  to  remove  *the  [328 
incumbrance,  whether  paid  before  or  after  the  action  had  been 
commenced.  Fritcher  v.  Livingston,  4  Johns.  1 ;  Delavergne 
V.  Norris,  7  Johns.  358 ;  Hall  v.  Dean,  13  Johns.  105  ;  Burdick  v. 
Green,  15  Johns.  247 ;  De  Forest  v,  Leete,  16  Johns.  122 ;  Baldwin 
v.  Munn,  2  Wend.  399;  Dimmick  v.  Lockwood,  10  Wend.  142; 
Kellogg  V,  IngersoU,  2  Mass.  97  ;  Prescott  v.  Trueman,  4  Mass.  627 ; 
Wyman  v.  Ballard,  12  Mass.  304 ;  Lofflngwell  v.  Elliott,  8  Pick. 
456;  S.  C,  10  Pick.  204;  Tufts  v.  Adams,  8  Pick.  547;  Wetmore 
V.  Green,  11  Pick.  462;  Brooks  r.  Moody,  20  Pick.  474;  Mitchell 
t;.  Hazen,  4  Conn.  495 ;  Mitchell  t?.  Warner,  5  Conn.  497;  Davis  ». 
Lyman,  6  Conn.  249;  Hubbard  v.  Norton,  10  Conn.  433.  But  in 
no  case  can  the  recovery  exceed  the  amount  of  consideration 
money  paid,  and  interest.    Dimmick  v.  Lockwood,  10  Wend.  142, 

The  plaintiff  then  can  not  recover  upon  the  covenant  against 
incumbrances,  because  that  covenant  is  a  personal  covenant  not 
running  with  the  land,  and  was  not  asaigned^  and  could  *not  [329 
be  assigned  to  him,  by  the  deed  from  his  immediate  grantor.  If 
he  can  recover  "upon  this  covenant,  he  can  not  recover  an  amount 
greater  than  the  consideration  money  paid,  and  interest. 

He  can  not  recover  upon  the  covenant  of  seizin  for  the  same 
reason. 

He  can  not  recover  upon  the  covenant  of  warranty,  because  al- 
though evicted,  he  has  not  lost  the  land.  Bat  ho  may  recover 
upon  the  covenant  for  quiet  enjoyment,  having  been  disturbed  in 
the  possession.  And  for  the  injury  thus  sustained  he  is  entitled 
to  damages. 

The  foregoing  are  but  brief  abstracts  of  the  arguments  of  the 
learned  counsel,  who  enforced  the  different  positions  by  them  as- 
sumed with  great  force  and  ability. 
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Hitchcock,  J.  In  the  consideration  of  this  case  we  have  been 
led  to  inqaire  whether  the  title  of  the  plaintiff  was  defeated 
330]  *by  a  paramount  legal  right,  or  whether  the  mortgage  from 
Ely  to  Williams  and  others  was  a  mere  incumbrance  upon  the  land, 
which  the  plaintiff  might  remove  by  payment,  and  look  to  hisj 
covenantors  for  indemnity.  If  the  former,  then  the  plaintiff  is 
entitled  to  recover  upon  his  covenant  of  warranty,  and  in  such 
case,  the  law  is  well  settled  in  this  state  that  the  rule  of  damages 
is  the  consideration  money  paid  and  interest.  At  least  such  would 
be  the  rule  where  the  whole  land  was  lost  to  a  purchaser  by  a  par- 
amount title.  If  but  a  part  is  lost,  the  damages  must  be  commen- 
surate with  this  loss,  estimating  the  same  according  to  the  consid- 
eration actually  paid.  In  the  suit  in  chancery  between  Foote  and 
Williams,  determined  in  1834,  this  court  seem  to  have  considered 
the  claim  of  Williams  not  as  a  paramount  legal  title,  but  as  an  in- 
cumbrance upon  the  land,  which  might  be  removed  by  the  present 
plaintiff,  and  decreed  accordingly.  In  pursuance  of  this  decree, 
this  incumbrance  was  removed  by  the  plaintiff,  and  he  now  seeks 
331]  to  recover  the  ^amount  paid  to  remove  it  under  the  cove- 
nant in  his  deed  against  incumbrances. 

This  claim  is  resisted  by  the  defendant's  counsel,  upon  the 
ground  that  the  covenant  against  incumbrances  in  the  deed  from 
Burnet  and  Corry  to  John  P.  Foote  was  a  personal  covenaut,  that 
it  was  broken  as  soon  as  made,  if  broken  at  all,  and  did  not  pass 
with  the  land  to  the  present  plaintiff.  That  the  covenant  of  seizin 
has  been  generally,  by  courts,  considered  as  a  personal  covenant, 
and  not  running  with  the  land,  is  fully  shown  by  the  authorities 
cited.  And  in  this  respect  the  covenant  against  incumbrances  is 
not  dissimilar  to  that  of  seizin.  So  far  as  it  respects  this  latter 
covenant,  the  question  whether  it  is  a  real  or  personal  covenant 
was  before  this  court  in  the  case  of  Backus  v.  McCoy,  3  Ohio,  211. 
Many  of  the  authorities  which  are  now  cited  were  then  examined 
by  the  court,  and  the  case  fully  considered.  After  much  delibera- 
tion it  was  decided  that  the  covenant  of  seizin  in  a  deed,  when 
332]  the  covenantor  *is  in  possession  claiming  title,  is  a  real  cov- 
enant running  with  the  land.  But  where  the  covenantor  is  not  in 
possession,  and  the  title  is  defective,  it  is  broken  as  soon  as  made, 
and  never  attaches  to  the  land,  being  in  the  nature  of  a  personal 
covenant.  It  is  true  the  plaintiff's  counsel  questions  the  authority 
of  this  case,  and  claims^that  it  is  unsuat^ined  by  authority.  It  is 
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admitted  that  there  are  authorities  against  the  decision,  and  it  is 
clear  that  there  are  authorities  which  go  to  sustain  il.  But  if 
there  were  no  such  authorities,  still  we  shall  be  disposed  to  abide 
by  it  so  long  as  we  believe  it  to  be  in  accordance  with  the  immuta- 
ble principles  of  right  and  justice. 

The  same  train  of  reasoning  which  led  the  court  to  this  decis- 
ion will  lead  to  a  similar  result  with  respect  to  the  covenant 
against  incumbrances.  This  covenant,  like  *Hhe  covenant  of 
seizin,  is  made  for  the  benefit  of  the  grantee  in  respect  to  the 
land.  It  is  not  understood  as  a  contract,  in  which  the  immediate 
parties  are  alone  interested,  but  as  intended  for  the  security 
*of  all  subsequent  grantees."  If  the  first  grantee  continues  [333 
in  possession  of  the  land  while  his  title  remains  undisturbed,  and 
conveys  to  a  subsequent  grantee,  in  whose  time  an  outstanding 
incumbrance  is  enforced  against  the  land,  justice  requires  that 
this  subsequent  grantee  should  have  the  benefit  of  the  covenant 
against  incumbrances,  to  indemnify  himself.  We  hold,  therefore, 
in  accordance  with  the  decision  in  the  case  of  Backus  v.  McCoy, 
that  a  covenant  against  incumbrances  is  a  covenant  running  with 
the  land  until  the  incumbrances  are  removed.  And,  therefore, 
that  the  plaintiff  is  entitled  in  this  ease  to  recover  ior  the  breach 
of  such  covenant. 

The  next  question  is  as  to  the  measure  of  damages,  and  upon 
this  question  we  have  had  much  difficulty.  It  is  said,  in  the  books, 
that  the  covenant  against  incumbrances  is  a  contract  of  indem- 
nity, and  hence  it  is  argued  that  the  covenantee  may  recover  to 
the  extent  of  the  amount  he  has  paid  to  extinguish  the  incum- 
brance. If  this  be  correct,  then,  upon  this  covenant,  a  *re-  [334 
covery  to  a  much  greater  amount  may  be  had  than  upon  the 
covenant  of  warranty,  which  is  ever  considered  the  principal 
covenant  in  a  deed.  In  the  case  before  us,  the  consideration 
money  paid  to  Burnet  and  Corry  for  the  land  was  $1,020.  If 
the  plaintiff  had  entirely  lost  the  land  by  paramount  title,  all  he 
could  have  recovered  would  have  been  this  sum,  together  with  in- 
terest. But  he  has  not  been  deprived  entirely  of  the  land.  He 
has  paid  off  an  incumbrance  amounting  to  81,773.96.  If  in  the 
present  action  he  can  recover  this  amount  with  interest,  he  re- 
covers more  than  he  would  have  done  had  he  entirely  lost  the 
land.     There  would  seem  to  be  some  inconsistency  in  this. 

That  in  an  action  for  the  breach  of  a  covenant  against  incum* 
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brances,  tho  measuro  of  damage  is  the  amoant  paid  in  good  faith 
to  remove  such  iDcumbrances,  is  Hustained  by  the  following  au- 
thorities:  Delavergne  v,  Norris,  7  Johns.  358;  Hall  r.  Dean,  13 
Johns.  105 ;  Leffingwell  t>.  Elliott,  10  Pick.  204 ;  Brooks  v.  Moody, 
336]  20  Pick.  474;  Prescott  v.  Truman,  4  Mass.  *627.  Many 
other  cases  might  be  cited  to  the  same  point,  but  it  is  unnecessary, 
as  they  are  referred  to  in  the  argument  of  counsel.  But  in  none 
of  these  cases  does  it  appear  that  the  amount  paid  to  remove  in- 
cumbrances exceeded  the  amount  of  consideration  money  paid  for 
the  land. 

Chancellor  Kent,  in  his  commentaries,  4  Kent  Com.  476,  2  ed., 
says,  "If  the  subsisting  incumbrances  absorb  the  value  of  the  land, 
and  the  quiet  enjoyment  be  disturbed  by  eviction  by  paramount 
title,  the  measure  of  damages  is  the  same  as  under  the  covenants 
of  seizin  and  warranty.  The  uniform  rule  is,  to  allow  the  consid- 
eration money,  with  interest  and  cost,  and  no  more.  The  ultimate 
extent  of  the  vendor's  responsibility,  under  all  or  any  of  the  usual 
covenants  of  his  deed,  is  the  purchase  money  with  interest/* 

In  seeking  for  adjudged  cases  we  have  found  but  one  analo^oa« 
to  the  case  before  us,  and  that  is  the  case  of  Dumrick  v.  Lockwood, 
10  Wend.  142.  In  that  case  the  consideration  paid  was  tl25,  and 
the  enhanced  value  by  reason  of  improvements  was  81,000.  A 
moiety  of  the  premises  had  been  sold  by  virtue  of  a  pre-existing 
judgment  against  the  grantor.  The  action  was  for  a  breach  of 
the  covenant  against  incumbrances.  The  court  held  that  the 
grantee  was  entitled  to  recover  only  the  consideration  of  tho  pur- 
chase of  the  portion  lost,  with  interest  and  costs,  and  not  the  en- 
hanced value  in  consequence  of  improvements.  In  giving  the 
336]  opinion  of  the  court.  Chief  Justice  *Savage,  aiter  reviewing 
all  the  authorities,  in  closing,  says,  *^  Among  all  the  cases  which 
have  been  cited,  there  is  none  in  our  couil,  where  the  purchaser 
has  been  permitted  to  recover  beyond  the  consideration  money 
and  interest  and  costs.  There  is  none  in  Massachusetts  where, 
under  the  covenant  against  incumbrances,  the  purchaser  has  re- 
covered any  more,  though  there  the  rule  allows  a  recovery  for  the 
value  at  the  time  of  eviction.  All  the  reasoning  of  our  judges 
goes  to  limit  the  responsibility  of  the  grantor  to  the  consideration, 
with  interest  and  cost,  and  1  am  unwilling  to  go  further,  where 
the  principle  to  be  established  may  lead  to  greater  injustice." 

Alter  iull  consideration,  and  careful  examination,  we  have  been 
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led  to  the  oonclasion  that  the  law  is  as  laid  down  in  this  case. 
That  the  trne  measure  of  damages,  in  an  action 'for  the  breach  of 
the  covenant  against  incambranoes,  is  the  amount  paid  to  remove 
the  incumbrance,  with  interest,  provided  the  same  do  not  exceed 
the  purchase  money  and  interest.  But  in  no  case  can  a  purchaser 
recover  greater  damages  for  the  breach  of  any  of  the  ordinary 
covenants  in  his  deed,  than  for  a  breach  of  the  covenant  of  war- 
ranty. 

Judgment  will  be  entered  in  favor  of  the  plaintiff,  computing 
the  damage  upon  this  principle.    Judgment  for  the  plaintiff. 


Jonathan  Waeneb  v.  Sebeno  Lucas. 

A  vitnesg  is  not  bound  to  answer  any  question  that  will  directly  or  indirectly 
criminate  himself. 

Although  in  such  case  the  witness  is  his  own  judge,  yet  he  is  liable  to  an  ac- 
tion by  the  party,  if  his  refusal  to  testify  be  willful  and  his  excuse  false. 

Th^s  is  a  writ  of  error  to  the  common  pleas  of  the  county  of 
Ashtabula.  ' 

Wade  and  Rannet,  for  the  plaintiffs  in  error : 

To  permit  a  witness  to  judge  whether  his  answer  will  tend  to 
criminate  himself,  will  go  far  to  prevent  the  due  administration  of 
justice.  The  true  rule  is  laid  down  by  Chief  Justice  Marshall,  in 
*the  United  States  v.  Burr^  1  Rob.  215.  When  a  question  [337 
is  propounded,  it  belongs  to  the  court  to  consider  and  to  decide 
whether  any  direct  answer  to  it  can  implicate  the  witness.  If  this 
is  answered  in  the  negative,  then  he  may  answer  it  without  vio- 
lating the  privilege  which  is  secured  to  him  by  law.  If  a  direct 
answer  to  it  may  criminate  him,  then  he  must  be  the  sole  judge 
what  his  answer  would  be. 

The  same  principle  is  recognized  in  Southard  r.  Rexford,  6  Cow. 
25i;  Parkhurst  v.  Lowten,  2  Swanst.  216;  State  v.  Edwards,  2 
Nott  &  McCord,  13;  1  Stark.  Ev.  142. 

E.  Wade,  Giddinos  and  Chapper,  for  the  defendant  in  error : 

We  apjprehcnd  the  rule  to  be,  that  a  witness  may  be  his  own 
judge,  and  if  he  pleases,  may  object,  in  limine,  to  giving  any  testi- 
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mony  at  all,  on  the  ground  that  his  evidence  may  tend  to  criminate 
himself.  Some  obscurity  has  been  thrown  over  this  subject  by  at- 
tempting, in  the  coarse  of  an  examination,  to  take  from  the  witness 
and  give  to  the  court  the  right  to  determine,  whether  an  answer  to 
any  particular  question  will  or  will  not  tend  to  criminate  the  wit- 
ness. The  true  doctrine  seems  to  be,  that  if  a  wituess,  when  sworn, 
will  say  under  his  oath,  that  he  can  not  give  testimony  without 
criminating  himself,  he  can  not  be  compelled  to  testify,  but  if  he 
answers  at  all,  he  is  bound  to  disclose  the  whole.  Slate  v.  R.,  4  N. 
H.  562 ;  Southard  v.  Rexford,  6  Cow.  254.  Starkie  thus  lays  down 
the  rule,  that  a  witness,  although  he  may  refuse  to  answer  at  all,  on 
the  ground  that  his  answer  might  subject  him  to  an  indictment, 
yet  if  he  answers  at  all  be  is  bound  to  disclose  the  whole.  1  Stark. 
Ev.  143,  ed.  1834;  S.  P.,  Dixon  v.  Dale,  1  Carr  &  Payne,  278; 
Bast  V.  Chapman,  2  Carr  &  Payne,  570;  State  v,  Edward,  2  Nott 
&  McCord,  13;  Parkhurst  v.  Lowton,  2  Swanst.  215;  People  t;. 
Mathpr,  4  Wend.  236;  Story's  Eq.  PL  438;  Mifbrd's  Eq.  PI.  174; 
Faxton  v.  Douglas,  16  Yes.  242. 

Grimke,  J.  The  error  relied  upon  appears  in  a  bill  of  exceptions. 
33S]  The  defendant  in  error  was  summoned  as  a  witness  *in  a 
trial  before  a  justice  of  the  peace,  in  which  the  plaintiff  in  error 
was  a  party,  and  questions  being  put  to  him  by  the  plaintiff  in  er- 
ror, he  refused  absolutely  to  answer,  on  the  ground  that  his  answers 
would  criminate  him.  This  action  was  brought  by  the  plaintiff 
in  error  against  the  witness,  for  refusing  to  testify,  under  section 
105  of  the  justice  act,  29  Ohio  L.  189.  On  this  trial  the  plaintiff 
produced  evidence  to  show  what  were  the  questions  proposed  to 
the  defendant,  and  also  to  prove  that  any  answers  to  the  same 
could  not  possibly  implicate  him.  But  this  testimony  was  excluded 
by  the  court,  on  the  ground  that  the  witness  was  the  sole  judge 
whether  his  ansiyers  to  any  questions  put  to  him  would  have  the 
effect  of  criminating  him.  The  plaintiff  also  offered  evidence  to 
prove  that  the  justice  of  the  peace,  on  the  trial  before  him  over- 
ruled the  objection  of  the  witness,  and  directed  him  to  testify. 
But  this  evidence  also  was  excluded. 

Two  questions  seem  to  be  involved   in  the  present  inquiry: 

1.  Was  the  decision  of  the  magistrate  that  the  witness  ought  to 

testify  so  conclusive  as  to  render  his  silence  inexcusable,  and  thus 

to  authorize  a  suit  against  him  for  falsely  and  willfully  refusing  to 
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give  evidence  ?  2.  Admitting  that  the  witness  is  himself  the  ex- 
clusive jadge  whether  his  testimony  will  tend  to  criminate  him, 
does  this  privilege,  therefore,  absolve  him  from  a  suit,  the  object  of 
which  is  to  show  that  his  refusal  was  without  foundation,  and  that 
he  might  have  afforded  his  testimony  to  the  person  calling  him, 
with  perfect  safety  to  himself  ?  These  two  questions  are  very  dis- 
tinct, and  must  not  be  confounded.  The  rule  laid  down  on  the 
trial  of  Col.  Burr,  1  Bob.  242,  was  the  first  attempt  to  give  a  clear 
and  detailed  exposition  of  the  practice  of  the  court  as  to  the 
first  branch  of  the  inquiry.  It  is  there  declared,  that  "  it  is  the 
province  of  the  court  to  judge  whether  any  direct  answer  to  the 
question  proposed,  will  furnish  evidence  against  the  witness." 
The  rule  had  before  been  laid  down  in  general  terms,  that  the 
witness  is  himself  to  be  the  judge,  and  it  is  difficult  to  perceive 
how  the  court  can  be  the  judge,  if  the  bearing  of  the  testimony 
which  is  sought  to  be  disclosed  is  a  secret  locked  up  in  *the  [339 
bosom  of  the  witness,  and  if  to  give  a  reason  why  he  declined  to 
testify,  should  have  the  effect  of  paHially  revealing  that  secret, 
The  court  can  only,  be  enabled  to  judge,  when  it  understands  the 
situation  of  the  witness.  To  understand  that,  may  require  a  dis- 
closure from  the  witness  of  his  reasons  for  withholding  his  testi- 
mony, and  yet  in  giving  these  reasons  he  may  furnish  a  necessary 
link  .in  the  chain  of  testimony  against  himself.  The  rule  laid 
down  in  the  case  of  Col.  Burr,  therefore,  must  not  be  cousidered 
as  one  of  universal  application,  because  there  may  be  cases  in  which 
the  court  are  absolutely  unable  to  judge.  But  the  rule  was  un- 
doubtedly correct  in  that  particular  case;  for  the  witness  did  vol- 
untarily give  his  reasons  ibr  refusing  to  testify.  He  was  desired 
to  decipher  a  certain  letter,  and  the  witness  was  asked  if  he  under- 
stood the  cipher.  He  was  afraid  of  being  implicated  in  the  mis- 
prision of  treason  which  that  knowledge  might  imply,  but  inas- 
much as  his  present  knowledge,  his  knowledge  at  the  trial,  did 
not  necessarily  imply  that  he  was  before  acquainted  with  the 
meaning  of  the  cipher,  and  the  contents  of  the  letter,  so  as  to  in- 
volve him  in  the  guilt  of  knowing  and  concealing  the  treason,  it 
was  held  that  he  might  testify.  The  court  did  not  decide  that  he 
must  testify.  A  case  was  supposed  in  which  the  witness  might 
safely  answer  the  question  proposed,  without  undertaking  to  de- 
cide whether  that  was  the  case  of  the  witness.  The  chief  justice^ 
therefore,  very  properly  limits  the  generality  of  the  rule  which  he 
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bad  before  laid  down.  He  says,  ''  if  the  answer  may  disclose  a 
fact,  whicb  forms  a  necessary  and  esseniial  link  in  the  chain  of 
testimony,  which  would  be  sufficient  to  convict  the  witness  of  any 
crime,  he  is  not  bound  to  answer  it."  '*  In  such  a  case,  the  witness 
must  himself  judge  what  his  answer  will  be,  and  if  he  say  on  oath, 
that  he  can  not  answer  without  accusing  himself,  ho  can  not  be 
compelled  to  answer."  That  is,  inasmuch  as  it  is  impossible  for 
the  court  thoroughly  to  understand  the  situation  of  the  witness, 
or  to  comprehend  the  bearing  which  his  testimony  may  have  on 
his  past  actions  and  conduct,  he  must  necessarily,  in  the  last  re- 
340]  sort,  be  the  judge  himself  what  will  be  the  effect  *of  that 
testimony.  And  thus,  the  rule  laid  down  on  that  celebrated  trial 
does  not,  after  all,  differ  materially  from  the  rule  as  before  under- 
stood. To  make  the  witness  the  judge  what  will  be  the  effect  of 
his  answers,  might  seem  to  be  fraught  with  great  danger  and  in- 
convenience, but  in  reality  it  has  none  of  these  inconveniences. 
It  happens  in  this,  as  in  a  great  many  other  instances,  that  as 
soon  as  a  theoretical  rule  is  reduced  to  practice,  it  becomes  per- 
fectly harmless.  For  a  witness  to  refuse  to  testify,  because  his 
testimony  may  criminate  him,  is  at  once  to  pronounce  his  own 
turpitude.  Not  one  man  in  a  thousand  would,  without  reason^ 
venture  upon  so  perilous  a  situation.  The  mischief  to  the  witness 
is  60  enormous  as  to  counteract  the  mischief  on  the  other  side, 
and  to  render  the  rule  in  its  operation  both  a  wise  and  salutary 
one. 

In  the  United  States  t?.  Smith,  4  Day,  123,  which  was  an  action 
to  recover  a  penalty  for  transporting  slaves  from  one  foreign  port 
to  another,  a  particeps  criminis,  after  the  expiration  of  two  years 
from  the  commission  of  the  offense,  without  any  prosecution  com- 
menced against  him,  was  compelled  to  testify  against  the  deTend- 
ant,  although  it  was  objected  that  he  had  fled  from  justice,  and 
conpequently  was  excluded  from  the  benefit  of  the  statute  of  lim- 
itations. The  court  declared  that  they  would  take  care  that  no 
prosecution  should  be  commenced  against  the  witness.  I  do  not 
know  that  the  principle  of  this  decision  can  be  defended  to  tho 
extent  to  which  it  goes,  even  admitting  that  a  witness  is  bound  to 
answer,  where  his  answers  will  only  disgrace,  and  not  criminate 
him,  a  very  disputed  question  even  at  the  present  day.  But  two 
things  are  to  bo  noticed  as  worthy  of  observation :  fiist,  that  the 
witness  himself  placed  the  court  in  possession  of  his  situation,  and 
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secondly,  that  the  court  forbid  the  attorney  general  from  institut- 
ing a  prosecution  against  him.  The  court  supposed,  at  any  rate, 
that  these  oircamstanees  furnished  a  sufficient  exception  to  the 
general  rule. 

In  the  case  of  the  People  t;.  Mather,  4  Wend.  229,  which  was  a 
prosecution  growing  out  of  the  Morgan  affair,  a  witness  was  of- 
fered, who  refused  to  testify,  because  his  testimony  *might  [341 
have  a  tendency  to  criminate  him.  It  was  at  first  suggested 
that  inasnxuch  as  a  prosecution  for  the  abduction  of  Morgan  was 
barred  by  the  statute  of  limitations,  the  witness  might  safely 
testify,  but,  on  the  other  hand,  as  there  was  no  statute  of  limita- 
tions to  the  murder^  it  was  decided  that  the  witness  was  not  bound 
to  testify.  I  confess  I  do  not  see  how  he  could  be  compelled  to 
testify,  if  therahad  been  no  murder,  provided  a  witness  is  not  bound 
to  answer  any  question  which  will  disgrace  him,  or  involve  him  in 
shame  or  reproach.    The  People  v,  Herrick,  13  Johns.  82. 

The  bill  of  exceptions  in  the  present  case  states  that  the  magis- 
trate overruled  the  objection  of  the  witness,  and  directed  him  to 
testify ;  but  what  were  his  reasons  for  so  doing,  under  what  cir- 
enmstances  he  made  that  decision,  is  nowhere  disclosed.  To 
determine  that  the  court  of  common  pleas  erred  in  refusing  to 
hear  testimony  that  the  magistrate  did  so  decide,  without  under- 
^  standing  what  were  his  reasons,  would  be  to  determine  at  random. 
There  are  cases  in  which  the  decision  of  a  court  speaks  for  itself; 
but  this  is  one  in  which  it  is  indispensable  to  know  the  ground  on 
which  it  has  proceeded,  as  well  as  its  final  determination.  It  does 
not  appear  but  what  the  witness  was  right,  and  the  magistrate 
wrong.  The  mere  fact  that  the  magistrate  overruled  the  scruples 
of  the  witness,  is  not  sufficient  to  enable  this  court  to  say  whether 
the  witness  willfully  and  falsely  refused  to  testify. 

But  as  to  the  second  branch  of  the  case,  it  seems  to  be  supposed 
that  if  the  witness  is  in  the  last  resort,  the  exclusive  judge  of  what 
will  be  the  tendency  of  his  answers  to  certain  questions,  that  this 
not  only  protects  him  fro*m  giving  testimony,  but  protects  him  also 
from  a  suit  the  object  of  which  is  to  show  that  his  refusal  was 
without  foundation,  that  it  was  both  willful  and  false.  It  is  sup- 
posed, in  other  words,  that  the  decision  of  the  witness  is  without 
appeal,  not  merely  on  the  trial  where  he  is  offered,  but  in  any 
future  proceeding  which  may  be  set  on  foot  for  the  purpose  of 
elucidating  the  truth.    Such,  however,  does  not  appear  to  me  to  be 
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a  fair  inference;  and  the  protection  ^vbicli  is  thrown  around  the 
342]  witness  as  such  ^is  rather  a  reason  why  he  should  be  subjected 
to  an  action  if  he  has  abused  that  privilege.  It  will  be  remarked 
that  the  reason  why  the  witness  is  not  bound  to  testify,  is  not  be- 
cause he  may  not  be  proved  to  have  been  guilty  of  a  crime,  but 
because  he  shall  not  be  compelled  to  prove  the  fact  himself.  The 
existence  of  the  privilege  as  such  has  no  connection  with  any  aflter- 
proceedings  which  may  be  had  where  the  question  of  privilege 
does  not  arise.  The  law  simply  declares  to  the  witness  that  if  his 
answers  may  tend  to  criminate  him,  he  shall  not  be  compelled  to 
answer,  that  in  making  his  determination,  he  must  judge  for  him- 
self, but  that  in  so  doing  he  acts  at  his  peril.  He  must  not  expect 
BO  extraordinary  a  protection  to  be  afforded  him,  without  some 
corresponding  protection  to  the  rest  of  the  community.  If,  there- 
fore, it  can  afterward  be  proved  on  a  direct  issue  made  for  that 
purpose,  that  he  has  willfully  and  falsely  refused  to  testify,  he  shall 
be  answerable  for  the  consequences.  It  is  supposed  in  the  argu- 
ment that  the  privilege  exists,  not  only  in  a  case  where  an  occa- 
sion for  its  exercise  arises,  but  in  one  also  where  no  such  occasion 
can  possibly  occur.  For  it  is  of  the  essence  of  the  privilege  that 
it  only  exists  where  the  person  concerned  occupies  the  position  of 
a  witness  and  not  that  of  a  party.  The  inquiry,  and  the  purpose 
for  which  the  inquiry  is  made,  are  entirely  different  in  the  two 
cases.  In  the  first,  it  is  not  established  as  a  fact  that  the  witness 
told  the  truth  when  he  refused  to  testify,  whereas  the  action 
against  the  witness  is  brought  for  the  very  purpose  of  ascertaining 
that  fact.  Because  on  one  occasion  a  witness  is  excused  from 
testifying,  it  does  not,  therefore,  follow  that  on  another  and  a 
totally  different  occasion  the  truth  and  reasonableness  of  the 
excuse  should  be  taken  for  granted.  As  a  witness  he  is  protected 
because  his  answers  might  criminate  him ;  but  the  object  of  the 
suit  instituted  against  him  may  be  to  prove  that  he  is  innocent, 
and  not  guilty  of  any  offense.  It  could  hardly  be  contended  that 
if  a  witness  were  to  confess  that  he  had  been  guilty  of  perjury  in 
refusing  to  testify,  his  confession  would  not  be  proper  evidence 
against  him.  And  if  it  could  not,  then  the  argument  advanced 
343]  for  the  purpose  of  showing  that  in  no  instance  ^an  a  suit 
be  instituted  against  him,  falls  to  the  ground,  for  confessions  are 
only  one  species  of  evidence  to  establish  a  fact  sought  to  be 
proved.  The  refusal  of  a  witness  to  testify,  therefore,  if  it  is  will- 
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ful  and  false,  seems  to  me  to  stand  upon  the  same  ground,  as 
every  other  species  of  miscondact  of  one  person  which  produces  an 
injury  to  another.  He  who  undertakes  to  prove  that  an  answer 
to  a  question  put  to  a  witness  can  not  possibly  criminate  him,  has, 
to  be  sure,  a  very  difficult  task  to  perform.  The  difficulty,  indeed,  is  , 
all  on  that  side,  for  not  only  is  a  witness  excused  from  answering, 
where  the  effect  would  be  to  involve  him  in  guilt,  he  is  excused 
where  his  answers  would  furnish  one  essential  link  in  a  chain  of 
testimony  conducing  to  the  same  end. 

The  result  is,  that  the  court  of  common  pleas  erred  in  rejecting 
the  testimony  which  was  offered  to  prove  what  were  the  questions 
proposed  to  the  defendant,  and  that  any  answers  to  the  same 
could  not  possibly  criminate  him.    Judgment  reversed. 


♦Gboegb  W.  Oaks  v,  Bliphalbt  Wyatt.  [344 

This  was  an  action  of  replevin.  The  declaration  was  in  the 
common  form.    Plea,  non  detinet. 

On  the  trial,  before  Judges  Lane  and  Geimkb,  in  the  county 
of  Cuyahoga,  the  defendant,  oflPered  to  prove  that  he  levied  upon 
and  held  the  property  in  dispute,  as  a  constable,  by  virtue  of 
three  executions  against  the  goods  and  chattels  of  one  George  B. 
Sperring. 

The  plaintiff  objected  to  the  admission  of  this  testimony  under 
the  issue  of  non  detinet,  without  special  plea  or  notice.  The  ob- 
jection was  overruled,  and  a  bill  of  exceptions  taken.  Applica- 
tion was  made  for  the  allowance  of  a  writ  of  error,  but  a  non  dllO' 
eatur  was  indorsed  by  the  four  judges. 

Payne  &  "Wilson,  for  the  plaintiff  in  error. 

S.  J.  Andrews,  contra. 
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Supreme  Court  of  Ohio, 

IN  BANK, 
DECEMBER  TERM,  1841. 


fbesent: 
Hon.  EBENBZBB  LANE,  Chief  Justicb. 
Hon.  EEUBEN  WOOD,  ) 

Hon.  peter  HITCHCOCK,      >  Juatiom. 
HoxV.  FREDERICK  GRIMKE.) 


James  Winn  r.  The  State  op  Ohio. 

Neither  the  Supreme  Court  nor  the  eourt  of  common  plena  has  any  power  to 
issue  a  certiorari  in  criminal  cases. 

This  is  a  writ  of  certiorari  to  the  court  of  common  pleas  of  the 
county  of  Muskingum. 

Grimke,  J.    James  Winn  was  prosecuted  before  a  justice  of  the 
peace  in  Muskingum  county  for  an  assault  and  battery.    He  did 
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not  plead  gailty,  bat  was,  Dot  withstanding,  finod  by  the  magistrate. 
To  reverse  this  judgment,  he  sued  out  a  writ  of  certiorari  in  the 
court  of  common  pleas.  The  court  dismissed  the  writ  for  want 
of  jurisdiction,  and  to  reverse  this  order  the  present  writ  of  certi- 
orari  was  sued  out  of  this  court. 

Beforo  the  act  allowing  write  of  error  in  criminal  cases,  it  was 
considered  the  settled  law  of  the  state  that  no  power  existed  in 
the  Supreme  Court  to  award  them ;  the  reason  of  which  H^was,  [346 
that  the  courts  have  no  common  law  jurisdiction  in  criminal  cases. 
Certain  implied  powers  must  necessarily  be  vested  in  the  courts 
of  justice,  from  the  nature  of  their  institution,  but  jurisdiction  of 
crimes  against  the  state  is  not  one  of  them.  All  the  legislative 
provisions  respecting  proceedings  in  certiorari^  are  contained  in  the 
act  defining  the  powers  of  justices  of  the  peace,  and  there  is  not 
one  of  them  which  has  any  application  to  proceedings  in  criminal 
cases.  Section  62  is  indeed  inconsistent  with  any  such  intention 
on  the  part  of  the  legislature,  for  it  declares  that  the  cause  shall 
be  retained  by  the  court  for  trial  and  judgment,  as  in  cases  of 
appeal.  If  any  inconvenience  results  from  this  state  of  the  law, 
it  maybe  remedied  by  the  legislature,  who  have  already  authorized 
the  writ  of  error  in  certain  specified  cases, 

I  would  remark,  however,  that  if  the  court  of  common  pleas 
could  exercise  common  law  jurisdiction,  that  it  would  be  doubtful 
whether  the  mischief  complained  of  could  be  prevented.  A  writ 
of  error  in  criminal  cases  (and  a  writ  of  certiorari  is  substantially 
a  writ  of  error)  never  operates  in  Great  Britain  as  a  supersedeas, 
"  It  has  been  thought  better,"  says  Lord  Eldon,  in  Huguenin  v. 
Bosely,  15  Vesey,  180,  "  that  particular  mischief  should  bo  suffered 
than  that  there  should  be  delay  in  inflicting  the  punishment." 
Mr.  Erskine,  in  the  celebrated  case  of  The  King  v.  Stockdale,  in 
answer  to  the  remarks  of  the  solicitor  general,  that  if  his  clieqt 
felt  himself  aggrieved  by  the  judgment  of  the  court,  he  might 
prosecute  a  writ  of  error,  reminds  him  that  it  could  have  no  effect, 
that  this  client  would  be  sure  to  suffer  the  penalty  of  the  law,  even 
while  the  writ  of  error  was  pending. 

I  have  said  that  the  writ  of  certiorari  is  essentially  a  writ  of 
error.  It  is  true,  it  lies  only  in  those  cases  where  the  proceedings 
are  not  according  to  the  course  of  the  common  law;  but  the  writ 
itself  constitutes  a  part  of  the  body  of  the  common  law.  And  if 
it  were  the  creature  of  legislative  enactment  in  England,  the  diffi- 
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culty  would  be  still  farther  increased,  as  we  have  no  enactment 
aathorizing  it  in  criminal  cases,  and  declaring  the  coarse  of  prac- 
tice under  it. 

347]  *In  England,  the  court  of  king's  bench,  by  yirtue  of  ita 
superintending  control  over  all  subordinate  tribunals,  has  juris- 
diction of  writs  of  certiorari.  The  exercise  of  the  power  has 
grown  up  under  the  sanction  of  that  common  law  principle.  But 
with  us  it  has  always  been  a  maxim  (I  may  say  a  part  of  the 
common  law  of  Ohio),  that  the  whole  course  of  procedure  relative 
to  crimes  against  the  state  should  be  the  subject  of  legislative 
enactment.  There  are  the  wisest  reasons  for  the  adoption  of  this 
principle,  and  once  adopted  in  the  gross,  it  becomes  impossible 
not  to  follow  it  in  its  details. 

Judgment  affirmed. 

GoDDARD  and  Convsbs,  for  the  plaintiff  in  error. 

Stillwell,  for  the  state. 


William  Marsh  v.  Samuel  Beed. 

After  the  right  to  real  estate  has  been  satisfaotorily  established  at  law,  equity 
will  quiet  the  title  against  any  further  disturbance.  It  is  not  material 
what  number  of  trials  have  been  had,  whether  two  or  more,  so  that  the 
right  be  satisfactorily  established. 

In  government  surveys,  a  corner  made  by  the  surveyor  arbitrarily  or  by  mia. 
take  can  not  control  the  field  notes  as  returned  to  the  proper  office. 

This  is  a  bill  in  chancery  from  the  county  of  Scioto. 

It  is  brought  by  the  complainant  to  be  secured,  by  the  decree  of 
this  court,  in  the  possession  of  a  tract  of  land  which  has  been  the 
subject  of  litigation  in  repeated  suits  at  law.  The  bill  alleges 
that  the  complainant  is  in  possession  of  the  land,  and  that  he  has 
the  legal  title  to  it.  That  the  defendant,  on  April  2,  1832,  insti- 
tuted an  ejectment  against  him,  which  was  appealed  to  the  Sa* 
preme  Court,  and  being  tried  by  a  jury,  a  verdict  and  judgment 
was  rendered  for  the  present  plaintiff.  That  the  defendant  not 
348]  being  satisfied  with  this  result,  ^commenced  another  eject- 
ment for  the  same  land,  in  the  common  pleas  of  Scioto  county ; 
that  this  suit,  like  the  former,  was  appealed  to  the  Supreme 
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Court,  where,  like  the  last,  it  was  tried  by  a  jury,  and  that  on 
Babfltantially  the  same  teetimoDy  the  present  plaintiff  again  re« 
covered  a  verdict  and  judgment.  That  the  defendant  moved  for 
a  new  trial  for  misdirection  of  the  court,  that  this  motion  was 
taken  tb  the  oonrt  in  bank,  where  it  was  elaborately  argued,  and 
that  the  court,  after  a  very  full  consideration,  were  of  opinion 
that  there  was  no  error  in  the  instructions  of  the  court  who  tried ' 
the  cause,  and  thus  refused  to  grant  a  new  trial* 

The  bill  then  alleges  that  notwithstanding  this  apparently  final 
determination  of  the  matter,  the  defendant  has  instituted  a  third 
action  of  ejectment  against  him.  The  plaintiff,  therefore,  in  con- 
sequence of  these  repeated  efforts  to  disturb  a  title,  which  has  so 
often  been  adjudged  to  be  good  in  the  proper  forum,  has  filed  this 
bill  to  quiet  his  title. 

The  answer  relies  principally  on  the  misconstruction  which 
was  given  on  the  former  trials  to  the  laws  of  the  United  States 
under  which  both  parties  claimed ;  for  it  admits  the  possession 
of  the  plaintiff,  and  the  various  recoveries  which  have  been  hith- 
erto had. 
Mr.  YiNTON,  for  the  complainant :  ^ 

The  complainant  is  entitled  to  relief  on  two  grounds:  First,  by 
the  general  rules  of  equity,  and,  sedand^  under  the  statute. 

When  litigation  has  been  carried  on  till  the  chancellor  is  satis* 
fied,  or,  in  other  words,  till  in  his  opinion  the  merits  of  the  case 
have  been  fully  and  fairly  investigated,  he  will  interpose  and 
quiet  the  title.  Nor  is  it  necessary  that  there  should  be  any  pre- 
cise number  of  trials  at  law.  The  chancellor  is  to  be  satisfied,  and 
then  he  gives  relief..  2  Story's  Com.  152 ;  Huntington  v.  Rickall, 
8  Johns.  601 ;  Tenham  v.  Herbert,  2  Atk.  483. 

The  case  made  by  the  complainant  comes  within  section  14  of 
the  chancery  act.  It  is  a  question  of  metes  and  bounds,  and  in 
such  cases  the  court  will  look  to  the  several  ^verdicts  which  [349 
find  the  true  boundaries.    Porter  v.  Robb,  7  Ohio,  211,  pt.  1. 

T.  Scott  k  Son,  for  the  defendant,  insisted  that  the  complain- 
ant had  made  no  case  for  equitable  relief,  and  they  cited  East 
India  Co.  v.  Keighley,  4  Mad.  Ch.  21 ;  Lenox  v.  Prout,  3  Wheat 
527;  Hughes  v.  Blake,  6  Wheat  468;  Leeds  v.  Marine  Ins.  Co.,  2 
Wheat  380  ;  Handy  v.  Harding,  11  Wheat.  103 ;  English  v.  Pox- 
all,  2  Pet  612 ;  Vattier  t?.  Hinde,  7  Pot  274 ;  Boone  v.  Chiles,  10» 
Pot  209. 
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Grimke,  J.  The  issuo  which  the  defendant  attempts  to  make 
in  this  case,  appears  to  me  to  be  entirely  irregular.  It  contradicts 
all  the  most  settled  principles  by  which  a  court  of  chancery  is 
governed.  I  doubt  whether  it  would  be  competent  for  this  court 
to  re-examine  a  title  which  has  been  heard  and  determined  in  a 
^ourt  of  law,  and  of  which  a  court  of  law  appropriately  and  ex- 
clusively had  cognizance.  It  is  not  like  an  issue  directed  out  of 
chancery,  where  the  court  is  at  liberty,  notwithstanding  the  find- 
ing of  a  jury,  to  make  up  a  decree  upon  its  own  opinion  of  the 
merits  of  the  controversy.  In  that  case  the  proceedings  originate 
in  a  court  of  equity;  the  issue  at  law  is  not  a  matter  of  course,  it 
depends  upon  the  discretion  of  the  court,  and  the  verdict  in  the 
other  court  is  so  merely  auxiliary  to  the  proceedings  in  chancery 
that  it  does  not  necessarily  constrain  this  last  court  to  renounce 
an  opinion  which  may  be  directly  adverse  to  it;  I  admit,  indeed, 
that  if  this  bill  were  filed  under  section  14  of  the  chancery  act,  it 
would  be  competent  for  the  court  to  examine  the  title,  because  there 
also  the  proceeding  is  an  original  one  in  chancery.  But  neither 
of  these  is  the  case  here;  the  bill  is  framed  under  the  general 
jurisdiction  which  a  court  of, chancery  exercises  in  cases  of  this 
kind,  which  is  to  quiet  a  party  in  the  possession  of  a  title  which 
has  been  already  tried  and  determined  at  law,  and  which  fact 
alone  almost  gives  a  complainant  a  peremptory  right  to  demand 
a  perpetual  injunction  against  any  further  disturbance  of  his 
•350]  right.  Section  14  of  the  *statute,  to  which  I  have  referred^ 
confers  upon  a  complainant  a  greater  advantage  than  he  before 
possessed,  inasmuch  as  it  does  not  require  a  previous  trial  at  law. 
But  this  complainant  has  not  pursued  this  summary  remedy;  he 
is  satisfied  with  procuring  the  more  difficult  and  arduous  relief 
which  a  court  of  chancery,  independently  of  statute,  is  in  the  or- 
dinary habit  of  granting.  He  presents  a  case,  where,  upon  a  con- 
troversy relating  to  the  boundary  of  land,  he  has  obtained  two 
verdicts  and  judgments  in  ejectment,  and  where,  in  addition  to 
this,  the  validity  of  his  title  has  been  still  further  fortified  by  a 
re-examination  of  the  law  of  the  case  in  the  court  of  highest  re- 
sort. The  extreme  inconsistency  and  confusion  which  would  be 
produced,  if  in  the  present  suit  the  merits  of  the  original  contro- 
versy were  to  be  tried,  will  be  evident  on  the  slightest  refiection. 

This  proceeding  could  not  be  here  if  the  title  had  not  been  pre- 
viously determined  at  law.    It  is  that  which  gives  the  equity 
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court  its  whole  jurisdiction,  because  the  controversy  involving  a 
matter  which  pertains  exclusively  to  a  court  of  law,  the  court  of 
chancery  can  only  determine,  not  whether  the  title  has  been 
rightly  found  at  law,  but  whether  sufficient  effort  has  been  made 
in  order  to  its  being  rightly  found.  If  this  were  not  the  case  the 
parties  and  the  court  would  be  moving  in  a  perpetual  circle,  and  the 
controversy  could  never  be  terminated.  I  do  not  mean  to  say  that  a 
court  of  chancery  may  not  decline  the  relief  asked,  but  that  will  still 
be,  not  because  it  puts  a  different  construction  on  the  title,  but  be- 
cause the  case  does  not  assume  a  shape  for  equitable  interposition. 
Now  what  is  the  rule  which  is  usually  and  habitually  admin- 
istered in  cases  of  this  kind?  It  id  that  a  complainant  shall  be  in 
possession,  and  that  he  shall  have  established  his  right  at  law. 
No  precise  number  of  trials  is  necessary.  "  I  am  inclined  to 
think,"  says  Kent,  C.  J.,  in  Huntington  v.  Rickall,  3  Johns.  601, 
"that  there  is  no  positive  rule  as  to  the  number  of  verdicts  which 
must  precede  the  bill  of  peace."  Story,  in  his  Commentaries,  vol. 
I,  p.  152,  says  the  same  :  "  If,"  says  he,  "  the  trial  has  been  satis- 
.Itctorily  established  at  law,  it  is  not  material  *what  number  [351 
sj  trials  have  taken  place,  whether  two  or  more."  Can  there  be 
H  doubt,  then,  but  that  this  complainant  is  entitled  to  the  relief  he 
asks?  The  mere  history  of  the  case,  in  its  progress  through  the 
other  court,  demonstrates  that  the  title  has  been  satisfactorily  es. 
tablished.  The  questions  of  law  were  elaborately  argued  and 
carefully  examined  by  the  court ;  and  although  we  have  properly 
nothing  to  do  with  the  nature  of  the  title  now,  yet  we  have  again 
re-examined  it,  and  are  satisfied  that  the  principle  which  was  de- 
termined at  law  was  correct.  That  principle  was,  that  in  exe- 
cuting surveys  under  the  laws  of  the  United  States  the  mere 
marking  a  corner  by  the  surveyor  establishes  no  boundary,  but 
each  marked  corner  is  controlled  by  the  actual  division  lines 
made,  field  notes  of  which  are  returned  to  the  proper  officers  and 
preserved  according  to  law.  This  is  no  more  than  declaring  an 
acknowledged  principle,  that  in  surveys  executed  by  the  officers 
of  the  United  States  the  lines  legally  run  and  established  by 
them,  and  not  those  which  are  arbitrarily  and  mistakenly  drawn, 
constitute  the  true  boundaries  of  the  lapd.  The  plaintiff  is  there- 
fore entitled  to  a  decree  for  a  perpetual  injunction,  securing  him 
against  any  further  (Jisturbunoe  of  the  title  and  possession  of  the 
land.    Decree  for  the  <ioaij>:vnant. 
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Harman  Stidger  and  wife  v,  Madison  Retnolds. 

A  partner  wbo  takes  on  himself  the  entire  control  of  the  business  of  the  firm 
is  chargeable  with  the  ordinary  profits  of  the  business  be  undertakes  to 
conduct,  and  it  lies  on  him  to  explain  by  proof  the  causoe  of  bis  failure 
to  make  ordinary  profits. 

This  is  a  bill  in  chancery,  from  the  coanty  of  Stark. 

Lane,  C.  J.  In  1833,  Mrs.  Betsey  Reynolds,  now  the  wife  of 
Harman  Stidger,  made  an  agreement  with  her  brother-in-law,  the 
defendant,  to  enter  into  partnership  in  farming,  milling,  and 
merchandise.  The  fixed  capital  was  furnished  by  Mrs.  Reynolds ; 
362]  the  floating  capital  was  to  be  provided  on  their  *joint  credit. 
The  defendant  was  to  take  charge  of  the  entire  business^  and  to  exert 
his  tdmost  attention  and  time  in  carrying  it  on;  the  losses  were  to 
be  equally  shared,  and  the  profits,  after  paying  Mrs.  Reynolds 
S200  per  annum,  were  to  be  equally  divided. 

The  partnership  subsisted,  and  was  properly  managed  for  moro 
than  two  years,  and  terminated  by  mutual  consent  The  present 
suit  is  brought  to  enforce  a  settlement  of  its  accounts. 

The  case  has  been  twice  referred,  and  it  is  now  before  ua  upon 
exceptions  to  the  last  master's  report.  It  is  reserved  to  determine 
if  the  principles  are  just  upon  w))ich  he  acted  in  taking  the  ac* 
count. 

The  plaintiffs  insisted  that  they  had  a  right  to  hold  the  defend- 
ant  "accountable  for  such  profits  as  could  or  ought  to  have  been 
made  by  judicious  management  and  ordinary  success,  in  the  sev- 
eral branches  of  business  conducted  by  this  firm,  in  the  situation 
it  occupied  at  the  time,  and  under  the  circumstances  apparently 
attending  its  operations." 

The  defendant  admitting  this  was  the  proper  general  rule, 
claimed  that  where  he  could  show  the  amount  invested  and  the 
amount  drawn  out  by  each,  the  amount  of  property  on  hand,  and 
the  amount  of  debts  due,  the  profits  may  be  computed  from  theao 
elements,  although  he  is  unable  to  exhibit  a  running  account  of 
all  the  receipts,  expenditures,  profits,  and  losses  of  the  business  of 
the  firm. 
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The  master,  finding  no  evidence  tending  to  excite  saspicion  of 
the  want  of  integrity  in  Beynolds,  or  tiiat  his  property  had  in- 
creased in  any  direction  in  a  ratio  disproportioned  to  his  admit- 
ted resources,  and  that  a  son  of  Mrs.  Stidger,  whose  means  of 
knowledge  of  the  operations  of  the  firm  were  ample,  testified  he 
never  supposed  any  money  or  goods  of  the  partnership  were  ever 
appropriated  by  Reynolds  without  account,  and  that  ho  believed 
Reynolds  made  every  proper  effort  to  make  the  business  profita- 
ble, has  thought  it  most  consistent  with  equity  to  adopt  the  plan 
of  the  defendant  as  the  basis  of  his  account. 

The  master  is  correct  in  his  apprehension  that  the  evidence 
*in  the  case  in  no  degree  leads  to  the  belief  of  any  want  of  [353 
integrity  and  good  faith  in  Reynolds,  or  that  there  has  been  any 
want  of  effort  to  render  the  business  productive  ;  and  it  is  highly 
probable  that  whatever  be  the  principles  of  taking  the  account, 
the  results  will  not  diff^er  widely  from  those  reached  by  the  master. 

But  these  principles  may  be  applied  to  other  cases,  and  they 
should  be  such  as  are  calculated  to  produce  a  just  account  in  all 
settlements  with  trustees.  The  defendant  placed  himself  in  a  sit- 
uation where  he  assumed  "  to  take  the  charge  of  the  entire  business, 
and  exert  his  utmost  attention  and  time  in  carrying  it  on."  To 
this  situation  the  duty  of  account  was  of  necessity  incidental,  and 
the  plaintiff  had  a  right  to  demand  of  him,  either  the  profits  which 
the  business  ordinarily  affords,  or  an  explanation  of  the  causes 
which  have  rendered  it  less  productive.  It  would  not  do  to  per* 
mit  a  guardian  or  a  trustee  intrusted  with  the  management  of 
another's  property,  to  discharge  himself  from  his  responsibilities, 
by  showing  the  amount  received,  the  amount  on  hand,  and  his  ex- 
penditures, with  proof  of  his  general  fitness  and  integrity.  He  has 
incurred  the  obligation  to  render  the  subject  of  his  trust  productive, 
and  he  does  not  meet  his  duties  unless  he  shows  ordinary  profits 
or  the  causes  of  failure.  The  adoption  of  a  rule  less  stringent  would 
give  opportunity  in  many  cases  for  the  trustee  to  abstract  from 
the  funds  with  little  risk  of  detection. 

The  master  was  not  at  liberty  to  change  this  general  rule,  and 
the  account  must  be  retaken.  In  the  absence  of  a  full  and  regular 
account,  he  must  ascertain  ordinary  profits  of  such  business,  and 
require  of  the  defendant  proof  to  relievo  him  from  this  liability. 

The  allowance  of  a  commission  for  collecting  since  the  dissolution 
of  the  partnership,  of  which  the  plaintiffs  complain,  appears  to  us 
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just.  When  the  partnership  was  dissolved,  the  uncollected  dehts 
might  have  been  divided,  bat  there  was  no  liability  on  the  defend- 
354:]  ant  to  collect  them.  If,  with  the  consent  *of  his  partner,  he 
assumed  this  labor,  a  compensation  for  his  trouble  was  a  proper 
charge  against  the  firra.f 

H.  Griswold,  for  the  complainants. 

Harbis  and  Brown,  for  the  defendant. 


Alexander  C.  Farrington  v.  The  State  op  Ohio. 

Tho  letter  of  a  cashier  of  a  bank  in  New  York,  to  whom  paper  aaid  to  be 
forged  had  been  sent  for  collection,  making  suggestions  as  to  the  residence 
of  the  parties  to  the  paper,  is  not  competent  evidence  against  one  charged 
with  the  forgery.  Nor  is  the  protest  of  a  notary,  certifying  that  the 
parties  to  the  paper  are  not  to  be  found  in  New  York. 

This  is  a  writ  of  error  to  the  court  of  common  pleas  of  the  county 
of  Gallia. 

The  plaintiff  in  error  was  indicted  at  the  April  term  of  the  court 
355]  of  common  pleas,  1841,  and  tried,  convicted,  and  sentenced  ^to 
imprisonment  in  the  penitentiary,  at  the  July  term  thereafter, 

tTho  partnership  agreement  was  in  these  words :  *^  It  is  agreed  between 
Betsey  S.  Beynolds  and  Hadison  Reynolds  to  enter  into  partnership  in  the 
business  of  farming,  milling,  and  merchandising,  for  and  during  the  term  of 
three  years  from  the  first  day  of  September  next,  by  the  name,  style,  and 
firm  of  M.  Reynolds  &  Co.  The  said  Betsey  S.  Reynolds  to  furnish  tho 
mills  and  farm,  comprised  of  the  mills,  half  of  section  21,  and  the  south- 
west quarter  of  section  16,  of  township  3,  of  range  8,  in  Stark  county,  Ohio ; 
and  the  capital  for  the  purpose  of  carrying  on  the  farming,  milling,  and  mer- 
chandising is  to  be  furnished  by  the  parties  respectively  in  equal  proportions; 
and  if  at  any  time  a  larger  proportion  than  one-half  should  be  furnished  by 
either  of  the  parties,  the  excess  is  to  be  charged  to  the  firm,  with  interest. 
The  said  Madison  Reynolds  is  to  take  charge  of  the  entire  business,  and  to 
exert  his  utmost  attention  and  time  in  carrying  on  tho  business,  and  in  en- 
deavoring to  make  it  profitable.  The  said  mill  and  farm,  during  the  time, 
to  be  kept  in  good  repair,  and  taxes  upon  all  the  active  capital,  and  also  taxes 
upon  the  north  half  of  section  21,  are  to  be  paid  at  the  expense  of  the  firm  ; 
and  all  loses  arising  out  of  the  business  to  be  equally  shared  by  the  parties, 
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for  the  crime  of  forgery.    This  conviction  he  seeks  to  reverse  by 
the  prosecatioQ  of  this  writ  of  error. 

J.  Welch,  for  the  plaintiff  in  error,  cited  2  Stark  Bv,  374;. 
Titford  t;.  Knott,  2  Johns.  Cas.  211 ;  Goodtitle  v.  Braham,  4  Term, 
497. 

A..  T.  HoLooMB,  for  the  state. 

Wood,  J.  This  indictment  contains  nnmerons  counts.  In  some 
of  them  the  plaintiff  is  charged  with  the  forgery  of  certain  prom, 
issory  notes  in  the  name  of  John  O.  Batley  as  maker,  bearing  date 
in  New  York,  payable  to  the  order  of  James  Murphy,  at  the  City 
Bank,  and  also  with  the  forgery  thereon  of  the  indorsement  of  the 
payee,  and  with  the  intent  to  defraud  the  Bank  of  Gallipolis. 

In  other  counts  the  forgery  of  certain  bills  of  exchange  is  averred, 
with  the  same  intent,  in  the  name  of  M.  S.  as  the  drawer,  with  the 
acceptances  of  John  Murphy,  the  drawee,  and  the  indorsements  of 
L.  T.,  the  payee,  also  forged  thereon  by  the  plaintiff  in  error,  and 
all  payable  at  the  City  Bank,  and  bearing  date  at  the  same  place 
with  the  said  promissory  notes. 

On  the  trial  several  bills  of  exceptions  were  taken  to  points  ruled 
by  the  court.  These  exceptions  are  far  more  numerous  than  the 
counts  in  the  indictment,  and  we  may  say,  with  the  Supreme  Court 
of  New  York,  in  the  People  v.  Rathbun,  21  Wend.  547,  that  many 
of  them  are  so  extremely  frivolous,  that  the  counsel  who  procured 
their  original  insertion  have  omitted  them  in  framing  the  argu- 
ment for  the  court,  and  those  not  especially  noticed  by  us  may  all 
be  considered  as  overruled  by  the  authority  of  the  maxim,  de  mm- 
imis  non  curat  lex. 

Two  of  the  exceptions,  however,  are  not,  in  our  opinion,  of  this 
character.  They  are  refiBrred  to  in  the  second  assignment  for  error, 
and  should  both  unquestionably  be  sustained.  It  appears  from  the 
record,  that  on  the  trial  it  became  essential  for  the  prosecution  to 
prove  that  Batley  and  Sullivan,  the  maker  *of  the  notes  and  [356 
drawer  of  the  bills  of  exchange,  were  fictitious  peraonSy  and  for  this 

except  unavoidable  accidents  and  losses  to  the  real  property  by  fire.  And 
the  profits  of  the  business  to  be  shared  by  them  as  follows,  to  wit :  The  said 
liotsey  S.  to  have  set  off  to  her  $200  per  annum,  and  the  balance  of  the 
profits  to  be  equally  shared  by  the  parties.  And  it  is  also  understood  by  the 
parties,  that  either  one  shall  hav^  power  to  dissolve  this  contract,  by  giving 
the  other  six  months*  notice  of  their  wish  so  to  do." 
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purpose  the  letter  of  the  cashier  of  the  City  Bank,  to  viriom  said 
notes  and  bills  had  been  forwarded,  was  offered  in  evidence.  Id 
•  this  letter  there  was  the  acknowledgment  of  the  I'eceipt  of  the  notes 
and  bills,  and  an  expression  of  regret  by  the  cashier  that  he  had 
'  not  been  famished  with  a  knowledge  of  the  residonce  of  the  parties, 
as  it  might  be  necessary  in  case  of  the  dishonor  of  the  paper. 

For  the  same  purpose,  the  prosecution  also  offered  in  evidence  the 
protest  of  the  notes  and  bills,  in  which  it  was  certified  by  the  notary 
that  the  parties  to  the  paper  ooald  not  be  found  in  Kew  York. 
The  defense  objected  to  the  admission  of  this  testimony,  but  the 
objection  was  overruled  and  the  evidence  received*  lo  this,  it  seems 
to  us,  the  court  of  common  pleas  mDst  clearly  erred,  to  the  prejudice 
of  the  rights  of  the  plaintiff  in  error. 

It  is  a  fundamental  principle  in  this  state,  that  in  criminal  pros- 
ecutions the  accused  has  not  only  the  right  to  be  heard,  by  himself 
or  counsel,  but  to  meet  his  witnesses  face  to  &ce;  to  require  the 
testimony  against  him  to  be  under  the  sanction  of  an  oath,  and  the 
witnesses  to  be  subject  to  any  competent  cross-examination. 

The  letter  of  the  cashier  inquiring  for  information  of  the  res- 
idence of  the  parties  to  these  bills  and  notes,  and  from  which  it 
was  supposed  to  be  inferable  they  did  not  reside  in  New  York,  and 
were  consequently  fictitious,  was  the  mere  ipse  dixit  of  a  third 
person,  and  the  protest  of  the  notary  for  the  purpose  for  which  it 
was  here  offered,  wfis  nothing  more;  and  their  admission  as  testi- 
mony is  warranted  by  no  principle  of  law. 

Judgment  reversed.' 


357]  ^Thomas  Parker  v,  Elisha  T.  Sterling  and  William  Sab- 

OEANT. 

The  act  of  1838,  to  abolish  imprisonment  for  debt,  operates  to  discharge  a 

debtor  confined  on  the  prison  limits  before  the  act  took  effect. 
The  act  efiTects  the  remedy,  not  the  contract. 

This  is  an  action  of  debt,  from  the  county  of  Cuyahoga. 
The  declaration  avers,  "  that  the  defendants  and  one  Charles  L. 
Ogden,  whom  the  sheriff  has  returned  not  served,  on  December 
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27,  1837,  at  Cleveland,  in  said  oounty,  mside  their  certain  writing 
obligatory,  the  said  Ogden  as  principal,  and  the  said  Elisba  T. 
and  William  as  sureties,  signed  with  their  hands  and  sealed  with 
their  seals,  etc.,  whereby  the  said  Ogden  and  the  said  defend- 
ants acknowledged  themselves  to  be  bound  unto  the  said  plaintiff 
in  the  sum  of  $410.40,  to  be  paid  to  the  said  plaintiff  on  demand ; 
to  which  said  writing  obligatory  there  was  attached  a  oondition, 
reciting,  ^  That  whereas  the  said  Charles  Ogden  had  that  day  been 
committed  to  the  jail  of  Cuyahoga  county,  and  was  then  actually 
imprisoned  therein,  by  virtue  of  an  execution  issued  by  the  court 
of  common  pleas  of  said  county,  demanding  9220.20,  including 
debt  and  costs,  at  the  suit  of  the  said  Parker ;  and  whereas  the 
said  Sterling  and  Sargeant  had  that  day  become  bail  for  the  said 
Ogden,  for  the  prison  limits  of  said  county,  and  provides,  that  if 
the  said  Ogden  should  continue  safely  on  the  said  prison  limitS) 
in  the  custody  of  the  sheriff  of  said  county,  and  in  no  instance 
depart  or  go  off  the  same,  until  he  should  be  legally  discharged, 
then  the  said  writing  obligatory  should  be  void,  otherwise  to  re- 
main in  full  force  and  virtue.'  " 

The  breach  assigned  is,  *<  that  the  said  Charles  L.  Ogden  did 
not  safely  continue  on  the  prison  limits  aforesaid,  in  the  custody 
of  the  sheriff  aforesaid,  until  legally  discharged,  but  that  the  said 
Charles  L.  Ogden,  aiterward,  to  wit,  on  *February  2,  1829,  [358 
without  being  legally  discharged,  departed  and  went  off  from  the 
prison  limits  aforesaid,  and  from  the  custody  of  the  sheriff,  into 
the  State  of  Michigan,  wherefore,'*  etc. 

To  this  declaration  the  defendants  plead  :  First,  non  est  factum; 
second,  a  special  plea  in  bar,  in  substance,  that  after  the  making 
of  the  said  writing  obligatory,  and  before  the  said  Ogden  left  the 
prison  limits  and  the  custody  of  the  sheriff,  as  alleged,  tbe  gen- 
eral assembly,  to  wit,  on  March  19,  1838,  passed  an  act  to  abolish 
imprisonment  for  debt,  which,  amgng  other  things,  provides,  that 
no  person  shall  be  arrested  or  imprisoned  for  debt,  etc.;  and  by 
the  true  intent  and  meaning  of  said  act,  the  said  Charles  L.  Og- 
den became  and  was  legally  discharged  from  the  custody  of  said 
sheriff  and  the  prison  limits  aforesaid,  as  in  said  declaration  men- 
tioned, etc. 

To  this  special  plea  there  is  a  general  demurrer  and  joinder. 

No  argument  for  the  plaintiff  came  to  the  hands  of  the  re- 
porter. 
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H.  FooTE,  for  the  defendants,  cited  Young  v.  Wbitton,  9  Ohio, 
100;  Phelps  v.  Barker,  13  Wend.  68;  Somers  v.  Johnson,  4  Vt. 
278;  2  Kent's  Com.  397,  462 ;  3  Story's  Com.  on  Const.  251,  367; 
Sturges  V,  Crowninshield,  4  Wheat.  200;  Mason  v.  Halle,  12 
Wheat.  370 ;  Wood  i?.  Funk,  7  Ohio,  196,  pt.  1 ;  Lodge  v,  Phelps, 
1  Johns.  Cas.  139;  Smith  v.  Spinolla,  2  Johns.  198  ;  White  i;.  Can- 
field,  7  Johns.  117;  Sicard  v.  Whale,  11  Johns.  194;  Whittemoro 
V.  Adams,  2  Cowen,  626 ;  Hinckley  v.  Marian,  3  Muson,  88 ;  Titos 
17.  Hobart,  5  Cowen,  378;  Woodbridge  v.  Wright,  3  Conn.  523; 
Atwater  v,  Townsend,  4  Conn.  47;  Wood  v.  Malin,  5  Halst.  208; 
Morris  i?.  Edes,  11  Louis.  730;  Webster  v.  Massey,  2  Wash.  0.  C. 
157;  Dash  v,  Vankleek,  7  Johns.  477;  Perkins  t?.  Perkins,  7  Conn. 
558 ;  Calder  v.  Bull,  3  Dall.  386 ;  Webster  arguendo,  16  Mass.  245 ; 
Call  V.  Hagger,  8  Mass.  423;  Goshen  v.  Stoningtoa,  4  Conn.  209; 
Man.  Co.  v.  Lathrop,  7  Conn.  550. 

359]  *WooD,  J.  It  is  admitted  in  this  case  that  the  arrest  and 
commitment  oi  Ogden,  and  the  execution  of  the  bond  by  him  and 
his  sureties,  were  all  acts  done  in  pursuance  of  the  provisions  of 
the  law  as  they  existed  at  the  time.  It  is  supposed,  however,  by 
the  defendants,  that  the  act  of  March  19,  1838,  though  passed 
subsequently  to  his  commitment,  operates  ipso  facto  to  discharge 
him,  and  this  is  the  question  raised  by  the  demurrer.  It  is  not  claimed 
that  the  execution  issued  for  the  arrest  of  Ogden  was  founded  on 
any  affidavit,  or  that  Ogden  came  within  any  of  the  exceptions 
enumerated  as  cases  in  which  it  should  be  lawful  to  arrest,  for  all 
was  done,  and  whatever  the  rights  of  the  plaintiff  were,  they  ac- 
crued at  the  date  of  the  bond,  in  December,  1837,  and  the  act  in 
question  was  not  passed  until  the  following  March.  But  it  is  said 
the  right  of  the  plaintiff  to  the  custody  of  Ogden  in  the  sheriff, 
within  the  limits  of  the  prison,  was  already  vested  before  the 
passage  of  the  act,  and  that  right  could  not  be  impaired  or  affected 
by  subsequent  legislation. 

The  answer  to  this  is,  that  the  execution  and  commitment,  and 
the  bond  for  the  liberties  of  the  prison,  are  not  the  contract,  which 
it  is  unconstitutional  to  impair,  but  they  are  the  remedy,  which 
the  law  has  provided  as  a  means  to  enforce  the  contract,  and  which 
are  at  all  times  subject  to  legislative  control.  The  remedy  may 
be  enlarged,  or  restrained,  or  taken  away  altogether,  wHhout  af- 
fecting the  obligation  such  remedy  was  given  to  enforce.  The  un- 
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dertaking  of  bail  is  a  part  of  tho  means  given  to  obtain  payment. 
If  a  plaintiff  have  no  right  to  imprison  a  defendant,  he  has  not 
the  right  to  compel  his  surrender  by  the  bail.  When  the  princi- 
pal debtor  is  discharged,  such  discharge  exonerates  the  bail.  These 
principles  are  all  discussed  and  recognized  in  1  McLean,  231 ;  9 
Pet.  329 ;  21  Wend.  670.  It  follows,  then,  that  the  bond  and  im- 
prisonment being  given  as  a  part  of  the  remedy,  the  general  as- 
sembly, by  the  act  of  March  18,  1838,  affected  the  remedy  only, 
and  not  the  contract ;  that  the  act  aforesaid  discharged  tho  said 
Ogden  from  imprisonment,  and  the  discharge  of  the  principal  is  a 
discharge  of  the  defendants.  *The  demurrer  will  be  over-  [360 
ruled  and  judgment  given  for  the  defendants  on  the  special  plea. 
Judgment  for  the  defendants. 


The  Ohio  Railroad  Co.  v.  The  State  op  Ohio. 

The  Judges  of  the  Supreme  Court  in  their  private  capacity  have  no  power  to 
direct  proceedings  in  the  nature  of  a  quo  warranto. 

Grimke,  J.  This  is  an  information  in  the  nature  of  a  quo  war- 
ranto  from  the  county  of  Cuyahoga.  It  comes  before  the  court  on 
a  motion  to  quash  the  proceedings.  Tho  first  reason  assigned  is, 
because  the  information  was  filed  without  any  leave  previously 
given,  either  by  the  Supreme  Court  of  the  state,  or  any  judge 
thereof  pursuant  to  the  provisions  of  the  statute  in  such  cases 
provided,  entitled  an  act  relating  to  informations  in  the  nature 
of  quo  warranto,  and  regulating  the  mode  of  proceeding  therein, 
and  without  any  application  for  such  leave  being  made  by  the 
.  prosecuting  attorney  of  Cuyahoga  county,  and  without  any  direc- . 
tion  to  file  the  same  being  given  either  by  the  governor,  the  gen- 
eral assembly,  or  the  Supreme  Court  of  the  state,  other  than  is 
contained  in  a  paper  in  the  words  following : 

"  To  the  prosecuting  attorney  of  Cuyahoga  county  :  Tho  under- 
signed judges  of  tho  Supreme  Court  of  the  State  of  Ohio,  in  obedi- 
ence to  the  statute  relating  to  proceedings  in  the  nature  of  quo  war' 
ranto,  passed  March  17,  1838,  require  you  to  institute  proceedings 
forthwith  against  the  Ohio  Bailroad  Company,  returnable  at  the 
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next  term  of  the  conrt  in  Cayahoga  coanty,  commanding  them  to 
show  by  what  warrant  they  exercise  the  franchise  of  a  bank 
either  by  the  issue  of  notes,  bills,  drafts,  or  evidences  of  debt  de- 
signed to  circulate  or  be  used  as  money,  or  in  any  other  way." 
To  this  order  is  signed  the  names  of  all  four  of  the  judges  of  the 
Supreme  Court. 

361]  ^Section  1  of  the  act  of  March  17, 1838,  enacts  that ''  the  pros- 
ecuting attorney  of  any  county  of  this  state  shall,  when  directed 
by  the  governor,  supreme  court,  or  general  assembly,  or  he  may 
upon  his  own  relation,  or  the  relation  of  any  private  individual, 
upon  leave  granted  by  the  supreme  court  in  term  time,  or  any 
judge  thereof  in  vacation,  file  an  information  in  the  nature  of  a 
quo  warranto^*'  etc.  This  is  the  only  provision  in  the  act  which  it 
is  necessary  to  notice ;  and  the  mere  recital  of  it  is  sufficient  to 
show  that  the  order  in  this  case  was  unauthorized.  It  was  not 
directed  by  the  governor,  the  supreme  court,  or  the  general 
assembly,  and  the  names  of  the  judges  which  are  signed  must  be 
considered  as  placed  there  in  their  individual  capacities.  If  the 
order  had  been  granted  upon  the  relation  of  the  prosecuting 
attorney  or  of  any  private  individual,  it  would  have  been  good, 
because  in  that  case  the  law  provides  that  a  single  judge  in  vaca- 
tion may  do  that  which,  without  such  application,  can  only  be  done 
by  the  court,  and  the  fact  that  the  Wiit  was  directed  by  all  four,  in- 
stead of  by  one  only,  of  the  judges,  would  not  in  that  event  have 
lessened  its  authority.  There  is  no  way,  therefore,  of  avoiding  the 
effect  of  the  motion,  and  the  proceedings  must  be  quashed.  And 
the  court  having  now  retraced  their  steps,  and  admitted  their  error, 
will  proceed  to  do  that  which  they  intended  to  do  before,  and  will 
direct  an  order  to  be  made  requiring  the  prosecuting  attorney  of 
Cuyahoga  county  forthwith  to  institute  proceedings  against  the 
Ohio  Eailroad  Company  as  is  directed  by  the  act  of  March,  1838. 

Motion  granted. 

No  arguments  came  to  the  hands  of  the  reporter. 
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^laAAO  Mbxsb  and  Elianor,  his  wifb,  v.  Danixl  Esbvs    [362 

AND  OTHSRS. 

A  will  made  in  anotl^er  state,  valid  in  the  place  where  made,  bat  not  in  the 
forms  required  by  the  laws  of  Ohio,  passes  no  property  in  Ohio,  under  the 
act  of  1831.    Aliter,  it  seems  under  the  acts  of  1805  and  1840. 

"Where  a  will  is  set  aside  at  the  instance  of  one  heir  who  is  Within  the  saving 
clause  of  the  statute  of  limitations,  it  is  wholly  annulled,  and  the  entire 
estate  is  distributed. 

This  is  a  bill  in  chancery  fVom  the  county  of  Hamilton. 

It  is  brought  by  Eleanor  Meese,  one  of  the  heirs  of  Thomas 
Dugan  (together  with  her  husband),  to  contest  the  validity  of  his 
-will.  Thomas  Dugan,  the  testator,  lived  in  Philadelphia,  and 
died  in  1833,  leaving  a  testamentary  bequest  of  all  his  property, 
which  was  duly  proved,  approved,  and  recorded  in  Pennsylvania, 
and  in  August,  1838,  was  duly  admitted  to  record  in  this  state,  by 
the  common  pleas  of  Hamilton  county,  as  a  duly  executed  foreign 
will. 

The  common  pleas,  at  the  instance  of  the  plaintiff  in  this  suit, 
having  found  by  the  verdict  of  a  jury  the  paper  to  be  not  the  will 
of  the  decedent,  annulled  it  by  decree.  The  defendants  have 
brought  the  suit  to  this  court  by  appeal. 

Fox,  for  the  complainant,  relied  upon  Bailey  v,  Bailey,  8  Ohio, 
239. 

WooDBUFF,  for  the  defendant,  cited  Swazey's  Heirs  v,  Blackman, 
8  Ohio,  5. 

Lanb,  C.  J.  It  is  admitted  that  all  the  heirs  were  of  age,  more 
than  two  years  before  the  filing  this  bill,  except  the  plaintiff;  that 
the  decedent  was  a  citizen  of  Pennsylvania,  and  that  his  will  takes 
effect  as  a  good  devise  under  Pennsylvania  laws. 

Two  questions  are  presented : 

1.  Whether  the  will,  valid  in  Pennsylvania,  is  valid  here,  there 
being  no  subscribing  witness. 

*2.  Whether  the  right  of  the  plaintiff  being  saved  from  [363 
the  statute  of  limitations,  if  the  will  be  set  aside,  it  shall  be  wholly 
annulled,  or  only  as  to  the  plaintiff's  proportionate  share. 
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The  statute  of  1831,  under  which  this  will  was  admitted  for 
record,  and  under  which  this  suit  was  instituted,  provides  that 
authenticated  copies  of  wills  of  other  states  may  be  admitted  for 
record  hero,  "and  shall  be  good  and  valid  in  law,  in  like  manner 
as  wills  made  in  this  state."  In  a  case,  maturely  considered  and 
finally  decided,  8  Ohio,  239,  the  effect  of  this  clause  was  held  to  be 
merely  a  provision  to  dispense  with  the  further  proof  of  authen- 
tication; but  that  the  will  itself,  although  operative  under  the 
laws  of  the  place  where  made,  affected  no  property  in  Ohio,  ex- 
cept it  was  couformable  to  the  provisions  of  our  own  statutes.  A 
different  consequence  followed  the  statute  of  1805,  which  rendered 
valid  such  foreign  wills,  executed  after  the  laws  of  the  place  where 
made.  So  the  present  statute  of  1840  gives  the  same  validity  to 
any  such  wills  as  are  executed  in  any  state  or  territory  of  the 
United  States;  but,  under  the  act  of  1831,  this  paper  was  im- 
properly admitted  for  record. 

An  attempt  is  made  to  give  effect  to  this  paper  under  the  pres- 
ent statute,  which  repeals  all  prior  laws,  provided  such  repeal 
"  shall  not  affect  any  act  done,  or  any  right  or  estate  accrued,  or 
any  suit  or  proceeding  commenced;  but  the  proceedings  in  every 
such  case  shall  be  conformed  to  the  provisions  of  this  act." 
Whatever  be  the  interpretation  of  these  provisions,  to  us  it  seems 
plain  they  do  not  divest  the  plaintiff  of  the  inheritance  which} 
long  before,  had  descended  upon  her. 

The  next  question  is,  if  the  exemption  of  the  plaintiff  from  the 
statute  of  limitations  avails  for  all  the  heirs,  so  us  to  set  aside  the 
whole  will.  Where  common  interests  can  be  severed,  the  protec- 
tion of  the  statute  extends  no  further  than  to  him  within  its  pro- 
visions. 10  Ohio,  11,  135.  But  where  no  such  severance  can  be 
made,  and  the  protection  of  the  statute  can  not  be  secured  without 
covering  other  interests,  the  benefit  of  the  statute  claimed  by  one 
364]  avails  all.  It  is  ^o  in  a  writ  of  error,  which  is  an  entire 
thing.  3  Ohio,  49.  And  such  a  consequence  attends  this  suit,  for 
when,  on  contest,  this  paper  is  judicially  found  not  to  be  the  will 
of  Dugan,  the  order  of  probate  is  annulled,  and  the  act  thus 
avoided  transmits  no  estate.  Decree  for  the  complainants. 
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Pierre  Mathinet  v.  Giddinqs  and  Merwin.  « 

Grimee,  J.  This  is  an  action  of  covenant  from  the  connty  of 
Cuyahoga. 

It  is  brought  for  an  alleged  breach  of  one  of  the  covenants  in  a 
lease.  The  defendants  crave  oyer,  set  oat  the  deed,  and  demur. 
The  lease  was  executed  on  March  27,  1835,  and  conveys  the  prop- 
erty described  from  April  1,  1835,  until  March  1,  1841,  securing 
the  payment  of  8125  rent  per  year,  to  be  paid  at  the  expiration 
of  each  quarter.  The  plaintiff,  to  whom  the  premises  are  leased, 
covenants  that  if  the  rent  shall,  at  any  time,  be  in  arrear  and  un- 
paid, that  then  the  defendants  may  avoid  the  lease  and  enter  into 
possession.  It  is  further  agreed  that  the  plaintiff  is  at  liberty  to 
remove  the  improvements  made  upon  the  land^  provided  the  rents  arte 
paid,  which  may  be  due  on  the  lease  at  its  expiration. 

There  can  be  no  difficulty  in  giving  a  construction  to  this  last) 
clause.  The  rents  have  not  been  paid,  nor  has  the  term  expired, 
which  are  conditions  precedent  to  the  right  to  remove  the  im- 
provements, and  thereibre  the  defendants  are  entitled  to  judg- 
ment. 

Judgment  for  the  defendants. 

No  arguments  came  to  the  hands  of  the  reporter. 


*AsA. Howard  v.  The  Trustees  of  Whetstone  Township.     [365 

^here  a  woman,  whose  husband  is  able  to  support  her,  is  driven  from  her 
home  by  his  cruelty  and  becomes  a  township  or  county  charge,  the  money 
expended  for  her  support  may  be  recovered  of  the  husband  at  the  suit  of 
the  party  making  the  advances. 

This  is  a  writ  of  error  to  the  court  of  common  pleas  of  the 
county  of  Crawford. 

The  original  action  was  assumpsit,  brought  by  the  trustees  of 
Whetstone  township,  against  Howard,  the  plaintiff  in  error,  for 
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meat,  drink,  lodging,  and  other  necessaries  famished  by  the  town- 
ship to  and  for  the  use  of  Joanna  Howard,  his  wife.  The  declara* 
J;ion  contains  the  appropriate  common  coants. 

To  the  declaration  the  defendant  pleaded  the  general  issue,  and 
the  caaee  was  tried  by  a  jury,  at  the  April  term  of  the  ooart  of 
common  pleas,  1839.  The  jury  returned  a  verdict  in  favor  of  the 
plaintiff  for  $21.62^,  for  which  judgment  was  rendered. 

The  defendant  then  tendered  a  bill  of  exceptions,  which  was 
allowed  by  the  court  and  is  made  a  part  of  the  record. 

This  bill  of  exceptions  shows  that,  on  the  trial ,  the  plain tiffia  gave 
evidence  tending  to  prove,  that  about  eighteen  years  before  that 
time,  the  wife  of  Howard,  who  was  then  and  still  is  a  resident  of 
said  township,  separated  from  her  husband  and  has  ever  since 
lived  separate  from  him.  Before  leaving  her  husband  he  had  fre* 
quently  beaten,  whipped,  and  abused  her.  On  the  morning  of  her 
departure  he  kicked  her  and  whipped  her  with  a  rope,  in  conse- 
quence of  which  abuse  she  left  him,  fearing  to  return.  For  many 
years  after  leaving  her  husband  she  supported  herself  by  her  own 
industry,  but  was  now  feeble,  having  arrived  at  about  the  age  of 
sixty  years,  had  no  property,  and  was  without  the  means  of  sub- 
sistence. In  the  opinion  of  witnesses,  Howard  is  worth  at  least 
82,000,  and  it  was  unsuitable  and  unsafe  for  his  wife  to  reside  in 
366]  the  family  with  him.  About  September  1,  1837,  the  ^said 
Joanna  applied  to  the  overseers  of  the  poor  for  Whetstone  town- 
ship, for  relief  under  the  law  for  the  relief  of  the  poor,  which 
relief  was  furnished,  and  a  contract  made  with  one  Doty  to  sup- 
port her  as  a  pauper.  To  recover  the  expenditures  incurred  in 
furnishing  this  relief,  and  for  the  amount  of  a  physician's  bill  for 
servicesand  medicines  furnished  the  said  Joanna  while  thusa  pauper 
and  which  had  been  paid  by  the  township,  the  suit  was  brought- 
The  plaintiffs  having  proved  the  foregoing  facts  rested  their  case, 
whereupon  the  defendant,  by  his  counsel,  moved  the  court  to  direct 
a  nonsuit.  This  motion  was  overruled,  and  to  the  opinion  of  tho 
court  overruling  tho  motion  the  defendant  excepted. 

The  defendant  then  introduced  testimony  tending  to  prove  that 
after  said  Joanna  left  her  husband,  and  before  she  became  charge- 
able as  a  pauper,  she  was  detected  some  time  after  night  in  bed 
with  a  man  residing  in  the  neighborhood  of  bad  character,  and 
with  whom  she  was  well  acquainted,  by  the  name  of  Edgington. 
The  detection  took  place,  however,  within  three  minutes  after 
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Edgington  had  gone  to  bed*  It  was  further  proven,  that  on  a  sub- 
sequent  occasion,  while  the  said  Joanna  was  sitting  by  the  fire  in 
company  with  her  son-in-law,  a  son  and  a  daughter,  the  said  Edg- 
ington sat  down  by  her  and  put  his  arm  on  the  top  of  the  chair 
around  her  shoalders,  and  that  her  daughter  came  up  and  removed 
the  same. 

The  counsel  for  the  defendant  then  requested  the  court  to  in- 
struct the  jury : 

1.  That  the  plaintiffs,  as  ofScers  of  the  township,  could  not 
maintain  the  action. 

2.  That  the  plaintiffs  could  not  recover  under  the  pleadings. 

3.  That  the  plaintiffs  could  not  recover,  under  the  pleadings,  for 
the  physician *s  bill  and  for  medical  attendance. 

4.  That  if,  after  the  separation  from  her  husband,  the  said  Joanna 
was  detected  in  bed  with  a  notoriously  lewd  person,  although  the 
detection  was  before  any  crime  of  adultery  had  been  committed, 
it  would  be  sufScient  evidence  of  lewdness  to  exonerate  her  hus- 
band from  any  legal  liability  for  her  support. 

The  court  refused  to  give  the  instructions  requested,  but  did 
^instruct  the  jury,  that  the  plaintiff  had  the  same  right  to  [367 
sustain  the  action  for  necessaries  furnished  the  pauper  by  the 
township,  as  an  individual  would  have  who  had  furnished  the  same 
necessaries. 

That  the  plaintiffs  could  recover,  under  the  pleadings,  for 
necessaries  furnished  and  for  medical  attendance,  if  the  same  had 
been  paid  for  by  the  township. 

And  that  the  defendant,  in  order  to  exonerate  himself  from  legal 
liability  to  support  his  wife  on  account  of  her  lewd  conduct,  must 
prove  that  she  had  been  guilty  of  adultery ;  but  that  it  would  be 
sufficient  to  prove  a  single  act  of  adultery. 

To  the  opinion  of  the  court,  in  refusing  to  give  the  instructions 
requested,  and  in  the  instructions  given,  the  defendant  excepted. 

The  errors  assigned  are,  in  substance,  that  the  court  erred 
in  refusing  to  nonsuit  the  plaintiff,  in  refusing  to  instruct  the 
jury  as  requested,  and  in  the  instructions  given. 

Stewart,  for  the  plaintiff  in  error. 

BoALT  &  Scott,  for  the  defendants,  insisted  that  the  action  was 

well  brought.     The  husband  is  bound  to  sustain  his  wife;  and  if, 

by  his  cruel  treatment,  he  drive  her  from  her  home,  he  gives  her 

II  credit  for  necessaries  when  furnished  by  a  third  person.    And 
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there  is  no  good  reason,  if  such  necessaries  are  furnished  by  the 
township,  why  the  township  should  not  be  entitled  to  be  indemni- 
fied by  the  husband.  Gil  man  v.  Brown,  14  Mass.  127;  1  Esp.  442 ; 
Sel.  N.  P.  281,  282;  Bolton  t;.  Prentice,  2  Str.  1214;  McCutchen 
V.  McGahay,  11  Johns.  281 ;  McGahay  t;.  Williams,  12  Johns.  293; 
2  Kent  Com.  148;  4  Esp.  41. 

Hitchcock,  J.  The  first  error  assigned  in  this  case  is,  that  the 
Qourt  of  common  pleas  refused  to  nonsuit  the  plaintiffs.  This  bill 
of  exceptions  shows  that  the  plaintiff  in  error,  by  barbarous  and 
868]  cruel  treatment,  drove  his  wife  from  her  home,  ^thrustin^ 
her  upon  the  world  to  take  care  of  herself,  and  rendering  it  unsafe 
for  her  to  reside  with  her  own  family.  The  husband  is  bound  to 
provide  his  wife  with  necessaries  during  coverture,  and  if  he  re- 
fused to  do  it,  and  she  contracts  debts  for  such  necessaries,  even 
during  cohabitation,  he  is  bbliged  to  pay  those  debts;  but  for  any- 
thing beyond  necessaries  he  is  not  chargeable.  2  Kent  Com.  146. 
And  if  he  turn  her  out  of  doors,  or  if  she  receive  such  treatment 
from  him  as  renders  it  unsafe  for  her  to  cohabit  with  him,  he  will 
be  bound  by  her  contracts  for  necessaries  suitable  to  her  condition 
and  standing  in  life.  And  although  he  may  have  given  notice 
that  he  will  not  be  answerable  for  debts  of  her  contracting,  and 
this  notice  is  brought  home  to  the  knowledge  of  the  individual 
furnishing  her  with  necessaries,  he  will  still  be  liable.  ^  Kent 
Com.  148;  11  Johns.  281;  1  Esp.  441.  Such  is  the  law  as  it 
respects  individuals.  And,  in  the  case  before  the  court,  had  the 
necessaries  been  furnished  to  the  wife  by  an  individual,  such  in- 
dividual could  undoubtedly  have  sustained  an  action  against  the 
husband. 

But  it  seems  to  .be  supposed,  that  where  a  woman  is  driven  from 
her  home,  by  her  husband,  without  the  means  of  subsistence,  and 
becomes  chargeable  as  a  township  pauper,  the  township  is  with- 
out redress,  and  that  the  relief  furnished  under  the  poor  laws 
must  be  considered  as  a  gratuity.  Whether  a  township,  having 
furnished  relief  to  a  pauper,  can,  at  a  subsequent  period,  recover 
compensation  from  the  individual  relieved,  such  individual  having 
accumulated  sufficient  property  to  pay,  is  perhaps  a  doubtful  ques- 
tion. In  Massachusetts,  it  seems  to  have  been  held  that  no  such 
recovery  can  be  had.  But  the  case  is  entirely  different  where  a 
woman  is  driven  from  her  home  by  her  husband,  who  is  abund- 
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nntly  able  to  suppojrt  her.  There  is  no  reason  ^ 
rights  should  not  accrue  to  a  township  furnishing  h 
an  individual.  In  the  case  of  Hanover  t?.  Turner,  1 
was  held,  that  the  expenses  incurred  by  a  town  for 
support  of  a  woman  whose  husband  is  of  sufficient 
port  her,  *may  be  recovered  of  the  husband.  Ar 
we  hold  to  be  the  law,  and  that  the  court  of  common 
correctly  in  overruling  the  motion  for  a  nonsuit. 

It  is  next  claimed  that  the  court  of  common  pies 
ciding  that  the  plaintiffs  in  the  court  below,  as  offi 
stone  township,  could  sustain  the  action.  If  this  ol 
recovery  presents  a  question  in  any  shape  different  fr 
the  first  error  assigned,  it  must  be  in  consequence  o 
manner  in  which  the  suit  was  brought.  It  is  in 
Chambers,  Brehman,  and  Campbell,  trustees  of  Wb 
ship.  The  trustees  of  a  township  are  the  proper  pi 
fondants,  in  prosecuting  or  defending  a  claim  foi 
township,  unless  express  provision  is  otherwise  ma< 
was  so  held  in  the  case  of  Harding  v.  Trustees  of  I 
Ohio,  227. 

It  is  expressly  provided,  in  the  law  for  the  relie 
that  suits  originating  under  that  law  between  town 
prosecuted  and  defended  by  the  trustees.  In  the  < 
the  suit  was  properly  commenced  by  the  trustees  of 
It  was  not  necessary  that  the  individuals  then  co 
board  of  trustees  should  be  named,  but  the  fact  tl 
named  could  not  affect  the  proceedings. 

Again,  it  is  assigned  for  error  that  the  court  of  c 
decided  that  the  plaintiffis  in  the  court  below  could  i 
the  pleadings  in  the  case.  The  declaration  was  in  ai 
taining  the  common  counts,  for  meat,  drink,  washing 
other  necessaries  furnished  the  defendant's  wife,  for  | 
work  and  labor  done,  and  for  money  paid  to  the  de 
This  was  the  proper  form  of  action,  and  under  th 
the  evidence  set  forth  in  the  bill  of  exceptions  wae 
ceived.  The  township  had  paid  money  for  the  snst 
defendant's  wife,  and  also  for  modical  attendance  f 
It  was  the  legal  and  moral  duty  of  the  defendant  to  1 
money,  and  being  paid  as  it  was  by  the  township,  i 
bis  use. 
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370]  The  next  objection  is,  that  the  court  of  common  pleas  *r©- 
iused  to  instruct  the  jury,  that  if,  after  the  separation  of  the  said 
Joanna  from  her  husband,  she  was  detected  in  bed  with  a  notori- 
ously lewd  man,  although  the  detection  was  before  any  act  of  adul- 
tery committed,  it  would  be  sufficient  evidence  of  lewdness  to 
exonerate  her  husband  from  her  support. 

If  a  wife  elopes  from  her  husband  and  lives  with  another  man 
in  a  state  of  adultery,  the  husband  is  not  bound  to  support  her. 
Nor  is  he  if  she  leave  him  without  cause,  so  long  as  she  remains 
absent  from  him.  And  even  when  by  his  cruelty,  he  has  driven  her 
from  her  home,  if  she  subsequently  cohabits  with  another  in  a 
state  of  adultery,  he  will  no  longer  be  bound  for  her  maintenance. 
But  the  fact  of  guilt  in  this  respect,  in  the  case  under  considera- 
tion, as  it  will  be  in  every  similar  case,  was  a  fact  to  be  ascertained 
by  the  jury.  The  evidence  exhibited  conducing  to  prove  this  &ct, 
was  proper  for  the  consideration  of  the  jury,  and  the  court  could 
not  with  propriety  have  expressed  an  opinion  as  to  the  effect  of 
that  evidence. 

But  what  was  this  evidence,  which  was  claimed  by  the  plaintiff 
in  error  to  evince  lewdness,  for  it  is  not  pretended  that  there  was 
any  actual  adultery  ?  If  there  had  been  any,  this  jealous  husband 
would  not  have  failed  to  prove  it.  Here  was  a  woman  more  than 
sixty  years  of  age,  who  had  been  driven  from  her  home  by  the 
savage  barbarity  of  her  husband  some  sixteen  or  eighteen  years 
previous.  She  retired  to  her  bod,  and  after  she  had  thus  retired, 
a  base  man  went  to  the  same  bed,  and  continued  there  a  space  of 
time  less  than  three  minutes.  Whether  this  was  with  or  without 
her  consent  does  not  appear.  But  it  is  right  to  presume  that  it 
was  without  her  consent.  For  had  it  been  otherwise,  the  fact 
would  undoubtedly  have  appeared  upon  the  bill  of  exceptions. 
But  this  is  not  all.  The  same  individual  at  a  subsequent  period, 
while  this  aged  woman  was  sitting  by  the  fire  in  company  with 
her  children,  put  his  arm  upon  the  top  of  the  chair  in  which  she 
was  sitting.  Anci  these  circumstances  are  relied  upon  by  the  bar- 
barous husband  as  being  sufficient  to  exonerate  him  from  the  sup- 
port of  his  much  abused  wife.  The  court  of  common  pleas  cor- 
rectly refused  so  to  instruct  the  jury. 

871]    *Again,  the  plaintiff  in  error  complains  that  the   court 
erred  in  the  instructions  actually  given  to  the  jury. 
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These  instructions  were,  that  it  was  necessary  for  the  defend- 
ant in  the  court  below,  in  order  to  exonerate  himself  from  the 
legal  liability  of  supporting  his  wife,  on  account  of  her  lewd  con- 
duct, to  prove  that  she  had  been  guilty  of  adultery,  but  that  it 
would  be  sufScient  to  prove  a  single  act  of  adultery. 

Of  these  instructions,  the  plaintiff  in  error  has  no  just  cause  of 
complaint.  They  are,  to  say  the  least,  as  favorable  to  him  as  he 
had  any  right  to  require,  more  reasonable  than  he  had  any  right 
to  expect. 

The  judgment  of  the  court  of  common  pleas  is  affirmed,  with 
costs.    Judgment  affirmed. 


Elizabeth  Huber  v.  John  Huber's  Administrators. 

Where  money  comes  to  a  wife  in  right  of  a  former  husband,  and  the  second 
husband  borrows  it  of  her  and  gives  her  a  note  for  it,  the  note  is  good, 
and  after  his  death  she  may  set  it  up  in  equity  against  his  administrators. 

This  is  a  bill  in  chancery  from  the  county  of  Fairfield. 

It  is  a  suit  against  the  administrators  of  John  Huber,  to  compel 
the  payment  of  two  sums  of  money,  which  it  is  alleged  accrued 
to  her  during  the  marriage,  and  out  of  the  dower  estate  of  her 
former  husband,  John  Graham. 

The  bill  avers  that  the  said  John  Graham  made  several  entries 
of  land,  upon  which  partial  payments  were  made;  that  the  lands 
thus  entered  became  forfeited  to  the  government  in  consequence 
of  non-payment.  That  afterward,  in  the  year  1830,  her  two 
daughters,  in  pursuance  of  the  laws  of  Congress  with  regard  to 
foriieitod  payments,  procured  the  money  therefor,  amounting  to 
$300,  and  that  they  divided  the  same  equally  between  themselves 
and  the  complainant,  paying  the  complainant  $100  as  her  equita- 
ble ^proportion.  That  her  then  husband,  the  said  John  [373 
Huber,  never  claimed  the  same,  but  always  spoke  of  and  treated 
it  as  the  separate  property  of  the  complainant.  That  some  time 
alter  the  receipt  of  the  money,  the  said  John  Huber  being  de- 
sirous  to  make  use  of  the  money,  requested  her  to  let  him  have 
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which  she  did,  and  that  he  then  gave  to  her  the  follow- 

izabeth  Huber  on  demand  $100,  for  value  received,  as 
r  hand,  this  12th  day  of  September,  1831. 

John  Huber,  Jr." 
wers  of  the  administrators  deny  the  equity  of  the  bill, 
se  is  heard  upon  the  bill,  answers,  and  evidence, 
m  to  another  sum  of  money  mentioned  in  the  bill  was 
for  want  of  proof, 
for  the  complainant : 

[ear  rule  of  equity  that  a  husband  and  wife  after  mar- 
contract,  for  a  bona  fide  and  valuable  consideration,  foi> 
of  property  from  the  husband  to  the  wife,  and  the  in- 
of  a  trustee  is  not  absolutely  necessary ;  especially 
sustain  such  a  contract  where  the  consideration  of  the 
nsists  in  property  received  from  the  wife.     Slanning  w. 
.  Wms.  337;  Lucas  v.  Lucas,  1  Atk.  270j  Arundell  r. 
Ves.  146-149;  Livingston  v,  Livingston,  2  Johns.  Ch. 
lard  V.  Shephard,  7  Johns.  Ch.  57|;  Reeves  Domestio 
I  Roper,  227;  Ridout  v.  Lewis,  1  Atk.  169,^ 
UNTER,  for  the  defendants,  admitted  that  a  husband  in 
>  may  settle  a  separate  estate  on  his  wife,  but  insisted 
made  during  the  marriage  by  the  husband  to  the  wife 
h  at  law  and  in  equity.     He  cited  Clancy  on  Women » 


J.  It  is  admitted  by  the  counsel  for  the  defendant  that 
band  may,  during  his  life,  settle  a  separate  estate  *upon 
hat  is,  he  may  (there  being  no  claims  of  creditors  to 
transfer  property  to  his  wife  in  which  she  never  had 
jial  interest,  and  which  will  inure  to  her  as  her  separate 
lis  may  be  done  even  without  the  appointment  of  a 
L  court  of  equity  would,  if  necessary,  appoint  one  to  ex- 
fitentions  of  the  husband.  But  the  equity  of  the  wife 
lent  case,  presents  even  a  stronger  case  to  the  consider- 
e  court,  for  in  the  money  she  once  had  a  beneficial  in- 
be  advantage  of  which  she  is  deprived  by  the  rules 
administered  in  a  court  of  law.  That  the  rules,  which 
shed  in  the  two  courts,  are  very  different,  is  evident 
hole  doctrine  relative  to  the  separate  property  of  the 


Digitized  by  VjOOQIC 


DECEMBER  TERM,  1841.  374 

Huber  v.  Ruber's  Adm'rs. 

wife,  a  doctrine  which  has  been  built  up  exclusively  in  the  court 
of  chancery,  and  which  has  been  recognized  in  the  courts  of  this 
country  as  well  as  in  England.    This  does  not  produce  any  con- 
tradiction in  the  law  administered  by  the  two  courts.     It  is  not 
that  a  court  of  chancery  and  a  court  of  common  law  may  pro- 
nounce totally  diverse  opinions  about  one  and  the  same  subject 
matter,   of  which  both  may  equally  entertain  jurisdiction,  but 
rather  that  there  is  a  class  of  cases  which  belong  peculiarly  to  a 
court  of  equity,  and  which  are,  for  that  reason,  withdrawn  from 
the  consideration  of  a  court  of  law.   And  of  this  nature  are  agree- 
ments between  husband  and  wife,  where  it  is  the  intention  of  the 
husband,  either  expressly  or  by  strong  and  reasonable  implica- 
tion, to  give  property  which  once  was  his  to  his  wife,  to  her  sep- 
arate and  individual  use;  and  this  property  may  be  either  real  or 
personal,  though  in  the  great  majority  of  cases  a  settlement  of 
this  kind  embraces  real  property,  as  being  more  stable,  and  more 
capable  of  being  withdrawn  from  the  future  control  of  the  hus- 
band.   If  John  Huber  had  been  a  wealthy  man,  and  had,  by  a 
solemn  deed  and  conveyance,  transferred  land  and  money  to  trus- 
tees for  the  use  of  his  wife,  there  can  be  very  little  doubt  but 
what  such  a  conveyance  would  have  been  upheld  as  an  effectual 
settlement  in  favor  of  his  wife,     fiut  the  intervention  of  trustees 
is  not  necessary.     Trustees  afford  a  great  protection  to  the  wife 
in  the  '*'event  of  the  husband  becoming  embarrassed.   They    [374 
interpose  a  protection  against  the  too  easy  alienation  of  her  prop- 
erty under  such  circumstances,  and  therefore  it  is  very  usual  to 
convey'ihe  property  to  them  for  her  use.    But  as  to  such  property 
the  wife  is,  to  all  intents  and  purposes,  2^  feme  sole^  even  during  the 
life  of  the  husband.     But  in  this  case  John  Huber  was  not  a 
wealthy  man,  and  he  has  not  adopted  the  form  of  a  deed  of  settle- 
ment to  carry  into  effect  his  intentions,  nor  was  it  necessary  that 
he  should  do  so,  if  we  are  satisfied  that  it  was  his  design  to  give 
this  money  to  his  wife.    A  note  from  a  husband  to  his  wife  is  a 
very  unusual  thing,  and  this  very  circumstance  in  this  case  is,  in 
consequence  of  its  uncommonness,  a  convincing  argument  that  he 
intended  to  withdraw  the  money,  of  which  it  was  the  evidence, 
from  his  own  control,  and  to  give  it  absolutely  to  his  wife.    There 
is  no  meaning  to  the  transaction,  unless  this  interpretation  is  put 
upon  it,  and  when,  with  this  circumstance,  is  combined  the  fact 
that  the  money  was  not  originally  his,  the  presumption  as  to  his 

327 


Digitized  by  VjOOQIC 


^5  SUPREME  COURT  OP  OHIO. 

r. A . 

Trustees  of  Mi  11  creek  «.  Trustees  of  KiamL 

intent  is  turned  into  a  certainty,  and  enables  a  coart  of  equity  to 
fasten  upon  it  in  order  completely  to  further  his  design.  Th^  cases 
are  sufficiently  numerous  to  show  that  this  is  a  correct  conclusion. 
In  Lucas  v.  Lucas,  1  Atk.  270,  Lord  Hardwicke  held  that  in  chan- 
cery even  gilts  between  husband  and  wife  have  been  supported, 
although  at  law  the  property  is  not  permitted  to  pass.  And  in 
Slanning  v.  Style,  3  P.  Wms.  337,  it  is  held  that  where  a  husband, 
voluntarily  and  after  marriage,  allows  the  wife,  for  her  separate 
use,  to  make  profit  of  various  articles  beyond  what  was  used  in 
the  family,  but  of  which  the  wife  saves  £100,  which  the  husband 
borrows  and  dies,  the  court  will  uphold  the  agreement.  These 
two  cases  are  very  strong  and  greatly  resemble  the  present.  I  do 
not  know  what  more  we  can  require,  if  we  are  in  search  of  light  from 
adjudged  precedents,  unless  in  place  of  a  most  striking  analogy,  we 
demand  an  absolute  and  exact  identity  of  the  cases  in  all  their 
parts.  There  are  numerous  other  cases  which  establish  the  same 
doctrine,  and  which,  in  spite  of  the  strict  rules  of  the  common 
875]  law,  have  declared  that  the  husband  and  wife,  instead  ^f 
being  immutably  one  and  the  same  person,  may  have  separate 
wills.  And  this  doctrine  is  upheld  for  the  purpose  of  maintain- 
ing, and  not  to  destroy  or  impair  the  family  relation.  There 
must,  then,  be  a  decree  for  the  complainant,  for  the  evidence,  so 
far  as  regards  this  note,  fully  establishes  the  facts  alleged  in  the 
bill.    Decree  for  the  complainant. 


Trustees  of  Millcreek  v.  Trustees  of  Miami. 

Ad  action  can  not  be  maintained  by  one  township  against  another  for  ex- 
penses incurred  in  furnishing  permanent  relief  to  a  pauper  of  the  latter, 
unless  an  effort  has  been  made  to  remove  the  pauper  to  his  own  town- 
ship, or  some  excuse  he  given  for  not  doing  so. 

This  is  an  action  of  debt  from  the  county  of  Hamilton. 

The  action  was  commenced  in  the  court  of  common  pleas  of 
Hamilton  county,  for  money  expended  in  the  support  of  a  pauper, 
and  removed  into  this  court  by  appeal.     On  trial,  a  verdict  was 
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returned  in  favor  of  the  plaintiffs,  subject  to  the  opinion  of  the^ 
court  on  the  following  state  of  facts : 

David  Coogals  was  originally  settled  in  the  township  of  Miami. 
On  or  about  February  2,  1835,  he  removed  to  the  township  of 
Millcreek,  where,  in  August  of  the  same  year,  he  became  a  pauper 
and  a  township  charge.  The  overseers  of  the  poor  of  Millcreek, 
on  the  2d  day  of  August  aforesaid,  took  care  of  and  provided 
for  the  said  pauper  for  two  weeks,  in  the  township  of  Millcreek,  at 
the  expense  of  two  dollars  per  week,  and  then  removed  him  to  the 
hospital  in  Cincinnati,  and  paid  the  expense  of  keeping  him  in 
said  hospital  thirteen  months,  until  September,  1837,  at  two  dol- 
lars per  week;  also,  there  were  some  small  charges  for  clothing. 
There  was  no  proof  that  any  notice  was  ever  given  to  the  pauper 
to  depart,  either  by  the  overseers  of  the  poor  of  Millcreek  or  of 
Cincinnati  township,  or  that  any  effort  had  been  made  to  re- 
move the  pauper  to  Miami  township.  The  court  instructed 
♦the  jury  to  return  a  verdict  in  favor  of  the  plaintifib  for  [376 
the  expenses  incurred  in  supporting  the  pauper  from  August  2, 
1835,  to  February  2, 1836,  a  period  of  six  months,  subject  to  a  mo- 
tion for  a  new  trial  by  defendants.  The  jury  returned  a  verdict  in 
tavor  of  the  plaintiffs  for  $67.36. 

Van  Matri,  for  the  plaintiffs. 

Morris  &  Bariden,  for  the  defendants. 

HiTOHCocK,  J.  Most  of  the  questions  arising  in  this  case  have 
been  already  decided  at  the  present  term  in  the  case  of  Trustees 
of  Williamsburg  v.  Trustees  of  Jackson,  in  which,  under  circum- 
stances somewhat  similar  to  the  present  case,  a  judgment  was  en- 
tered in  favor  of  the  plaintiff.  There  is  this  difference,  however, 
in  the  two  cases :  in  the  case  cited,  one  of  the  paupers  to  whom  the 
relief  had  been  furnished  was  not  in  a  situation  to  be  removed, 
and  as  to  the  other,  the  relief  was  merely  temporary ;  while  in  the 
case  before  the  court,  the  relief  furnished  was  permanent,  and  it 
does  not  appear  but  that  the  pauper  might  have  been  removed. 

Under  such  circumstances,  it  was  held,  in  the  case  cited,  that 
there  could  not  be  a  recovery ;  and  this  is  upon  the  principle  that 
before  one  township  can  recover  of  another  for  expenses  incurred 
in  the  support  of  one  of  its  paupers,  the  township  seeking  to  re- 
cover must  have  strictly  complied  with  the  requisitions  of  the 
law.    By  section  9  of  the  act  for  the  relief  of  the  poor,  it  is  made 
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the  duty  of  the  overseers  of  the  poor  to  remove  a  pauper  who  may  . 
become  chargeable  in  their  township,  not  having  a  legal  settle-  - 
ment  therein,  to  the  township  in  which  he  may  have  a  legal  set- 
tlement as  soon  as  the  state  of  the  health  of  the  pauper  will  admit; 
and  if  so  removed,  a  liability  attaches  to  the  township  to  which 
the  removal  is  made  to  defray  the  expenses  of  removal  and  pre- 
vious relief  furnished.  The  removal  precedes  the  right  to  demand 
payment,  and  it  is  an  important  requisition  of  the  statute.  Each 
377]  township  is  bound  to  support  its  own  paupers,  *but  it  has 
the  right  of  making  its  own  contract  for  their  support,  holding  it 
liable  for  the  expense  of  placing  them  within  its  power.  It  is 
known  that  the  cost  of  supporting  paupers  is  different  in  different 
sections  of  the  state,  and  varies  as  much  as  does  the  cost  of 
ordinary  living;  and  to  compel  a  township  in  the  interior,  where 
the  means  of  living  are  abundant  and  cheap,  to  support  its 
paupers  in  Cincinnati,  or  at  any  other  place  where  those  means 
are  more  expensive,  would  be  inequitable  and  unjust.  Such  is  not 
the  intention  of  the  law. 

In  the  case  before  us  no  effort  was  made  to  remove  the  pauper, 
nor  is  any  reason  shown  why  it  was  not  done ;  of  course  the  plaint- 
iffs have  no  right  of  action.  } 

A  question  is  raised  in  the  case,  whether  the  pauper,  at  the  time  ' 
of  the  commencement  of  the  suit,  had  gained  a  legal  settlement 
in  the  township  of  Millcreek.  His  residence  commenced  in  Feb- 
ruary, 1835,  and  he  became  chargeable  as  a  pauper  about  six 
months  thereafter.  Instead  of  warning  him  to  depart  the  town- 
ship as  the  law  required,  the  overseers  of  the  poor  furnished  him 
relief  for  two  weeks,  and  then  removed  him  to  the  hospital  in 
Cincinnati,  and  continued  him  there  at  the  expense  of  Millcreek. 
for  the  period  of  thirteen  months.  During  this  period,  he  was 
actually  living  within  the  limits  of  Cincinnati  township;  but  ho 
was  there  by  the  procurement  and  at  the  expense  of  Millcreek, 
not  for  the  purpose  of  gaining  a  legal  settlement,  but  for  the  pur- 
pose of  subsistence.  Under  such  circumstances,  he  must  in  law- 
be  considered  as  if  actually  residing  within  the  limits  of  the  latter 
township,  and  as  having  gained  a  legal  settlement  therein.  To 
held  otherwise,  would  be  opening  the  door  by  which  townships 
might  perpetrate  base  frauds  upon  each  other. 

The  verdict  of  the  jury  is  set  aside  and  a  new  trial  ordered,  the 
costs  to  abide  the  event  of  the  suit.     New  trial  granted. 
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*Thb  Statk  of  Ohio,  foe  the  Use  op  the  Fund  Com*    [378 
HissioNEBs  of  Muskingum  Countt,  t;.  James  Taylor  et  al. 

A  stipalation  to  pay  five  per  cent,  as  oollection  fees,  in  addition  to  the  legal 
interest  for  money  loaned,  is  against  public  policy  and  yoid. 

This  is  a  motion  from  the  county  of  Muskingam. 

It  was  reserved  on  the  last  circuit,  upon  an  agreed  statement  of 
facts,  signed  by  counsel,  from  which  it  appears,  that  in  1837, 
James  Taylor,  one  of  the  defendants,  borrowed  from  the  fund 
commissioners  of  Muskingum  county  $25,000  of  the  surplus  rev- 
enue of  the  United  States,  deposited  with  the  State  of  Ohio,  for  the 
payment  of  which  he  executed  his  bond  to  the  State  of  Ohio,  in 
the  form  required  by  law,  but  containing  no  agreement  to  pay  the 
attorney's  fees  for  collection.  At  the  same  time  he  executed  a 
warrant  of  attorney  on  the  same  paper,  to  confess  judgment  for  the 
amount,  with  seven  per  cent,  per  annum,  and  five  per  cent  thereon 
in  addition,  being  the  fees  paid  by  the  state  to  its  attorney  for 
collection  and  costs  of  suit.  Taylor,  at  the  same  time,  executed  a 
mortgage  to  the  state,  the  condition  of  which  was  that  he  should 
pay  the  sum  so  borrowed  and  also  the  attorney's  fees^  not  exceeding 
five  per  cent.,  which  the  state  might  have  to  pay  its  attorney,  with 
the  interest  on  the  principal  sum. 

The  bill  was  filed  to  subject  the  mortgaged  premises  to  sale,  and 
a  decree  pro  confesso  rendered  against  Taylor.  The  court  of  com- 
mon pleas  refused  to  include  the  attorney's  fees  for  collection  in 
the  amount  due  upon  the  mortgage.  The  land  was  sold,  and  the 
money  brought  into  court,  when  the  counsel  for  the  complainant 
moved  to  tax  the  attorney's  fees,  as  by  the  agreement  of  the  parties^ 
they  became  a  part  of  the  costs  in  the  case.  This  motion  was 
overruled  by  the  common  pleas,  and  an  appeal  taken  by  the  com- 
plainant, and  the  same  application  is  now  urged  here,  to  include 
the  five  per  cent,  for  attorney's  fees,  in  the  bill  of  costs. 

*GooDARD  and  Convers,  for  the  motion  :  [879 

We  maintain  that  the  stipulation  for  the  payment  of  the 
expenses  that  might  be  incurred,  was  both  legal  and  proper.  The 
object  was  not  specalation,  or  profit,  but  indemnity  merely.  It 
was  intended  to  enable  the  commissioners  to  fulfill  the  purposes  of 
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the  law.    Ramsden  v.  Langley,  2  Yern.  536 ;  Lomaz  v.  Hyde,  2 
Yern.  185;   Arcambel  v.  Wiseman,  3  Dall.  306;   S.  C,  1  Pet' 
Cond.  135. 

ThiB  is  a  case  in  which  a  contract  is  fairly  raade,  between 
parties  competent  to  contract,  with  full  knowledge  and  under- 
standing of  its  force  and  effect,  and  prohibited  by  no  statute. 
Why  ask  this  court  to  change  the  contract  and  thus  usurp  the 
place  of  the  contracting  parties  themselves?  Is  it  said  that  the 
contract  is  against  public  policy?  The  right  view  of  the  con- 
sideration of  public  policy  is  taken  by  Best,  C.  J.,  in  the  case  of 
Richardson  v,  Mellish,  2  Bing.  229;  S.  C,  9  Eng.  Com.  Law,  397, 
in  which,  speaking  of  the  transaction  in  that  case,  he  says : 

"  We  have  heard  much  of  this  being  a  contravention  of  public 
policy,  and  that,  on  that  ground,  it  can  not  be  supported.  I  am 
not  much  disposed  to  yield  to  arguments  of  public  policy;  I  think 
the  court  of  Westminster  Hall  (speaking  with  deference  as  an 
bumble  individual  like  myself  ought  to  speak  of  the  judgments 
of  those  who  have  gone  before  me)  have  gone  much  further  than 
they  were  warranted  in  going  in  questions  of  policy;  they  have 
taken  on  themselves,  sometimes,  to  decide  doubtful  questions  of 
policy ;  and  they  are  always  in  danger  of  so  doing,  because  courts 
of  law  look  only  at  the  particular  case,  and  have  not  the  moans  of 
bringing  before  them  all  those  considerations,  which  ought  to  enter 
into  the  judgment  of  those  who  decide  on  questions  of  policy.  I 
therefore  say  it  is  not  a  doubtful  matter  of  policy  that  will  decide 
this,  or  that  will  prevent  the  party  from  recovering;  if  once  you 
bring  it  to  that,  the  plaintiff  is  entitled  to  recover;  and  let  that 
doubtful  question  of  policy  be  settled  by  that  high  tribunal. 
380]  namely,  the  legislature,  which  has  the  means  of  ^bringing 
before  it  all  the  considerations  that  bear  on  the  question,  and  can 
settle  it  on  its  true  and  broad  principles. 

"  I  admit  that  if  it  be  clearly  put  upon  the  contravention  of 
public  policy,  the  plaintiff  can  not  succeed;  but  it  must  be  un- 
questionable— there  must  be  no  doubt.  Looking  at  all  the  facts 
of  this  case,  I  can  see  no  unquestionable  principle  of  policy  that 
stands  in  the  way  of  the  plaintiff,  to  hinder  him  recovering  in  this 
action."  And  in  the  same  case  Mr.  Justice  Burroughs  says,  *'  I, 
for  one,  protest,  as  my  lord  has  done,  against  arguing  too  strongly 
upon  public  policy;  it  is  a  very  unruly  horse,  and  when  you  once 
get  astride  it,  you  never  know  where  it  will  carry  you.  It  may 
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lead  jou  from  the  sound  law.    It  is  never  argued  at  all  I 
other  points  fail." 
Stillwell,  contra. 

Wood,  J.  It  must  be  admitted,  if  this  agreement  oai 
forced j  the  statutes  of  Ohio  regulating  the  rate  of  interest, 
upon  loans  by  the  fund  commissioners,  or  in  other  cases^  ar 
virtually  repealed.  The  statute  passed  on  March  28,  IS 
vides  that  the  fund  commissioners,  in  a  certain  event,  n 
the  money  to  individuals  at  a  rate  of  interest  not  exceedx 
per  cent.  Seven  per  cent,  is  the  maximum  of  interest  the 
sionors  are  authorized  to  contract  for,  or  receive  for  the 
ance  of  their  loans.  They  are  prohibited  from  receiving 
fact,  in  express  terms — that  is,  as  interest.  It  is  said,  howe 
the  five  per  centum  in  this  case  is  by  the  agreement  of  the 
to  be  added  to  the  seven  per  cent.,  not  as  interest,  but 
agreed  upon  as  such,  for  collection,  by  the  parties. 

Now,  it  seems  to  us  to  be  of  little  consequence,  in  this  ca 
this  five  per  cent,  may  be  called,  but  the  inquiry  is,  whi 
thing  itself?  However  it  may  be  disguised,  it  is  very  clc 
it  is  a  mere  shift  or  device  by  whlcb  twelve  per  cent,  is^r 
as  interest^  upon  tbisToan,  and  In  this  view  of_the_j^ai 
can  not  be  enforced.  This  court  heS^  decided  that  un 
laws  of  Ohio,  but  six  cent  Interest  is  recoverable,  i&o 
parties  contract  fpr^more  or  higher  rates. 

But  is  it  such  a  contract  as  public  policy  should  < 
What  may  be  supposed  as  the  natural  result  to  the  cod 
from  the  execution  of  this  agreement?  It  would  be  the  c 
of  future  loans,  at  banks,  that  the  borrower  should  pay 
penses  of  collection,  and,  perhaps,  the  tax  thereon.  The 
in  this  state  would  hold  a  general  jubilee;  and  as  their 
morality  and  law  usually  expands  with  their  hopes  of 
proportion  to  the  borrower's  necessity  they  would  find,  p 
additional  items  of  costs,  as  the  means  of  a  legalized  e 
upon  their  loans.  In  our  opinion,  such  agreements  are 
the  public  policy  of  the  country,  and  ought  not  to  be  enf 
courts  of  justice.  They  have,  by  this  court,  on  the  circi 
denied  to  be  obligatory,  and  further  reflection  confirms  i 
correctness  of  such  opinion.  The  absence  of  adjudicated 
the  reports,  either  English  or  American,  show  these  agi 
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are  of  modern  inveDtioD,  having  their  origin  in  the  improvementB 
of  the  age. 

That  this  ftve  per  cent,  is  not  costs,  is  certain,  from  the  fact  that 
it  is  not  so  recognized  by  law.  At  common  law,  no  costs  were  al- 
lowed. If  a  plaintiff  failed  in  his  action,  he  was  amerced  for  his 
f(Use  clamor,  bot  costs  were  not  adjudged  against  him.  In  Ohio, 
no  costs  are  given  to  a  successfal  party,  unless  anthorised  hy 
statute,  with  but  one  or  two  exceptions,  and  the  statute  defines  the 
items,  and  imposes  severe  penalties  upon  the  ministers  of  the  law, 
for  taking  other  or  higher  costs  or  fees  than  are  expressly  pro- 
vided for.  On  the  whole,  we  think  the  common  pleas  were  right 
in  holding  the  agreement  void  to  pay  five  per  cent,  collection  fees^ 
and  snch  item  will  not  be  permitted  to  bo  taxed  in  the  costs  by 
this  court.    Motion  overruled. 


882]  ^Edward  Tuite  v,  William  Miller* 

Where  dower  exists  but  is  not  assigned  at  the  time  a  conveyance  is  made^  a 
subsequent  decree  against  the  grantee  to  pay  an  annual  sum  for  dower,  is 
no  breach  of  the  covenants  in  the  deed  of  conveyance  that  the  grantor  is 
the  lawful  owner  and  has  good  right  to  convey,  nor  of  the  oommon 
warranty. 

Equity  has  no  jurisdiction  to  enforce  the  specific  performance  of  the  covenant 
of  warranty. 

This  is  a  bill  in  chancery  from  the  superior  court  of  the  city 
of  Cincinnati. 

It  sets  forth,  that  in  April,  1836,  Miller  conveyed  to  the  plaint- 
iff a  lot  in  Cincinnati,  by  deed,  containing  the  following  cove- 
nants: 

1.  That  he  was  the  lawful  owner. 

2.  That  he  had  good  right  to  sell. 

3.  The  common  warranty. 

The  bill  proceeds  to  relate,  that  Elizabeth  Satterthwaite,  in 

1838,  filed  her  bill  in  the  common  pleas,  to  obtain  an  assignment 

of  dower  in  these  premises ;  that  dower  was  ordered  by  decree, 

and  the  land  being  found  incapable  of  division,  the  payment  of 
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the  sum  of  $66,  in  half-yearly  iDstallments,  was  imposed  us  an  an- 
nual charge  upon  it,  in  the  hands  of  the  plaintiff,  and  on  failure 
of  payment,  so  much  of  it  as  necessary  was  ordered  to  be  sold  on 
execution.  He  therefore!  asks  relief,  and  his  counsel  at  bar  asks  a 
decree  for  the  specific  execution  of  the  covenants. 

Wriqht,  Walker  and  Miner  insisted  that  the  covenants  are 
broken,  and  that  the  complainant  has  no  adequate  remedy  at  law ; 
and,  to  sustain  these  positions,  cited  King  v,  Kerr's  Adm'rs,  5 
Ohio,  154 ;  Waldron  v.  McCarty,  3  Johns.  471 ;  Kortz  v.  Carpenter, 
6  Johns.  120 ;  Kerr  v.  Shaw,  13  Johns.  236 ;  Greenby  &  Kellogg 
i;.  Wilcocks,  2  Johns.  1 ;  Hamilton  v,  Wilson,  4  Johns.  72 ;  Co. 
Inst.  315,  n.  3 ;  Delavergne  v.  Norris,  7  Johns.  358 ,  Stanard  v.  Eld- 
ridge,  16  Johns.  254 ;  Hall  v.  Dean,  13  Johns.  105;  Smith  r.  Shepard, 
15  Pick.  147 ;  Hamilton  *v.  Cutts,  4  Mass.  349  ;  Abbott  v.  [383 
Allen,  14  Johns.  248 ;  Stone  v.  Hooker,  9  Cow.  154 ;  Day  v.  Chism, 
10, Wheat.  449;  19  Vin.  Ab.  306;  Dane's  Ab,  C.  104,3;  Mor- 
ris V.  Phelps,  5  Johns.  49 ;  Mitchell  v,  Warner,  5  Conn,  497 ;  Lock- 
wood  r.  Sturdevant,  6  Conn.  373 ;  Thomas  v.  Perry,  Pet.  C.  C.  49; 
Wheeler  v.  Hatch,  3  Fairfield,  389 ;  Backus  i;.  McCoy,  3  Ohio,  211. 

Equity  will  ddbree  a  specific  performance  of  covenants,  and  \ts 
mode  of  administering  relief  is  peculiarly  adapted  to  cases  like 
this.  Allen  v.  Deschamps,  13  Ves.  228;  Iggulden  r.  May,  9  Ves. 
333;  Willan  v,  Willau,  16  Ves.  84;  Purnival  v.  Crew,  3  Atk.  89; 
Davis  V.  Hone,  2  Sch.  &  Lef.  340;  Johnson  v.  Nott,  1  Vern.  271. 

BiDDLE  and  Eoll,  for  the  defendant,  insisted  that  there  was  no 
eviction  or  disturbance  of  the  possession,  and  thai  if  the  com- 
plainant had  any  remedy,  it  was  at  law.  King  v,  Kerr's  Adm'rsi 
5  Ohio,  154;  Kortz  v.  Carpenter,  5.  Johns.  120;  Waldron  v. 
McCarty,  3  Johns.  471 ;  Hamilton  t;.  Cutts,  4  Mass.  348. 

Lane,  C.  J..  There  is  a  well-established  chancery  jurisdiction 
over  certain  covenants.  The  chancellor  will  exercise  a  restrain- 
ing power  where  the  covenantor,  contrary  to  his  stipulation,  dis- 
turbs the  tenant  by  his  own  act ;  and  he  will  enforce  the  specific 
performance  of  the  covenant  for  further  assurance.  But  we  find 
no  case  of  interference  on  this  side  the  court,  in  relation  to  the 
covenant  of  warranty.  This  absence  of  precedent,  although  not 
conclusive,  is  a  strong  argument  against  the  plaintifTs  right  to 
relief. 

In  cases,  too,  of  covenants  real,  any  innovation  of  the  settled 
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coDstrnction  of  the  parties'  rights  shonid  be  made  by  courts  with 
great  caation.  The  parties  select  their  own  covenants,  and  the 
liability  of  the  defendant  is  not  to  be  extended  beyond  the  in- 
tendment of  those  by  which  he  binds  himself.  It  would  have 
been  easy  for  them  to  have  inserted  the  covenant  against  incnm- 
384]  brances,  under  which  the  plaintiff  would  have  *found  an 
easy  protection.  But  he  has  no  rights,  except  those  which  arise 
from  other  stipulations,  and  we  must  examine  if  the  defendant 
has  incurred  any  liability  under  them. 

The  two  first,  viz:  '*that  he  was  the  lawful  owner,'*  and  *'  had 
good  right  to  convey,"  are  not  broken ;  for  at  that  time  he  held 
the  estate,  and  it  passed  by  the  deed ;  the  interest  of  the  dower 
was  not  then  a  vested  estate,  but  an  interest  contingent  and  un- 
certain, which  might  never  be  set  up. 

There  remains  nothing  but  the  covenant  of  warranty.  The 
rule  is  universal,  that  no  right  of  action  arises  under  this  cove« 
nant,  except  after  an  eviction,  or  something  which  is  equivalent. 
King  V.  Kerr's  Ad'mrs,  5  Ohio,  154.  But  all  the  rights  which 
the  party  is  authorized  to  claim  exist  at  law,  and  admit  entire 
compensation  in  damages.  Whatever  difficulties  may  bo  in  the 
way  of  the  plaintiff,  in  seeking  indemnity  against  this  rent 
charge,  it  seems  to  us  that  to  extend  the  defendant's  liability 
beyond  that  of  responding  in  damages,  after  an  eviction,  or  its 
equivalent,  would  be  to  extend  it  beyond  the  settled  terms  of  the 
covenant.    Bill  dismissed. 


Steamboat  Monarch  v.  Samuel  B.  Finlet. 

Under  the  act  of  February  26,  1840,  for  the  collection  of  claims  against 
steamboats,  etc.,  a  suit  may  be  brought  against  any  steamboat  or  other 
wateroraft  by  its  name. 

The  act  does  not  include  debts  contracted  before  its  pasEago. 

This  is  a  writ  of  error  to  the  court  of  common  pleas  of  the 
county  of  Hamilton. 

In  the  original  case,  Samuel  B.  Finley  commenced  an  action 
by  warrant  against  the  steamboat  Monarch,  in  pursuance  of  the 
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act  of  February  26, 1840,  "providing  for  the  collection  of  claims 
against  steamboats  and  other  water-crafts,  and  authorizing  pro- 
ceedings against  them  by  name.''  In  virtue  *of  the  war-  [385 
rant  the  sheriff  seized  upon  the  boat,  but  left  her  in  the  possession 
of  the  owners,  taking  bond  according  to  the  statute,  that  she 
should  be  forthcoming  to  answer  the  judgment.  Upon  the  return 
of  the  warrant  a  declaration  in  assumpsit  was  filed  against  the 
boat  by  name,  to  which  declaration  a  plea  of  the  general  issue 
was  filed. 

This  issue  was  submitted  to  the  court,  who,  upon  hearing,  ren- 
dered a  judgment  against  the  steamboat. 

The  defendant  then  tendered  a  bill  of  exceptions,  which  was 
allowed  by  the  court  and  made  part  of  the  record. 

In  the  bill  of  exceptions,  it  is  stated  that  the  plaintiff,  in  order 
to  sustain  his  action,  proved  by  the  clerk  of  said  boat  the  account 
annexed  to  the  bill  of  exceptions,  and  that  all  the  items  of  the  ac- 
count were,  for  debts  contracted  for  and  on  account  of  said  steam- 
boat Monarch,  by  the  master  thereof,  and  there  rested  his  case. 

Whereupon  the  counsel  for  the  defendant  claimed  judgment  be- 
cause all  the  items  of  said  account  are  dated  prior  to  the  day  when 
the  act  above  referred  to  took  effect.  And  it  was  proved  for  the 
defendant  that  L.  &  A.,  of  New  Orleans,  became  joint  owners  with 
others,  of  said  boat  on  May  22,  1839,  and  sole  owners  on  the  9th 
day  of  September  of  the  same  year;  and  thereupon  it  was  claimed, 
that  if  judgment  should  be  entered  for  the  plaintiff,  it  should  be 
only  for  so  much  of  said  account  as  accrued  subsequent  to  the  22d 
day  of  May,  or  the  9th  day  of  September  aforesaid.  But  the 
court  ordered  judgment  to  be  entered  for  the  entire  balance  of  said 
account,  with  interest. 

The  first  item  of  the  account  annexed  to  and  made  part  of  the 
bill  of  exceptions,  is  charged  on  July  24, 1839,  and  purports  to  be 
for  balance  of  account  rendered,  and  amounts  to  91,254.35.  The 
last  item  is  charged  on  April  25,  1840.  The  whole  amount  of  the 
account  is  $2,120.80,  of  which  $697.40  accrued  subsequently  to  Feb- 
ruary 26,  1840.  The  account  is  credited  with  $1,213,  leaving  a 
balance  of  $907.80,  and  the  amount  of  judgment  rendered  $932.66. 

*The  writ  of  error  is  prosecuted  in  the  name  of  the  steam-  [386 
boat,  and  the  errors  assigned  are : 

1.  That  the  declaration  and  matters  therein  contained,  are  in- 
sufficient in  law  to  maintain  the  action. 
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2.  That  judgment  is  entered  for  too  large  an  amount 

3.  That  judgment  shonld  have  been  entered  for  defendant,  and 
not  for  plaintiff. 

Wbiqht,  Walker  &  Minbb,  for  the  plaintiff  in  error,  cited 
Gilmore  v.  Shater,  2  Lev.  227;  Conch  v.  Jeffries,  4  Barr.  2460; 
Call  V.  Hagger,  8  Mass.  423 ;  Dash  v  Vankleek,  7  Johns.  477 ;  So- 
ciety, etc.,  V.  Wheeler,  2  Gall.  105 ;  McCormick  v.  Alexander,  2 
Ohio,  65. 

Chase  &  Ball,  for  the  defendant,  cited  Keane  t;.  Brig  Gloucester, 
2  Dallas,  36. 

HiTCHOOOK,  J.  This  case  is  one  of  importance,  as,  in  order  to 
its  decision,  it  is  necessary  to  give  a  construction  to  the  act  of  Feb- 
ruary 26,  1840,  <<  providing  for  the  collection  of  claims  against 
steamboats  and  other  water-crafts,  and  authorizing  proceeding 
against  the  same  by  name/'  This  law  gives  a  lien  upon  such 
crafts  for  certain  claims  against  them.  Its  object  is,  on  the  whole, 
a  beneficial  one,  and  if  possible  should  be  carried  into  effect.  Had 
the  law  merely  declared  the  lien,  and  authorised  the  commence- 
ment of  suit  against  the  owners  or  officers,  by  warrant  or  attach- 
ment levied  upon  the  boat  or  craft,  there  could  have  been  little  or 
no  difficulty.  Such,  however,  is  not  the  case,  and  as  the  law  now 
stands,  there  does  appear  to  be  some  incongruity  in  its  various 
provisions.    These  will  be  noted  as  we  proceed  with  the  case. 

The  original  action  was  against  the  steamboat  Monarch,  by  name, 
and  judgment  was  rendered  in  favor  of  the  plaintiff.  It  is  sought 
to  reverse  this  judgment  for  error,  and  the  first  error  assigned  is, 
that  the  declaration  is  insufficient.  The  declaration  is  in  assump- 
sit, and  contains  the  common  counts.  It  is  in  common  form  and 
387]  not  defective  in  substance.  The  '''only  objection  to  it  is,  that 
the  defendant  is  an  inanimate  thing,  that  could  neither  assume 
nor  promise.  In  this  respect  it  is  defective,  unless  the  statute 
already  referred  to  justifies  such  mode  of  pleading.  If  the  stat- 
ute authorises  it,  we  are  undoubtedly  bound  to  sustain  it.  Let  ua 
then  examine  this  statute. 

In  its  title,  it  is  called  ''an  act  providing  for  the  collection  of 
claims  against  steamboats  and  other  water  crafts,  and  authorising 
proceedings  against  them  by  name.'*  Although  the  title  to  a  statute 
constitutes  no  part  of  the  law,  yet  it  may  well  be  considered  in  its 
construction  as  furnishing  an  index  by  which  doubtful  matters  in 
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the  body  of  a  statute  may  bo  settled.  Especially  is  this  proper 
where,  as  in  this  state,  the  title  is  prefixed  by  a  solemn  rote  of  the 
legislature  passing  the  law.  From  this  title  it  is  manifest  that  the 
legislature  supposed  the  act  authorized  proceedings  against  a  steam- 
boat or  other  water-craft  by  name. 

Section  1  of  the  act  provides  "that  steamboats  and  other  water- 
crafts  navigating  the  waters  within  or  bordering  on  this  state, 
shall  be  liable  for  debts  contracted  on  account  thereof,  by  the 
master,  owner,  steward,  consignee,  or  other  agent,  for  materials, 
supplies,  or  labor,  in  the  building,  repairing,  furnishing,  or  equip- 
ping the  same,  or  due  fofwharfage ;  and  also  for  damages  arising 
out  of  any  contract  for  the  transportation  of  goods  or  persons,  or 
for  injuries  done  to  persons  or  property  by  such  craft ;  or  for  any 
damage  or  injury  done  by  the  captain,  mate,  or  other  officer  thereof, 
or  by  any  person  under  the  order  or  sanction  of  either  of  them,  to 
any  person  who  may  be  a  passenger  or  hand  on  such  steamboat  or 
other  water-craft,  ^t  the  time  of  the  infliction  of  such  damage  or 
injury." 

From  this  section  it  will  be  seen  that  a  steamboat  is  liable,  not 
only  on  account  of  contracts,  but  for  torts,  and  may  well,  in  a  proper 
case,  be  charged  for  an  assault  and  battery  committed  by  one  of 
her  officers,  as  in  assumpsit  for  supplies,  materials,  or  labor  fur- 
nished in  her  construction  or  repair.  This,  however,  can  make  no 
diiference  as  to  the  form  of  pleading, 

*In  section  2  it  is  provided  that  "any  person  having  such  [388 
demand  may  proceed  against  the  owner  or  owners,  or  master  of 
such  craft,  or  against  the  craft  itself.''  In  the  next  section  it  is  pro- 
vided that  **  when  suit  shall  be  commenced  against  the  craft,  the 
plaintiff  shall  file  his  precipe  to  that  effect,  naming  said  craft,  if  she 
have  a  name,  and  if  not,  giving  a  substantial  description  of  the 
same ;  and  with  it  a  bill  of  particulars  of  his  demand,  verified  by 
bis  own  affidavit,  or  that  of  his  agent  or  attorney,  or  other  cred- 
itable witness." 

Taking  these  two  sections  toj^ether,  there  can  be  no  doubt  that 
it  was  the  intention  of  the  legislature  that  a  person  having  either 
of  the  claims  specified  in  section  1  of  the  act,  might  at  his  election 
proceed  either  against  the  craft  itself,  or  against  its  owner.  In  fact, 
it  is  so  expressly  declared  in  section  2;  and  in  the  third,  the  steps 
to  be  pursued  in  order  to  obtain  process,  where  the  plaintiff  elects 
to  proceed  against  "  tJie  craft  itself,'  are  pointed  out. 
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The  same  intention  is  manifest  in  sectioif  4,  in  which  the  daty 
of  the  clerk,  after  a  precipe  shall  have  been  filed,  is  prescribed.  He 
shall  "issae  a  warrant,  returnable  as  other  writs,  directing  the 
seizure  of  snch  crafl  by  name  or  description  as  provided  for  in  section 
3  of  this  act,  or  snch  part  of  her  apparel  and  farnitnre  as  may  be 
necessary  to  satisfy  the  demand,  and  to  detain  the  same  until  dis- 
charged by  due  course  of  law." 

It  is  then  made  the  duty  of  the  officer  to  execute  and  return  the 
writ  with  an  inventory  of  the  property  seized,  and  to  retain  the 
same  in  his  hands  until  final  judgment,  unless  the  <'  owner,  master, 
steward,  consignee,  or  other  agent,"  shall  give  security  in  double 
the  amount  of  the  demand  sworn  to,  to  have  the  property  seizedt 
or  double  the  amount  sworn  to,  forthcoming  to  answer  the  judg- 
ment. 

In  section  6  of  the  act  it  is  provided,  that  "  upon  the  return  of 
the  writ,  the  pleadings  and  other  proceedings  shall  be  as  in  other 
cases  of  process  served  and  returned."  Now  what  are  these  plead- 
ings and  proceedings  in  other  cases  ?  The  plaintiff  files  his  declara- 
389]  tion  against  the  defendant  served  with  ^process,  not  against 
another  person  or  thing.  And  to  this  declaration  the  defendant 
files  his  plea,  and  so  soon  as  an  issue  is  made  up,  the  case  is  ready 
for  trial.  Who  is  the  defendant  served  with  process  in  the  case 
before  the  court?  The  steamboat  ^< Monarch."  And  the  steamboat 
"Monarch"  was  properly  made  defendant  according  to  the  law 
under  which  these  proceedings  were  had,  so  far  as  we  have  pro- 
gressed in  the  examination  of  that  law.  So  far  in  truth  there  is 
nothing  to  excite  a  reasonable  doubt  upon  the  subject.  It  is  true 
the  proceeding  is  anomalous  in  the  practice  of  a  common  law  court, 
but  the  legislature  have  power  to  authorize  it,  and  it  is  somewhat 
analogous  to  proceedings  in  admiralty  courts. 

But  as  we  proceed  further  we  shall  find  difficulties.  Section  6 
further  provides,  that  "after  judgment  the  property  seized  and 
still  held,  may  be  sold  upon  execution  to  satisfy  the  judgment, 
and  if  the  proceeds  of  said  sale  fall  short  of  satisfying  the  judg- 
ment, the  balance  shall  remain  to  be  collected  on  execution  as 
upon  other  judgments."  Executions  upon  other  judgments  are 
issued  against  the  judgment  debtor,  and  his  property  is  seized  to 
satisfy  the  debt.  But  in  proceedings  under  this  statute,  where  a 
creditor  electa  to  proceed  against  the  "  craft  itself,*^  that  craft  is 
lefendant.  And  if  the  ^^craft  itself''  will  not,  at  sheriffs  sale, 
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satisfy  the  jadgment,  I  do  not  see  how  the  balance  can  be  made 
by  another  execation  against  the  same  defendant;  unless,  indeed, 
it  be  intended  that  the  ^^  craft "  shall  be  8old  over  and  over  agaii\ 
nntil  the  debt  is  paid.  Sach,  however,  is  not  the  intention.  Will 
it  be  said  that  the  execation  may  be  considered  as  against  the 
owner  of  the  boat  or  craft,  and  that  his  property  may  be  taken 
to  satisfy  it?  This  is  not  the  way  judgments  are  enforced  bj  ex- 
ecution in  other  cases.  The  owner  of  the  craft  is  not  a  party  to 
the  suit.  He  has  had  no  day  in  court.  The  plaintiff  might  have 
made  him  a  party,  but  he  elected  to  go  "  against  the  craft  itself," 
and  must  abide  the  consequences. 

There  is  a  difficulty,  too,  in  reconciling  section  8  with  the  -pre- 
ceding sections  of  the  act,  if  we  dre  right  in  our  construction* 
This  section  provides  "  that  if  any  suit  or  action  i^hall  be  [390 
commenced  under  this  act  without  reasonable  or  proper  cause,  the 
person  or  persons  commencing  such  suit  or  action  shall  be  liable 
to  make  compensation  to  the  defendant  or  defendants  for  all  dam- 
ages by  Am,  her^  or  them  sustained,  by  reason  of  the  commence- 
ment of  such  suit  or  action ;  the  defendant  or  defendants^  if  appear- 
ing  and  defending,  and  damaged  as  aforesaid,  shall  set  forth  in  his, 
her,  or  their  plea  or  pleas,  or  notice  attached  to  the  plea  of  the 
general  issue,  that  such  suit  was  commenced  without  reasonable 
or  probable  cause,  to  the  damage  of  the  defendant  or  defendants," 
etc.  And  if,  on  trial,  it  shall  be  found  that  the  action  was  com- 
menced "  without  reasonable  or  probable  cause,"  the  jury  are  re- 
quired to  assess  damages  for  the  defendant  or  defendants,  and 
judgment  is  to  be  entered  accordingly.  The  difficulty  with  re- 
spect to  this  section  does  not  arise  from  the  fact  that  the  defend- 
ant,  in  a  certain  state  of  case,  is  authorized  to  recover  damages  as 
for  a  malicious  prosecution  or  vexatious  suit,  if  the  action  was 
commenced  against  him  without  reasonable  or  probable  cause,  but 
firom  the  fact  that  the  section  speaks  not  only  of  a  defendant^  but 
of  defendants^  and  in  such  a  manner  as  would  seem  to  imply  that 
these  defendants  were  things  animate  rather  than  inanimate. 
Por  it  is  not  readily  perceived  how  two  steamboats  could  be  joint 
contractors  or  joint  trespassers.  But  perhaps  the  provisions  of 
this  section  were  intended  to  apply  to  those  cases  only  where  a 
plaintiff  elected  to  proceed  "against  the  owner  or  owners  of  the 
craft,"  rather  than  "  against  the  craft  itself."  Be  this  as  it  may, 
we  do  not  feel  ourselves  at  liberty,  in  consequence  of  anything  in 
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this  section,  to  depart  from  the  evident  intent  of  tba  statute,  as 
expressed  in  the  preceding  sections.  And  we  entertain  the  opinion 
that  this  suit  is  prosecuted  in  conformity  with  tho  statute,  and 
that  the  declaration  is  sufficient. 

The  second  error  assigned  is  that  the  judgment  of  the  court  of 
common  pleas  was  rendered  for  too  great  an  amount.  And  in 
considering  this  question  it  becomes  necessary  to  inquire,  whether 
the  law  of  1840  was  intended  to  have  a  retrospective  or  merely  a 
391]  prospective  operation.  No  court  will  give  to  ^a  statute  a 
retrospective  operation,  unless  it  is  absolutely  necessary  to  carry 
out  the  intention  of  the  legislature.  The  legislature  itself  has  not 
constitutional  power  to  enact  an  ex  post  facto  law ;  and  should  that 
body  pass  a  law  retrospectively  to  divest  an  individual  of  his 
previously  existing  rights,  I  think  this  court,  as  at  present  con* 
stituted,  would  not  enforce  it.  There  is  certainly  nothing  in  the 
act  now  under  consideration  which,  in  the  least  degree,  indicates 
that  it  was  intended  to  have  a  retrospective  operation.  If  it 
merely  gave  a  new  remedy  for  the  recovery  of  existing  debts,  it 
might  be  enforced.  But  it  does  more  than  this.  It  makes  a  steam- 
boat, or  other  water-craft,  liable  for  debts  contracted  on  its  ac- 
count. Such  debts  are  contracted  by  the  owner  of  the  boat  or  for 
his  benefit,  and  he  is  accountable  for  them.  If  debts  had  been 
contracted  on  account  of  a  boat,  and  subsequently  she  had 
changed  owners,  previous  to  the  passage  of  this  act,  by  giving  to 
it  a  retrospective  operation,  we  should  sacrifice  the  property  of 
one  man  to  pay  the  debts  of  another.  The  new  owner  would  bo 
charged  with  debts  which  he  had  neither  contracted  himself,  and 
which  had  not  been  contracted  for  his  benefit.  This  will  not  do. 
In  our  opinion  the  law  only  applies  to  debts  which  have  been  con- 
tracted, or  to  causes  of  action  which  have  accrued  since  its  enact- 
ment. 

Giving  it  this  construction,  what  is  the  effect  upon  the  case  be- 
fore the  court? 

The  law  took  effect  on  February  26,  1840.  The  articles  fur- 
nished by  the  plaintiff,  on  account  of  the  boat,  subsequent  to  that 
date  and  previous  to  the  commencement  of  the  suit,  amounted  to 
only  $697.40,  while  the  judgment  rendered  is  $932.66,  exceeding 
what  it  should  have  been  by  more  than  8200.  Hero  is  an  error, 
and  for  this  cause  the  judgment  must  be  reversed  with  costs,  and 
the  case  remanded  for  further  proceedings.  Judgment  reversed. 
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^ZsNAS  Kent  v.  Joel  B.  Bubnett  et  al.  [392 

Where  jail  limits  are  by  law  co-extensive  with  a  county,  and  a  new  county  ia 
made  in  part  out  of  an  old  one,  the  jail  limits  of  the  old  county  are  still 
the  privilege  of  a  debtor  who  was  charged  in  execution  before  the  new 
county  was  organized. 

This  is  an  action  of  debt  from  the  oonnty  of  Portage. 

The  suit  is  brought  on  a  writing  obligatory,  execated  by  the 
defendants,  Barnett,  Pendleton,  Tyler,  and  Hopkins,  on  Jane  6, 
1839,  to  the  plaintiff,  to  secare  to  the  two  first-named  de- 
fendants the  privileges  of  the  prison  limits  of  the  jail  of  Portage 
county. 

The  defendants  have  plead :  1.  NU  debet,  on  which  an  issue  is 
made  up  to  the  country ;  2.  That  the  said  Burnett  and  Pendleton 
did  not  go  at  large  out  of  the  limits  of  the  county,  as  existing  at 
the  time  of  the  execution  of  said  bond,  etc. 

To  this  plea  the  plaintiff  has  demurred,  and,  for  the  purpose  of 
determining  the  questions  arising  upon  it,  counsel  have  subscribed 
an  agreed  statement  of  facts  to  be  considered  as  a  part  of  the  plea. 
The  statement  is  in  these  words : 

"That  two  of  the  defendants,  Burnett  and  Pendleton,  were 
arrested  and  imprisoned  on  June  6,  1839,  on  a  ca.  sa,  issued  from 
the  court  of  common  picas  of  Portage  county,  on  a  valid  and  sub- 
sisting decree  in  favor  of  the  plaintiff,  under  the  act  abolishing 
imprisonment  for  debt,  passed  March  19,  1838,  which  writ  was 
dated  the  4th  day  of  Jane  of  the  same  year,  1839. 

"  That  on  the  aforesaid  6th  day  of  June,  all  the  defendants  in 
this  caase  executed,  in  due  form  of  law,  their  bond  to  the  said 
plaintiff,  in  the  sum  of  910,233.34,  for  the  purpose  of  obtaining  for 
the  said  Barnett  and  Pendleton  the  benefit  of  the  prison  limits 
of  said  county  of  Portage,  which  bond  was  duly  approved,  and 
said  Burnett  and  Pendleton  were  thereapon  discharged  out  of 
close  custody,  and  went  upon  the  said  prison  limits. 

*'<  That  the  condition  of  said  bond  contains,  amongst  other  [393 
things,  the  following :  *Now,  if  the  said  Joel  B.  Barnett  and  Jay 
H.  Pendleton  shall,  from  the  time  of  executing  this  bond,  continue 
true  prisoners  in  the  custody  of  the  jailer,  and  within  the  limits 
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of  the  prison  bounds  for  the  coanty  of  Portage  aforesaid,  and  shall 
not  depart  without  the  exterior  bounds  of  the  same,  until  they 
shall  be  legally  discharged,  without  committing  any  manner  of 
escape,  then  this  obligation  to  be  void,  otherwise  to  remain  in  fall 
force  and  virtue.* 

"  That  this  suit  is  brought  upon  said  bond  for  an  escape  com 
mitted  by  the  said  Burnett  and  Pendleton,  on  May  6,  1840,  in  go 
ing  without  the  exterior  bounds  of  the  limits  of  the  prison  bounds 
for  Portage  county,  without  having  been  legally  discharged. 

<'  That  at  the  time  of  the  execution  of  said  bond,  the  said  Bur- 
nett and  Pendleton  resided  in  the  township  of  Franklin,  within 
the  present  territorial  limits  of  Portage  county,  where  they  have 
resided  ever  since ;  and  also,  that  at  the  time  of  the  execution  of 
said  bond  the  territorial  limits  of  Portage  county  embraced  two 
ranges  of  townships  on  the  west,  to  wit :  Twinsburgh,  Hudson, 
Stowe,  Tallmadge,  Springfield,  Northfield,  Boston,  Northhampton, 
Portage,  and  Coventry,  which  were  included  in  Summit  county 
when  the  same  was  erected,  March  3,  1840,  and  have  over  since 
constituted  a  part  of  said  county  of  Summit. 

"  That  on  May  6, 1840,  the  said  Burnett  and  Pendleton  departed 
without  the  present  territorial  limits  of  said  county  of  Portage, 
and  went  into  the  before-mentioned  townships  of  Tallmadge  and 
Portage,  which  wore  at  that  time  a  part  of  the  county  of  Summit, 
and  at  the  date  of  said  bond  a  part  of  said  county  of  Portage, 
without  having  in  any  manner  been  discharged  from  their  said  im- 
prisonment." 

Otis  &  Tilden,  for  the  plaintiff,  claimed  that  the  departure 
without  the  territorial  limits  of  Portage  county  into  the  townships 
of  Tallmadge  and  Portage,  was  an  escape  for  which  the  defendants 
894]  were  liable  on  their  bond.  They  cited  Moore  v.  *Allen,  7  J, 
J.  Marsh.  651 ;  Steinman  v.  Tabb,  3  Bibb,  202  ]  Bonafous  v.  Walker, 
2  Term,  26  ;  Peters  v.  Henry,  6  Johns.  121 ;  Janson  v.  Hilton,  10 
Johns.  559 ;  Baxter  v,  Fabor,  4  Mass.  361. 

BiROHARD,  Todd  and  Hoffman,  for  the  defendant,  insisted  that 
although  the  townships  of  Tallmadge  and  Portage  constituted  a 
part  of  the  county  of  Summit  at  the  time  of  the  alleged  escape, 
yet  inasmuch  as  those  townships  constituted  a  part  of  Portage 
county  at  the  time  the  bond  was  made,  Burnett  and  Pendleton  did 
not,  in  going  into  thoso  townships,  commit  an  escape.  They  ro- 
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lied  on  Collier  v.  Johnson,  7  Oljio,  235,  pt  1 ;  Oommissioner  of  In. 
V.  Way  et  al.,  3  Ohio,  103;  Pollard  v.  Collier,  8  Ohio,  43. 

Wood,  J.  It  will  be  seen  by  reference  to  the  agreed  case,  that 
after  the  execution  of  the  bond  by  which  Barnett  and  Pendleton 
became  entitled  to  the  liberties  of  the  prison,  which  were  then  co- 
extensive with  the  territorial  limits  of  Portage  coanty,  the  gen- 
eral assembly  passed  an  act  organizing  the  coanty  of  Summit,  by 
which  Portage  and  Tallmadge  townships,  though  before  in  the 
coanty  of  Portage,  were  after  March  3,  1840,  a  part  of  the  county 
of  Summit;  and  that  on  the  6th  day  of  May  following,  the  de- 
fendants Barnett,  and  Pendleton,  went  into  the  last-mentioned 
townships,  in  the  county  of  Summit.  The  question  to  be  decided 
is,  whether  this  is  an  escape. 

It  is  very  ingeniously  argued  by  the  plaintiffs  counsel,  if  not 
literally,  at  least,  substantially,  that  the  defendants  Burnett,  and 
Pendleton,  were  bound  by  the  terms  of  the  obligation  to  contract 
to-day  and  expand  to-morrow,  so  as  to  keep  at  all  times  within 
the  limits  of  the  county  of  Portage,  to  whatever  changes  those 
limits  may  be  subjected  by  the  ordeal  of  legislation.  But  suppose 
these  defendants  had  been  residents  in  that  part  of  Portage  which 
is  now  Summit,  at  the  passage  of  the  act ;  the  moment  the  act 
passed,  they  being  beyond  the  prison  liberties,  according  to  the 
argument,  would  have  been  guilty  of  an  escape.  Counsel  say  noti 
provided  they  immediately  *returned  into  Portage  county;  [395 
but  why  not?  We  know  of  no  common  law  principle  to  save  the 
penalty  of  the  obligation  by  giving  a  reasonable  time  to  return, 
and  we  have  no  authority  to  establish  an  arbitrary  rule  for  that 
purpose.  Suppose,  at  the  passage  of  the  act  these  defendants  had 
not  the  power  of  locomotion,  by  reason  of  some  bodily  infirmity, 
what  then  is  to  be  done  to  save  the  condition  of  the  bond  ?  The 
law  requireth  nothing  impossible.  It  worketh  an  injury  to  no  one, 
and  another  arbitrary  rule  must  be  set  up  to  save  the  defendants, 
by  requiring  them  to  return  only  so  soon  as  the  disability  is  re- 
moved. 

It  is,  however,  argued  by  the  defendant's  counsel,  that  they 
wore  bound  to  keep  within  the  limits  of  Portage  county,  as  they 
existed  at  the  date  of  the  obligation  only,  and  that  the  general  as- 
Bombly  could  constitutionally  pass  no  law  which  would  limit  or 
impair  the  rights  of  the  defendants,  as  they  then  stood.    Without 
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passing  apon  the  constitationality  pf  the  act,  however,  in  its  effeo 
upon  this  bond,  it  will  be  foand,  we  think,  as  to  these  defendants 
to  continue  the  jail  limits  of  Portage  county  precisely  as  they 
stood  at  the  passage  of  the  act.  It  provides,  substantially,  that 
all  suits  pending  in  Portage  county  should  be  prosecuted  to  final 
judgment  and  execution,  the  same  as  if  the  act  had  not  passed  i 
that  the  sheriff  should  serve  and  executo  process,  etc. 

It  is  clear  the  legislative  intention  was,  when  a  suit  was  onoe 
begun  in  Portage  county,  before  Summit  was  organized,  it  should 
be  consummated  by  final  process  by  the  sheriff  of  Portage,  whose 
jurisdiction  would  still  extend  throughout  its  ancient  limits,  and, 
in  our  view,  in  such  cases,  they  would  still  constitute  the  limits  of 
the  jail  of  Portage  county. 

The  plea,  then,  embodying  the  agreed  statement  of  focts,  is  in 
our  opinion,  a  good  answer  to  the  declaration,  and  the  demurrer 
should  be  overruled  and  judgment  given  for  the  defendants. 

Judgment  for  the  defendants. 


396]  "("John  Prathbb  v.  J.  T.  Ellison. 

Where,  under  the  charter  of  a  tarn  pike  company,  damages  are  assessed  for  in- 
juries done  to  the  land  over  which  the  road  passes,  the  owner  of  the  land 
can  not  afterward  sue  one  employed  to  make  the  road,  for  cutting  the 
timber,  within  the  linos  of  the  road,  into  cord-wood  and  selling  it. 

Grimke,  J.  This  is  a  writ  of  error  to  the  court  of  common 
pleas  of  the  county  of  Adams,  and  the  error  complained  of  ap- 
pears from  a  bill  of  exceptions  which  was  taken  to  the  opinion 
of  the  court.  The  action  is  trover,  brought  by  the  proprietor  of 
land,  against  a  contractor  on  the  Zanesville  and  Maysville  turnpike9 
to  recover  the  value  of  timber.  In  the  court  of  common  pleas 
the  cause  was  submitted  to  the  court ;  and  the  evidence  showed 
that  the  defendant  had  caused  a  large  quantity  of  timber  growing 
on  that  part  of  the  land  of  the  plaintiff  through  which  the  road 
was  constructed,  t^  be  felled  and  cut  into  cord-wood,  and  that  ho 
had  afterward  sold  it.  Was  ho  justified  in  so  doing,  is  the  single 
question  for  consideration.  By  section  11  of  the  charter  of  the 
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company,  it  is  made  the  duty  of  the  company  to  open  the  road  not 
exceeding  one  handred  feet  in  width  ;  that  is,  they  are  to  cut  down 
and  remove  the  timber  growing  within  that  space ;  they  are  to  free 
the  whole  line  of  the  road  from  every  obstruction  of  that  kind.  It 
will,  I  presume,  be  admitted  that  under  this  power  the  company, 
or  the  contractor  acting  under  them,  would  be  authorized  to  destroy 
the  timber  after  it  was  cut  down.  He  might  burn  it  upon  the 
ground.  But  the  right  to  destroy  it  seems  necessarily  to  imply 
an  authority  to  make  any  disposition  of  it  which  should  be  equiv- 
alent to  destraction.  I  do  not  see  any  difference  between  burning 
the  wood  on  the  ground  and  parting  with  it  to  a  third  person  who 
should  burn  it.  And  I  suppose  there  never  would  have  been  any 
complaint,  if  the  defendant  had  merely,  through  the  intervention 
of  third  persons  as  his  agents,  caused  the  wood  to  be  burned,  in- 
stead of  selling  it  to  them  for  that  purpose ;  and  yet  the  thing  re- 
quired to  be  done,  and  no  more,  is  performed,  which  ever  mode  is 
pursued.  The  plaintiff  is  dissatisfied  that  the  ^defendant .  [397 
should  have  derived  any  pecuniary  advantage  from  the  course 
which  he  adopted  in  order  to  free  the  line  of  the  road  from  the 
incumbrance  of  the  timber.  But  this  can  only  be  on  the  ground 
that  he  is  himself  entitled  to  that  advantage.  And  yet  how  can 
this  be,  when  upon  the  land  being  condemned  for  the  purposes  of 
the  road,  an  assessment  of  all  damages  accruing  to  the  proprietor 
is  made  in  his  favor.  According  to  his  construction  he  would  be 
twice  paid  for  the  timber,  first  by  the  commissioners,  and  secondly 
by  the  consideration  which  he  should  receive  for  the  wood. 

But  there  is  another  difiiculty  in  the  way.  If  the  contractor 
permitted  the  timber  to  remain  on  the  ground  occapied  by  the 
road,  until  it  suited  the  convenience  of  the  former  owner  to  re- 
move it,  he  would  fail  entirely  to  execute  the  duty  imposed  upon 
him  by  the  charter,  and  if,  on  the  other  hand,  he  removed  it  upon 
the  uncondemned  land  of  the  plaintiff,  he  would  be  guilty  of  a 
violation  of  his  rights,  and  might  be  sued  in  an  action  of  trespassi 
80  that  in  whatever  light  we  can  view  the  question  the  conclusion 
is  the  same,  that  this  action  can  not  be  maintained. 

Judgment  for  the  defendant. 

Thos.  L.  Hamer,  for  the  defendant. 

No  argument  for  the  plaintiff  came  to  the  hands  of  the  reporter. 
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Peter  Lockwood  t;.  David  Adams. 

The  oath  of  a  party  is  not  admissible  to  prove  the  service  of  notice  to  take 

depositions. 

This  is  a  writ  of  error  to  the  court  of  common  pleas  of  tho 
county  of  Hancock. 

The  single  error  relied  upon  grows  out  of  a  bill  of  exceptions 
taken  during  the  trial.    The  plaintiff  below  offered  to  prove  by 
his  own  oath  the  service  of  notice  to  take  depositions,  and  his 
testimony  was  received, 
898]    ^GrODMAN,  for  the  plaintiff  in  error: 

The  rule  of  the  common  law  is,  that  a  party  to  tho  record  can  not 
be  received  to  testify  in  a  cause  without  the  assent  of  the  opposite 
party.  1  Phil.  Ev.  69;  Haswell  v.  Busring,  10  Johns.  128;  Super- 
visors V.  Birdsall,  4  "Wend.  453;  Nason  v,  Thatcher,  7  Mass.  398; 
12  Mass.  358;  Fox  v.  Whitney,  16  Mass.  118 ;  John  Quincy  Adams, 
Trustee,  v,  Leland,  7  Pick.  62 ;  Commonwealth  v.  Marsh,  10  Pick. 
57.  In  tho  United  States  the  rule  varies  in  different  courts  as  to 
the  admissibility  of  the  party's  own  oath  on  preliminary  matters, 
such  as  the  loss  of  papers,  etc.  In  South  Carolina,  Connecticut| 
New  Hampshire,  and  Vermont,  a  party  is  not  permitted  to  prove 
by  his  own  oath  the  loss  of  any  paper,  whatever  the  circumstances 
may  be.  Sims  v,  Sims,  2  Const.  S.  C.  215;  Coleman  v.  Walcott,  4 
Day,  388;  Swift  v.  Stevens,  8  Conn.  431;  5  N.  H.  355;  1  Aik.  304. 
In  New  York,  Pennsylvania,  Massachusetts,  and  Virginia  the  con- 
tra rule  prevails.  Jackson  v.  Livingston,  16  Johns.  193;  Cham- 
berlain V.  Gorham,  20  Johns.  144;  Jackson  v.  Van  Schaick,  5 
Cow.  123;  Schemerhorn  v.  Schemerhorn,  1  Wend.  119;  Betts  »• 
Jackson,  6  Wend.  173;  Davis  v.  Rounseville,  3  Pick.  284;  6  Munf. 
201;  Douglas  v,  Sanderson,  2  Dall.  116;  Jordan  t?.  Cooper,  3  Serg. 
&  Eawle,  575. 

No  argument  for  the  defendant  came  to  the  hands  of  tho  re- 
porter. 

Gbimke.  J.    The  question  in  this  case,  it  will  be  perceived,  is 
one  of  mere  practice,  and  lies  in  the  smallest  posssibie  compass. 
The  case  has  only  been  brought  here  for  the  sake  of  establishing 
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uniformity  of  practice,  for  there  has  been  as  great  a  contrariety 
of  decision  in  the  Supreme  Court  on  the  circuit,  as  there  has  been 
in  the  common  pleas. 

I  suppose  that  the  safest  rule  which  can  be  established  is  to  ex- 
clude such  testimony.  There  are  a  few  cases  in  which  a  party  to 
a  suit  is  competent  to  testify.  The  question  has  sometimes  been 
placed  on  the  distinction  whether  the  fact  offered  *to  be  [399 
proved  is  a  traversable  one  or  not.  If  traversable,  the  party  is 
not  a  competent  witness,  and  if  not  traversable  he  is  competent. 
But  this  rule  would  oilen  operate  unjustly;  it  would  sometimes 
exclude  the  testimony  when  it  ought  to  be  admitted,  and  at  other 
times  it  would  admit  it  when  it  should  be  excluded.  It  is  of  great 
importance  that,  if  possible,  the  testimony  should  be  of  a  disinter- 
ested  character,  although  it  may  conduce  to  prove  only  a  prelim- 
inary fact,  since  a  preliminary  fact  may  lie  at  the  foundation  of 
the  whole  case.  The  general  rule  is,  that  the  best  possible  testi- 
mony which  the  nature  of  the  case  admits  of  should  be  offered, 
and  not  merely  the  best  possible  which  the  circumstances  cre- 
ated by  the  party  have  produced.  Now,  there  can  be  no  ne- 
cessity for  proof  of  this  kind ;  on  the  contrary,  it  is  an  entire  de- 
parture from  the  usual  mode  of  proceeding,  and  that  alone  lays  it 
under  the  imputation  of  being  suspicious  and  objectionable  testi- 
mony. The  proof  of  service  of  notice  is  a  preliminary  fact  in 
truth,  but  on  it  depends  the  validity  of  the  deposition,  and  on 
this  again  may  hang  the  issue  of  the  whole  controversy  between 
the  parties.  The  establishment  of  the  rule  that  a  party  is  not 
competent  to  prove  the  service  of  notice  can  hardly  be  considered 
as  a  merely  arbitrary  one,  since  it  proceeds  upon  an  acknowledged 
principle  that  the  testimony  from  the  beginning  to  the  end  of  a 
case  should  be  of  a  disinterested  character,  every  part  of  a  case 
being  equally  to  be  guarded,  if  possible,  against  the  invasion  of 
prejudice  or  any  other  improper  feeling. 

Judgment  reversed. 
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Alexander  ANDsasoN  v.  David  Harold. 

Tho  momorandum  required  by  section  5  of  the  statute  of  fraads  is  not  valid 
unless  the  name  of  the  party  to  be  charged  appears  somewhere  on  the 
instrument 

This  is  a  bill  in  chancery  from  the  county  of  Sandusky. 

It  is  brought  by  the  complainant  to  compel  the  respondent 
to  specifically  execute  a  contract  averred  to  have  been  made 
400]  ^between  the  parties,  for  the  sale  and  purchase  of  a  certain 
tract  of  land,  situated  in  the  county  of  Sandusky.  The  bill  seta 
out  the  consideration  and  terms  of  purchase,  but  they  need  not  be 
noticed,  as  the  case  turns  entirely  upon  the  fact  whether,  if  any 
contract  be  proved,  it  is  not  within  section  5  of  the  statute  for  the 
prevention  of  frauds  and  perjuries,  which  enacts,  '*  That  no  aotioa 
shall  be  brought  whereby  to  charge  any  person  upon  any  contract 
or  sale  of  lands  and  tenements,  or  hereditaments,  or  any  interest 
in  or  concerning  them,  unless  the  agreement  upon  which  such  ac- 
tion shall  be  brought,  or  some  note  or  memorandum  thereof,  shall 
be  in  writing,  and  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  thereunto  by  him  or  her  lawfully  authorized." 
Such  memorandum  is  averred  by  the  complainant,  in  his  original 
and  amended  bills,  to  have  been  put  down  by  the  respondent  in 
bis  memorandum-book  at  the  time  the  contract  was  made. 

In  his  answer,  the  respondent  denies  that  any  binding  or  ob* 
ligatory  agreement  was  ever  entered  into  by  him.  He  admits  a 
negotiation  with  the  complainant,  and  that  he  made  a  memoran- 
dum of  it  at  the  time,  which  was  shown  to  the  complainant,  but 
denies  that  it  was  ever  signed^  or  that  he  ever  intended  to  execute 
a  contract  until  the  first  payment  was  made,  agreeably  with  the 
understanding  existing  between  him  and  the  complainant. 

Eawson,  for  the  plaintiff,  insisted  that  the  contract  of  sale  was 
established  by  the  proof,  and  that  the  memorandum  of  it  in 
writing  was  sufficient  to  meet  the  requisites  of  the  statute  of 
frauds.  He  argued  at  length  on  the  facts  of  the  case,  and  cited  2 
Story's  Eq.  22;  1  Stark.  Ev.  353;  Roberts  on  Frauds,  105,  108;  2 
Story's  Eq.  57,  58;  Ten  Broeck  r.  Livingston,  1  Johns.  Ch.  357; 
Story's  Eq.  PL  590;  Cozine  v.  Graham,  2  Paige,  177,  He  further 
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maintained  that  the  literal  actor  particular  place  of  sabscribing 
the  name  is  not  material.  Penniman  v.  Hartshorn,  13  Mass.  87; 
Donglas  v.  Spears,  2  Nott  &  McCord,  207 ;  Ballard  v.  Walker,  3 
Johns.  Gas.  60;  Raget  v.  Merrit,  2  Caine,  117;  Roberts  on  Frauds, 
120;  *Barry  v.  Combe,  1  Pet.  640.  Nor  is  it  essential  that  [401 
both  parties  sign  the  instrument.  Robprts  on  Frauds,  124; 
Jeremy's  Eq.  434.  Nor  is  it  material  whether  the  signature,  or 
even  the  memorandum  itself,  be  made  with  a  pen  and  ink  or 
written  with  a  load-pencil  or  otherwise.  Clason  r.  Bailey,  14 
Johns.  484. 

Watson,  on  the  same  side,  claimed  that  by  both  the  English 
and  American  authorities,  the  plaintiff  was  entitled  to  relief. 
Bug.  Vend.  85,  99 ;  Cosack  v.  Deecoudres,  1  McCord,  425 ;  Denton 
V.  McEenzie,  1  Des.  289;  Johnson  v.  Ronald's  Adm'r,  4  Mnnf.  77. 
That  if  an  answer  admits  a  document  material  to  the  plaintiff's 
case  to  be  in  the  possession  of  the  defendant,  the  court  will  order 
it  to  bo  left  with  the  defendant's  clerk  in  court  for  the  inspection 
of  the  plaintiff,  his  solicitor  or  agent,  it  being  considered  part  of 
the  defendant's  answer.  Bpttison  v,  Farringdon,  3  P.  Wms.  363 ; 
4  Br.  0.  C.  479 ;  Taylor  r.  Milner,  11  Ves.  41 ;  Gresly's  Eq. 
Bv.  25. 

Mat,  Parish  and  Sadler,  for  the  defendant,  maintained  that 
there  was  no  obligatory  contract  between  the  parties.  A  memo- 
randum in  writing  for  the  sale  of  lands  to  be  valid  must  not  only 
be  signed  by  the  party  to  be  charged,  but  contain  the  essential 
terms  of  the  contract  expressed  with  such  clearness  and  certainty 
that  they  may  be  understood  in  the  writing  itself,  or  some  paper 
to  which  it  refers,  without  resort  to  parol  proof.  Parkhurst  v. 
Vancortlandt,  1  Johns.  Ch.  273;  Sug.  Vend.  64;  Roberts  on 
Frauds,  121 ;  Powlo  v.  Freeman,  9  Ves.  351 ;  Sanderson  v.  Jack- 
son, 2  Bos.  &  Pul.  238;  Knight  t?.  Crockford,  1  Bsp.  N,  P.  190; 
Stokes  V.  Moore,  1  P.  Wms.  770.  A  party  himself  in  default  can 
not  ask  a  specific  performance.  Remington  v.  Kelly,  8  Ohio,  103; 
Higbee  v.  Whitaker,  7  Ohio,  201,  pt.  1 ;  Benedict  v.  Lynch,  1 
Johns.  Ch.  370 ;  Milwood  r.  Earl  of  Thanet,  5  Ves.  720 ;  1  Mad. 
Ch.  117;  Ellis  v.  Deadman's  Heirs,  4  Bibb,  466. 

Where  it  is  doubtful  whether  the  transaction  is  an  agree- 
ment or  a  mere  treaty,  equity  will  not  decree  a  performance. 
*Stratford  v.  Bosworth,  2  Ves.  &  Boa.  341;  Seagood  v.  [403 
Meals,  Prec.  in  Chanc.  460;  Roberts  on  Frauds,  105:  Mad.  Ch. 
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374;   Haddleston  v.  Biscoe,  11  Yes.  591;    Brashier  v.  Gratz, 
Wheat.  541. 

Wood,  J.  A  great  deal  of  testimony  has  bden  taken  in  this 
case ;  the  letters  of  the  respondent  are  introdaced,  both  to  the 
complainant  and  one  Everet,  in  which  the  respondent  speaks  of 
the  sale  of  his  farm  to  the  complainant,  and  in  general  terms  of 
the  conditions  of  the  sale,  and  there  is  some  confnsion  in  the  evi- 
dence, whether  a  slip  of  paper  produced  in  pencil  marks,  or  a  book 
introdaced  in  testimony,  contains  the  contract  referred  to;  or 
whether  another  book,  kept  back  by  the  respondent,  is  the  one  in 
which  it  is  entered.  So  far  as  it  relates  to  the  two  first,  they  may 
bo  laid  oat  of  view,  for  the  name  of  Harold,  the  respondent,  nei- 
ther appears  in  the  body,  at  the  top  nor  bottom  of  either;  and  it 
is  a  well-settled  rule,  that  the  name  of  the  person  to  be  charged 
must  appear  at  least  somewhere  upon  the  instrument,  and  it  must 
be  placed  there  for  the  purpose  also  of  giving  it  authenticity. 

I  shall  at  this  time  advert  to  no  other  evidence  but  that  of  £. 
Dickinson,  which  is  relied  upon  by  the  complainant,  as  proving 
the  execution  of  such  memorandum  on  the  book  which  it  is  sup- 
posed by  counsel  has  not  been  produced  in  court.  He  states  that 
he  saw  the  parties  together,  in  the  respondent's  office,  seven  or 
eight  years  ago,  and  heard  a  conversation  between  them  in  rela- 
tion to  the  sale  of  this  land.  He  understood  the  contract  was  not 
reduced  to  writing,  in  full,  but  the  respondent  remarked  he  had 
taken  down  the  heads,  in  order  to  write  it  out  in  full  when  he  got 
home,  as  he  always  did.  The  witness  understood  the  terms  wero 
agreed  upon,  and  noted  down  in  a  book,  which  he  saw,  but  tho 
witness  is  uncertain  whether  he  saw  the  memorandum  or  not. 

This  is  the  evidence  on  which  counsel  mainly  rely  to  prove  the 
execution  of  this  memorandum.  It  is,  in  our  view,  insufficient.  It 
is  denied  by  the  answer  that  it  was  ever  executed ;  it  is  denied  ia 
403]  the  letters  of  the  respondent,  introduced  by  the  Complain- 
ant, and  there  is  no  evidence  by  the  complainant,  who  sets  up 
such  memorandum,  that  it  over  was  signed ;  there  is  no  act  relied 
upon  as  part  performance,  to  take  the  case  out  of  the  statute,  and 
the  bill  must  be  dismissed,  as  the  case  is  clearly  embraced  within 
its  provisions,  and  for  want  of  such  memorandum  signed  by  the 
party,  can  not  bo  sustained.  Bill  dismissed. 
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Alexander  Miner  v.  Cadwallader  Wallaob. 

Where  real  estate  is  subject  to  two  liens,  the  elder  a  judgment  and  the  younger 
a  mortgage,  if  the  judgment  lies  dormant  flye  years  its  priority  is  lost 
and  the  mortgage  takes  the  estate.  « 

One  in  possession  of  land  has  such  an  interest  as  may  be  sold  on  execution* 

This  is  a  bill  in  chancery  from  the  connty  of  Boss. 

The  papers  are  volaminous,  and  bo  much  only  of  the  case  is 
Btated  as  is  necessary  to  comprehend  the  opinion  of  the  court. 

The  bill  is  filed  by  a  purchaser  under  a  judgment  against  one 
£err,  to  quiet  a  title  acquired  by  a  sale,  against  the  defendant,  who 
claims  by  a  purchase  from  the  heirs  of  the  original  patentee,  and 
by  a  purchase  under  an  execution  of  levari  faoiaSj  to  sell  tenements 
mortgaged  by  Kerr. 

The  title  of  the  plaintiff  is  as  follows :  - 

The  land  was  patented  to  Powell's  heirs  in  1818,  under  an  entry 
of  1787,  surveyed  in  1793. 

Powell  sold  to  Orr,  who,  after  a  sale  and  resale  with  Wilson, 
B6ld  to  Massie. 

Massie  sold  to  Abrams  the  one  hundred  acres  now  in  dispute, 

Abrams  sold  to  Finlay. 

Finlay  sold  to  Kerr,  who  held  possession  from  1809  until  after 
the  sale. 

On  May  23,  1816,  the  Bank  of  Marietta  recovered  a  judgment 
against  Kerr,  which  was  levied  on  this  lot  June  6, 1816,  and  returned. 

*0n  January  8,  1829,  a  vendU  issued,  and  was  returned  [401: 
January*'  26,  1829,  with  a  sale  of  the  lot  to  Miner. 

In  1826,  the  defendant  purchased  the  title  of  the  heirs  of  Powell. 

In  1814,  before  the  Marietta  Bank  judgment,  Kerr  mortgaged 
the  land  to  the  Bank  of  Ghillicothe,  nominally  to  secure  a  debt  he 
owed  the  bank,  bat  really  to  secure  his  indorsers.  Ko  act  of  the 
bank  was  done  to  accept  this  mortgage;  but  it  was  recorded  by 
Kerr,  July  23, 1816,  after  the  judgment  lien.  In  1822  a  scire  facias 
was  issued  upon  it,  in  the  name  of  the  bank.  The  defendant  was 
the  purchaser  at  the  sale  under  this  mortgage  in  1834 ;  he  has  since 
recovered  possession. 

The  case  was  argued  at  great  length  by  Douglas  and  Hunter 
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for  the  complainant,  and  Leonard,  for  the  defendant,  but  as  the 
decision  of  the  court  turns  on  a  point  not  taken  in  argument,  the 
discussion  of  counsel  is  omitted. 

Lane,  C.  J.  The  rights  of  Wallace  relate  back  to  the  record  of 
the  mortgage  in  July,  1816,  at  which  time  it  became  a  specific  lien 
on  the  land,  all  of  which  passed  by  the  sale  under  the  scire  facias 
execution  of  1834.  For  the  objections  to  the  mortgage,  whatever 
might  be  their  weight  between  the  parties  to  it,  do  not  affect  the 
title  of  the  purchaser  under  the  judgment,  in  which  all  these  parties 
acquiesced. 

But  this  is  posterior  to  the  judgment,  and  the  plaintiff,  who  is  the 
purchaser  under  the  judgment,  holds  all  the  judgment  lien  em- 
braced at  the  time  of  the  sale. 

The  judgment  was  rendered  in  May,  1816.  At  that  time  £err 
held  a  perfect  equity  to  the  land,  coupled  with  a  lawful  possession* 
This  possession  we  have  heretofore  held  is  a  legal  estate,  and  may 
be  sold  on  execution.  The  question  which  the  parties  argue,  is 
whether  the  possession  thus  sold  carries  to  the  purchaser  the  equity 
also. 

This  question  is  one  of  the  gravest  character,  and  incumbered 
with  great  difficulties.  We  do  not  think  the  case  requires  its  de- 
cision. 

405]  ^Admitting  Kerr's  estate  to  have  been  a  perfect  legal  title, 
binding  the  land  at  the  time  when  rendered,  the  mortgage,  being 
specific,  appears  to  us,  in  the  circumstances  of  this  case,  to  be  the 
paramount  lien ;  the  sale  under  the  scire  facias  to  collect  the  mort- 
gage under  the  laws  then  existing,  transfers  to  the  purchaser  the 
whole  interest  of  both  mortgagor  and  mortgagee.  The  mortgagee, 
as  between  the  parties  to  the  mortgage,  and  in  regard  to  all  pur- 
poses contributing  to  the  collection  of  bis  debts,  is  a  purchaser  and 
entitled  to  all  his  privileges  of  protection.  The  mortgagee  became 
such  a  purchaser,  in  this  case,  in  July,  1816,  when  the  mortgage 
was  recorded.  The  land  might  be  then  subject  to  the  judgment 
lien ;  but  when  the  judgment  afterward  became  dormant,  the  case 
of  Norton  v.  Beaver,  5  Ohio,  178,  shows  the  lien  likewise  slumbera, 
and  will  not  be  revived  at  the  expense  of  the  right  of  the  inter- 
vening purchaser.  Bill  dismissed. 
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Thomas  S.  Mitohell  v.  Lsyin  T.  McGabb  bt  al. 

If  a  plaintiff,  after  demurrer  to  a  plea  in  bar  overruled  in  the  common  pleas, 
takes  issue  upon  it  on  leave,  he  can  not  afterward,  on  error  to  the  Supreme 
Court,  question  the  validity  of  the  plea. 

In  a  suit  by  the  payee  against  the  maker,  a  promissory  note  is  good'evidence 
under  the  money  counts. 

This  is  a  writ  of  error  from  the  county  of  Preble. 

The  original  action  is  assumpsit,  and  the  declaration  contains 
a  coant  upon  a  promissory  note,  and  the  common  counts  for 
work  and  labor,  goods  sold,  money  had  and  received,  money  lent, 
etc. 

To  this  declaration  the  defendant  pleaded  the  general  issue  and 
three  special  pleas  in  bar.  Upon  the  first  plea  the  plaintiff  joined 
issue,  and  demurred  specially  to  the  three  special  pleas.  On  hear- 
ing, the  court  of  common  pleas  overruled  this  demurrer,  and  the 
plaintiff  got  leave  to  reply,  which  was  done,  *and  the  [406 
several  issues  joined  submitted  to*  a  jury.  After  the  plaintiff  had 
closed  his  evidence,  the  court,  on  motion  of  the  defendant,  ordered 
a  judgment  of  nonsuit  to  be  entered,  which  was  done  accord- 
ingly. 

A  bill  of  exceptions  was  then  tendered  and  allowed  by  the  court, 
which  Bets  forth,  that  on  the  trial  of  the  case,  the  plaintiff  gave  in 
evidence  a  writing,  of  which  the  following  is  a  copy: 

"On  or  before  January  1,  1839,  for  value  received,  we,  or  either 
of  us,  promise  to  pay  Thomas  S.  Mitchell  $300,  it  being  the  pur- 
chase money  of  a  large  brown  jack,  which  we  have  this  day  pur^ 
chased  of  said  Mitchell,  who  warrants  said  jack  to  be  a  sure  foal- 
getter  for  jennies  as  jacks  in  general ;  now  if  said  jack  should 
not  fill  said  warranty,  we  are  to  have  the  liberty  of  making  a  set- 
off against  this  note.  This  note  is  to  bear  interest  from  date  until 
paid,  at  the  rate  of  six  per  cent,  per  annum,  June  27,  1837 ;" 
signed  by  all  the  defendants :  and  then  rested  his  case.  Where- 
upon the  dcfendanlB,  by  their  counsel,  moved  the  court  to  nonsuit 
the  plaintiff;  on  the  ground  that  said  instrument  of  writing  did 
not  support  the  issue  joined  between  the  parties.  This  motion 
was  sustained  by  the  court,  and  judgment  rendered  as  before 
stated. 

355 


Digitized  by  VjOOQIC 


407  SUPREME  COURT  OF  OHIO. 

Mitchell  V.  McCabo  et  a1. 

To  reverse  this  judgment  of  nonsuit,  this  writ  of  error  is  pros- 
ecuted, and  the  errors  assigned  are,  that  the  court  of  common  pleas 
erred  in  overruling  the  demurrer,  and  in  directing  a  judgment  of 
nonsuit. 

The  case  was  argued  at  great  length  by  A.  Haines,  for  the 
plaintiff,  and  by  Hawkins,  for  the  defendants.  It  will  be  unne- 
cessary, ^however,  to  abstract  these  arguments,  except  as  applicable 
to  the  last  error  assigned. 

For  the  plaintiff,  it  was  insisted  that  the  note  was  sufficiently 
described  in  the  first  count  of  the  declaration,  and  that  the  plaint- 
iff was  not  bound  to  go  into  a  description  of  matters  which  would 
properly  come  from  the  defendants  by  way  of  defense  or  of  miti- 
407]  gation  of  damages.  That  it  was  not  necessary  *to  set  forth 
the  collateral  parts  of  the  note,  of  which  no  breach  was  alleged, 
to  enable  the  plaintiff  to  recover.  1  Chit.  PI.  345,  6  ed.;  Phil  Bv. 
1161 ;  Clark  r.  Gray,  6  East,  568 ;  Miles  v.  Sheward,  8  East,  6 ;  Pich- 
ard  V.  Banks,  13  East,  20;  Baptiste  v.  Cobbold,  1  B.  &  P.  7;  4  Taunt. 
285,  11  Price,  19;  3  Price,  68;  Parker  v.  Palmer,  4  B.  &  A.  387. 

In  principle  there  can  be  no  difference  whether  the  warranty 
of  property  sold  rest  in  parol  or  in  the  face  of  the  note  given  for 
the  price,  because  it  constitutes  only  matter  of  evidence  for  the 
vendee,  but  forms  no  part  of  the  note.  But  the  plaintiff  in  either 
instance  need  not  mention  the  warranty  in  declaring  upon  the 
note.  Jerome  v.  Whitney,  7  Johns.  322;  Sanders  t?.  Bacon,  8 
Johns.  379. 

The  note  declared  upon  is  a  good  promissory  note  under  the 
statute,  and  was  therefore  sufficiently  described  in  the  first  count 
of  the  declaration.    Eing  v.  Poote,  6  Ohio,  279. 

If  the  note  was  not  sufficiently  described  in  the  first  count,  still 
it  was  proper  and  competent  evidence  under  the  money  counts. 
Smith  V.  Smith,  2  Johns.  236 ;  2  Ld.  Eaym.  557;  Clerk  v.  Martin, 
3  Burr.  1525 ;  2  Strange,  755 ;  Pierce  v.  Crafts,  12  Johns.  92 ;  Story 
V.  Atkins,  2  Strange,  719 ;  Grant  v.  Yaughan,  3  Burr.  1516 ;  Smith 
V.  Smith,  2  Johns.  235;  Lonningdale  v.  Livingston,  10  Johns.  36; 
Burdick  r.  Green,  18  Johns.  14,452;  Arnold  v.  Crane,  8  Johns. 
81 ;  Tuttle  v.  Mayo,  7  Johns.  132. 

For  the  defendant,  it  was  insisted  that  there  was  a  variance  be- 
tween the  note  given  in  evidence  and  the  note  described  in  the 
declaration.  That  the  contract  was  a  conditional  one,  the  right 
of  the  plaintiff  to  recover  depending  upon  the  truth  of  the  war- 
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ranty.  Of  coarse  the  entire  contract  should  have  been  set  forth 
in  the  declaration,  with  an  averment  that  the  animal  constituting 
the  consideration  was  such  as  he  was  warranted  to  be. 

The  note  could  not  be  received  in  evidence  under  the  money 
counts  unless  the  plaintiff  elected  to  abandon  the  special  count, 
and  the  record  does  not  show  that  any  such  election  *was  [40S 
made.  Lansing  t;.  Turner,  2  Johns.  14;  Burdick  t;.  Green,  18 
Johns.  14. 

fliTCHOocK,  J.  Elaborate  arguments  have  been  presented  in 
this  case  as  to  the  correctness  of  the  decision  of  the  court  of  com- 
mon pleas  in  overruling  the  demurrer  to  the  special  pleas  in  bar. 
The  object  of  those  pleas  was  to  impeach  in  whole  or  in  part,  the 
consideration  of  the  contract  in  suit,  and  if  it  were  necessary  for 
us  to  pass  upon  their  sufficiency,  questions  of  much  intricacy  and 
difficulty  might  be  involved.  Where  there  is  an  entire  failure  of 
the  consideration  of  a  promissory  note,  there  can  be  no  doabt  that 
as  between  the  original  parties  to  the  contract,  this  failure  would 
constitute  a  good  defense  to  an  action  upon  the  note.  But  where 
the  consideration  does  not  entirely  fail,  but  is  less  valuable  than 
it  was  supposed  to  be  at  the  time  the  note  was  made,  whether 
this  circumstance  can  be  given  in  evidence  to  lessen  the  amount 
to  be  recovered,  is  a  vexed  question,  and  modern  decisions,  instead 
of  rendering  the  law  more  clear  on  the  subject,  would  seem  to 
make  it  more  obscure.  But  it  seems  to  the  court,  that  in  this 
case  we  have  nothing  to  do  with  these  questions. 

A  demurrer  was  filed  to  the  special  pleas,  and  that  demurrer 
was  overruled.  If  the  plaintiff  wished  to  take  the  opinion  of  this 
court  upon  the  validity  of  those  pleas,  he  should  have  suffered 
judgment  to  have  been  rendered  against  him  upon  the  overruling 
of  the  demurrer,  and  then  have  prosecuted  his  writ  of  error.  But 
instead  of  this  he  got  leave  to  reply,  and  an  issue  was  joined  to 
the  country  upon  those  pleas.  This  leave  could  be  granted  only 
upon  condition  that  the  demurrer  was  waived  or  withdrawn, 
otherwise  the  case  would  present  the  singular  aspect  of  a  demur- 
rer and  a  replication  to  the  same  plea.  The  demarrer  can  not, 
under  the  circumstances  of  the  case,  be  considered  as  constituting 
any  part  of  the  record  as  it  now  exists. 

The  only  question  now  open  for  consideration  is,  whether  the 
court  of  common  pleas  erred  in  ordering  the  nonsuit. 

367 


Digitized  by  VjOOQIC 


409, 410  SUPREME  COURT  OF  OHIO. 

Mitchell  V.  McCabe  et  al. 

In  the  first  count  of  the  declaration  the  plaintiff  declares  as 
409]  *upon  an  ordinary  promissory  note,  neither  setting  forth  the 
actual  consideration  as  it  appears  upon  the  face  of  the  instrument, 
nor  the  right  reserved  to  the  deffendants  in  a  certain  contingency 
of  giving  certain  matters  in  evidence  by  way  of  set-off. 

Is  the  instrument  given  in  evidence  a  promissory  note?  It 
.  contains  a  promise,  for  value  received,  to  pay  $300  by  a  specified 
day,  with  interest  at  the  rate  of  six  per  cent,  per  annum.  This 
promise  is  unconditional  and  absolute.  "  On  or  before  January  1, 
A.  D.  1839,  for  value  received,  wo,  or  either  of  us,  promise  to  pay 
Thomas  S.  Mitchell  8300."  If  this  were  all,  there  could  be  no 
doubt  as  to  the  character  of  tho  paper,  nor  could  there  be  any 
doubt  but  that  it  was  properly  described  in  the  first  count  in  the 
declaration.  But,  in  addition  to  this,  it  sets  forth  the  specific  con« 
sideration.  "  It  being  the  purchase  money  of  a  largo  brown  jack, 
which  we  have  this  day  purchased  of  said  Mitchell,  who  warrants 
said  jack  to  be  a  sure  foal -getter  for  jennies  and  jacks  in  general ; 
now  if  said  jack  should  not  fill  said  warranty,  we  are  to  have  the 
liberty  of  making  the  set-ofif  against  this  note."  It  is  necessary 
to  ascertain  tbe  character  of  this  stipulation,  and  the  effect  which 
it  has  upon  the  contract.  It  is  supposed  by  defendant's  counsel 
to  be  in  the  nature  of  a  condition,  and  that  unless  the  animal  was 
of  the  character  and  quality  warranted,  the  plaintiff  would  have 
no  right'of  action.  But  we  do  not  so  understand  it.  It  is  a  more 
stipulation  in  favor  of  the  defendants,  that  if  the  warranty  should 
not  be  true,  then  the  defendants  should  be  entitled  to  a  deduction, 
equal  to  the  diminution  in  value,  or,  in  other  words,  to  set  off  this 
diminution  in  value  against  the  note.  If,  without  this  stipulation, 
the  instrument  would  have  been  a  promissory  note,  the  stipulation 
does  not  change  its  character.  In  the  case  of  Ring  &  Rice  v. 
Foster,  6  Ohio,  279,  this  court  held  that  a  writing  of  the  following 
character,  ^^  Three  months  after  date  we  promise  to  pay  Samuel 
Foster  8140.22,  provided  the  said  Foster  delivers  the  crop  of 
410]  tobacco  raised  by  him  and  Throckmiller,  *then  the  said 
Foster  to  have  one-fourth  of  the  above  in  hand,  and,  in  addition 
thereunto,  83.50  for  the  part  undelivered,  payable  one-fourth  in 
hand,  the  balance  in  130  days,"  was  a  promissory  note.  Unless 
there  was  great  error  in  this  decision,  the  writing  now  in  suit  may, 
with  propriety,  be  held  to  be  a  promissory  note. 

But  suppose  that  this  addition  or  stipulation  were  held  to  be  a 
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condition,  it  is  not  perceived  that  it  would  make  any  difference  as  to 
the  character  of  the  instrument,  although  it  might  as  to  the  mode 
of  declaring. 

The  next  question  is^  whether  this  instrument  was  properly  de- 
scribed in  the  declaration.  It  is  necessary  for  the  plaintiff,  io  his 
declaration  upon  a  written  or  parol  contract,  to  set  forth  so  much 
of  the  contract  as  will  show  a  right  of  action.  And,  in  setting  it 
forth,  he  may  do  it  in  the  terms  of  the  contract  or  according  to 
its  legal  effect.  So  &r  as  he  undertakes  to  set  it  forth,  he  must 
follow  the  contract  substantially,  otherwise  the  contract  intended 
to  be  declared  on  will  be  rejected  in  evidence  on  the  ground  of 
variance.  Bat  it  is  not  necessary  to  set  forth  the  collateral  mat- 
ter, although  contained  in  the  same  contract,  of  which  the  defend- 
ant may  avail  himself  by  way  of  defense.  Such  is  the  principle 
recognized  in  the  case  of  Clark  v.  Gray  and  others,  6  East.  564,  in 
which  the  court  say,  "  It  seems  to  us  it  is  sufficient  to  state  in  the 
declaration  so  much  of  any  contract,  consisting  of  several  distinct 
parts,  and  collateral  provisions,  as  contains  the  entire  consideration, 
for  the  act,  and  the  entire  act,  which  is  to  be  done  in  virtue  of  such  cork- 
sideration;  and  that  the  rest  of  the  contract  which  only  respects 
the  liqaidation  of  damages,  after  a  right  to  them  has  accrued  by 
a  breach  of  the  contract,  is  matter  proper  to  be  given  in  evidence 
to  the  jury  in  the  reduction  of  damages,  but  not  necessary  to  be 
shown  to  the  conrt  in  the  first  instance  upon  the  record.'' 

In  the  case  under  consideration,  the  plaintiff  stated  in  his  de* 
claration  that  the  defendant,  for  value  received,  promised  to  pay 
him  by  a  day  certain,  the  sum  specified  in  the  instrument,  and  al- 
leges, as  a  broach  of  the  promise,  that  payment  was  not  made. 
^hisi8SufficienttoshowarJghtofaction,and  there  is  nothing  [411 
in  the  instrument  itself  which  shows  that  by  its  terras  anything 
further  was  necessary  to  give  this  right.  All  the  rest  is  collateral 
matter  of  which  the  defendant  might  avail  himself  in  his  defense. 
Had  the  contract  been  that  the  money  should  be  paid  upon  con- 
dition that  the  animal  was  a  sure  foal-getter,  then,  indeed,  this 
fact  should  have  been  averred.  But  such  is  not  the  contract.  By 
it  the  promise  to  pay  is  absolute,  reserving  the  right,  however,  to 
the  makers  of  the  instrument,  if  the  animal  is  not  such  as  repre- 
sented, to  have  the  damages  sustained  set  off  against  the  note.  In 
our  opinion  the  instrument  was  sufficiently  described  in  the  first 
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count  of  the  declaration,  and  being  given  in  evidence  wossafficieut 
to  pnt  the  defendants  npon  their  defense. 

Bat  if  in  this  wo  are  mistaken,  it  must  be  remembered  that  the 
declaration  contains  not  only  a  special  coant,  but  also  the  common 
counts  for  money  had  and  received,  money  lent,  etc.  Now,  if  this 
instrument  is  a  promissory  note  for  the  payment  of  money,  and 
we  hold  that  it  is,  it  was  competent  evidence  under  those  counts. 
This  principle  that  a  promissory  note  is  competent  evidence 
under  the  money  counts  is  too  well  settled  to  be  controverted. 
It  is  admitted  by  the  defendant's  counsel,  but  it  is  claimed  that 
the  plaintiff  should  in  the  first  place  have  abandoned  the  first 
count  in  the  declaration  before  the  note  could  have  been  given  in 
evidence  under  the  others.  The  record  shows  that  all  the  issues 
joined  were  on  trial  to  the  jury,  and  the  plaintiff  gave  the  note  in 
evidence.  It  was  not  objected  to  on  account  of  any  variance,  nor 
on  any  other  account,  but  was  received.  A  motion  was  then 
made  to  nonsuit  the  plaintiff,  which  prevailed.  The  reason  for 
Sustaining  this  motion  must  have  been,  so  far  as  we  learn  from 
the  record,  that  the  evidence  was  insufficient  to  put  the  defend- 
ants on  their  defense.  In  our  opinion  the  evidence  was  suf^ 
ficient,  and,  uncontradicted,  would  have  entitled  the  plaintiff  to  a 
verdict  and  judgment. 

The  judgment  of  the  court  of  common  pleas  must  be  reversed, 
with  costs,  and  the  case  remanded  for  further  proceedings. 

Judgment  reversed. 


412]  *Jo8EPH  M.  Linn  v.  B.  C.  Ross  &  Co. 

If  a  tenant  agrees  expressly,  whether  under  seal  or  not,  to  pay  rent,  and 
makes  no  reservation  on  account  of  unavoidable  accidents,  he  is  bound  to 
pay  the  rent  for  the  whole  term,  notwithstanding  the  premises  in  the 
meantime  are  destroyed  by  fire. 

This  is  an  action  of  assumpsit  from  the  county  of  Clark. 

The  suit  is  brought  on  a  contract  between  the  parties  for  the  use 
and  occupation  of  certain  premises,  and  to  enforce  the  payment 
of  certain  rents  in  consideration  thereof. 
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The  contract  is  in  these  words : 

'*I,  Joseph  M.  Linn,  have  leased  and  let  to  D.  0.  Boss  &  Co. 
the  west  division  of  my  new  bailding  in  the  town  of  Springfield, 
for  two  years  from  the  first  day  of  September,  1839,  for  $300  per 
annum,  payable  quarter-yearly.  The  occupants  are  to  take  reason- 
able care  of  said  leased  premises,  and  not  keep  more  than  twelve 
pounds  of  gunpowder  at  any  one  time  in  said  store. 

"J.  M.  Linn, 
E.  C.  Boss  &  Co." 

''September  1, 1839. 

To  the  declaration,  founded  on  this  instrument,  the  defendants 
plead  the  general  issue,  and  gave  notice  that  they  should  give  in 
evidence  on  the  trial,  in  bar  of  the  plaintiffs  action,  that  they  set- 
tled with  and  paid  and  accounted  to  the  plaintiff  for  the  rents  ac- 
crued up  to  and  including  February  14,  1840;  that  on  February 
10,  1840,  the  said  bailding,  including  the  leased  premises,  were 
destroyed  by  fire,  without  any  fault,  negligence,  or  want  of  care  of 
the  defendants ;  and  that,  on  the  15th  of  February  aforesaid,  the  de* 
fendants  yielded  up  and  surrendered  to  the  plaintiff  their  unexpired 
term  to  the  leased  premises;  that  the  plaintiff  accepted  the  sur- 
render, entered  into  the  exclusive  possession,  and  hath  hitherto 
exercised  acts  of  exclusive  ownership  over  the  premises. 

The  cause  was  submitted  to  the  jary,  and  a  verdict  found  for 
the  plaintiff  for  the  full  amount  claimed. 

*The  counsel  for  the  defendants  moved  for  a  new  trial  for  [413 
the  supposed  misdirection  of  the  jury  by  the  court.  The  whole 
controversy  was  confined  upon  the  trial  to  the  rent  accrued  after 
February  14,  1840,  when  the  building  was  destroyed,  as  averred 
in  the  notice,  and  admitted  by  counsel  to  be  without  any  default 
or  negligence  of  the  defendants. 

W.  A.  BoGERS,  for  the  plaintiff,  insisted  that  the  contract  was 
eocpress^  and  therefore,  upon  well-settled  principles  of  law,  the 
tenant  is  bound  for  the  rent  notwithstanding  the  destruction  of 
the  premises  by  fire.  Comyn  on  Contracts,  3,  4;  2  BL  Com.  443; 
1  Wheat.  Sel.  381 ;  Piatt  on  Covenants,  62,  195,  275 ;  4  Kent  Com. 
121;  Walton  v.  Waterhouse,  2  Saund.  422,  n.  2;  Phillips  r.  Ste- 
vens, 16  Mass.  238;  1  Hill.  Ab.  165;  Fowler  t?.  Bolt,  6  Mass.  67; 
3  Kent  Com.  465,  467.    And  the  rule  holds  good  whether  the  con- 

361 


Digitized  by  VjOOQIC 


414  SUPEEME  COURT  OP  OHIO. 

Linn  v.  Robs  &  Co. 

tract  be  andcr  seal  or  not.  Baker  v,  Holtzapfel,  4  Taunt  45 ; 
EediDg  V.  Hall,  1  Bibb,  536. 

Mason  and  Torbbbt,  for  the  defendants : 

The  general  rnle  in  this  country  and  in  Oreat  Britain  requires 
the  tenant  to  pay  the  rent  if  he  expressly  binds  himself  to  do  sOy 
though  there  appear  to  be  cases  to  the  contrary.  Bipley  v. 
VVightman,  4  McCord,  447;  4  Paige,  355.  But  neither  justice  nor 
policy  will  allow  the  rule  to  be  extended,  and  hence  Chancellor 
Kent  lays  it  down  as  applicable  only  to  express  agreements  to 
pay.    3  Kent  Com.  464. 

This  agreement  at  most  contains  nothing  but  an  implied  prom- 
ise. Piatt  on  Covenants,  47 ;  4  Amer.  Com.  Law  9,  note ;  Hallett 
V.  Wylie,  3  Johns.  44 ;  Winton  t?.  Cornish,  5  Ohio,  447. 

Wood,  J.  It  appears  from  the  record  that  the  court  charged 
the  jury,  ^*  that  the  agreement  on  which  the  action  was  brought 
was  an  express  contract  for  the  payment  of  rent  quarterly  for  the 
use  and  occupation  of  the  building  leased,  and,  being  express,  the 
defendants  were  not  released  from  their  obligation  by  the  destruo- 
414]  tion  of  the  building  by  fire  on  *February  14,  1840,  though 
without  the  fault  of  the  deiendants.'' 

This  instruction  of  the  court  is  supposed  to  be  erroneous,  and 
our  investigation  is  resolved  into  the  inquiry,  whether  the  agree- 
ment to  pay  the  rent,  which  is  the  basis  of  the  action,  is  express  or 
implied.  For  if  it  be  express,  whether  under  seal  or  by  parol, 
whether  the  action  be  covenant  or  assumpsit,  the  destruction  of 
the  leased  premises  by  inevitable  accident,  does  not  discharge  the 
lessees  from  their  liability  to  pay  the  rent.  This  is  admitted  hy 
the  defendant's  counsel,  and  it  would  be  difficult  to  maintain  the 
affirmative  of  the  proposition  against  the  weight  of  authority 
contained  in  both  the  English  and  American  reports.  3  Kent 
Cora.  373. 

Is  this,  then,  an  express  contract  to  pay  the  rent?  An  express 
contract  may  be  defined  to  be  an  agreement  whose  terms  are 
openly  uttered  or  expressed  by  the  contracting  parties.  In  such 
a  case,  if  the  contracting  party  by  his  own  act  creates  a  charge 
upon  himself,  he  is  held  to  its  performance,  and  inevitable  acci* 
dent  does  not  excuse  him,  for  it  was  his  own  folly  that  he  did  not 
provide  against  it  in  his  contract.  An  implied  agreement  is 
where  the  terms  of  the  contract  are  not  expressed  between  the 
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contracting  parties,  but  the  obligations  of  natural  justice,  by  rea- 
son of  some  legal  liability,  impose  the  payment  of  money  or  the 
performance  of  some  duty,  and  raise  a  promise  to  that  effect.  In 
the  latter  case,  as  the  law  creates  the  duty  it  also  provides  the 
exception,  for  if  the  party  be  disabled  from  periormance  without 
his  own  default,  his  obligation  is  discharged. 

Is  this  contract,  then,  express  or  implied  ?  It  is  signed  by  both 
the  parties.  It  expresses  the  description  of  the  premises  leased, 
the  time  for  which  they  are  to  be  engaged,  and  the  consideration, 
in  these  words:  "For  $300  per  annum,  payable  quarter-yearly.' 
Nothing  is  left  here  to  inference;  all  is  agreed  by  the  parties 
themselves.  The  defendaTits  have  leased  the  store  for  two  years, 
and  agreed  to  pay  the  rent,  $300,  quarter  yearly,  and  as  they  did 
not  provide  in  their  contract  against  inevitable  accident,  they  are 
not  discharged  *hy  the  destruction  of  the  store  though  [415 
without  their  default. 

The  instruction  to  the  jury  was  right,  and  judgment  will  bo  en- 
tered on  the  verdict.    Verdict  for  the  plaintiff. 


Danibl  Lake  v,  Samuel  Doud,  V.  E.  Rbmmington,  and  David 

Todd. 

A  mortgage  defectively  ezecated  may  be  enforced  in  equity. 
Such  mortgage  has  a  priority  of  lien  over  a  later  judgment. 

Hitchcock,  J.  This  is  a  bill  in  chancery  from  the  county  of 
Trumbull, 

It  is  submitted  to  the  court  upon  bill,  answers,  exhibits,  and 
testimony,  and  presents  merely  questions  of  fact. 

The  case  was  fully  argued  by  Newton,  Birchard,  Tod  and 
Hoffman,  for  the  complainant,  and  by  Webb  and  Crowle,  for 
the  defendants. 

On  the  part  of  the  defendants  several  points  of  law  were  raised, 
but  as  in  the  view  taken  by  the  court  of  the  case  these  points  wore 
not  necessarily  involved,  they  are  not  here  stated. 

It  is  stated  in  the  bill  in  this  case  that  on  May  15,  1835,  the  de- 
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fendaDt  EemmingtOD  executed  to  the  complainaDt  a  mortgage 
deed  of  sizty-five  and  one-half  acres  of  land  in  the  township  of 
Bazetta,  in  the  county  of  Trumbull,  and  also  of  one-half  acre  of 
land  in  the  township  of  Mecca  in  the  same  county,  to  secure 
the  payment  of  $756,  in  one  year  after  the  date  of  said  deed.  The 
land  is  specifically  described.  This  deed  was  left  for  record  on 
the  27th  of  May,  and  recorded  on  June  15,  1835.  That  through 
carelessness  or  design  the  deed  when  executed,  was  attested  by 
416]  only  one  witness,  and  therefore  not  *a  legal  mortgage. 
And  that  no  part  of  the  money  has  been  paid.  The  bill  further 
charges  that  on  June  19, 1835,  the  defendant  Bemmington  com- 
bining with  the  defendant  Boud,  who  is  his  father-in-law,  to  cheat 
and  defraud  the  complainant,  conveyed  the  same  land  by  deed 
absolute  to  the  said  Doud,  and  that  the  said  Doud  well  knew  of 
the  defendant's  mortgage  at  the  time  he  received  said  deed,  and 
that  the  defendant  Bemmington  is  now  insolvent. 

The  defendants  are  called  upon  to  answer,  and  the  prayer  of 
the  bill  is  that  the  lands  may  be  sold,  and  for  general  relief.  The 
defendant  Doud,  in  his  answer,  admits  the  indebtedness  of  Bem- 
mington to  the  complainant,  and  the  execution  of  the  mortgage, 
but  denies  that  he  had  any  knowledge  of  the  same  until  Septem- 
ber or  October,  1835.  He  denies  that  any  deed  was  executed  to 
him  by  Bemmington  on  Juno  19,  1835,  but  states  that  he  has 
a  deed  of  the  sixty-five  and  one- half  acres  of  land  in  Bazetta,  exe- 
cuted by  Bemmington  to  him  on  the  19th  January  of  that  year; 
that  at  the  time  said  deed  was  executed  Bemmington  was  indebted 
to  him  in  the  sum  of  $2,300  or  thereabouts,  and  that  he  now 
holds  his  note  for  91,370;  *'  that  the  said  deed  was  given  to  secure 
the  payment  of  the  first-named  sum,  and  for  no  other  purpose 
whatever,"  and  that  it  is  the  only  security  he  has  for  the  $1,370. 
That  said  deed  was  not  recorded  until  August,  1835,  and  the  rea- 
son for  not  recording  it  sooner,  was  that  the  said  Bemmington  not 
wishing  his  creditors  to  know  of  its  execution,  desired  him  to 
withhold  it  fro^  record,  promising  at  the  same  time,  to  pay  him 
'what  he  owed,  but  failing  to  do  so  but  in  part,  he  finally  had  the 
deed  recorded.  Ho  states  that  he  has  no  claim  to  the  land  in 
Mecca,  but  insists  that  his  title  to  the  sixty -five  and  one- half  acres 
is  complete  and  perfect.    Ho  denies  all  fraud,  etc. 

Bemraington*s  answer  contains  little  except  that  he  received  but 
$700,  for  which  he  gave  his  note  payable  one  year  after  date  for 
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8756,  secured  by  mortgage.    That  he  has  since  offered  to  pay  the 
*$700,  which  Lake  refased  to  receive ;  that  Lake  is  indebted     [417, 
to  him  on  account,  and  that  the  one-half  acre  of  land  in  Mecca  is 
abundantly  sufficient  to  secure  the  debt. 

The  deed  is  attached  to  and  made  part  of  the  answer,  and  ap- 
pears to  be  an  unconditional  deed,  the  consideration  expressed 
being  8550. 

Tod,  who  appears  to  have  been  made  a  defendant  long  after  the 
bill  filed,  and,  at  his  own  request,  claims  title  to  the  one-half 
acre  of  land  in  Mecca,  by  purchase  at  sheriffs  sale.  He  says  that 
be  had  full  know4edge  of  the  complainant's  claim,  having  filed  the 
bill  and  prosecuted  the  claim  as  his  counsel.  That  at  the  Feb- 
ruary term  of  the  court  of  common  pleas  of  Portage  county,  a 
judgment  was  recovered  in  favor  of  Spencer  and  Sharp,  against 
Bemmington  and  one  Roberts,  for  81,822,  and  that  he,  as  counsel 
for  the  judgment  creditors,  caused  an  execution  on  said  judgment 
to  be'  levied  on  the  said  one-half  acre  of  land  in  Mecca,  as  the  prop- 
erty of  Bemmington,  entertaining  doubts  as  to  the  legality  of  the 
plaintiff's  mortgage.  That  he  purchased  said  land  at  sheriff's  sale 
for  the  sum  of  8466.66,  which  sale  was  confirmed  by  the  court,  and 
he  has  received  a  deed  from  the  sheriff,  and  holds  the  title  in  trust 
for  Spencer  and  Sharp,  having  purchased  the  land  as  their  at- 
torney. 

.Many  witnesses  have  been  examined  and  much  testimony  taken 
in  the  case.  The  relevancy  of  much  of  this  testimony  is  not  per- 
ceived. On  the  part  of  the  complainant,  it  is  proven  that  the 
deed,  under  which  the  defendant  claims,  was  executed  at  Mecca, 
and  that  the  magistrate  who  took  the  acknowledgment  resided 
eight  or  nine  miles  from  that  place,  and  that  at  the  time  the  ac- 
knowledgment was  taken  he  was  requested  to  keep  the  matter 
secret.  These  facts  are  proven  by  the  magistrate  who  took  the  ac- 
knowledgment. He  states  further  that  the  deed  was  prepared  by 
Bemmington  when  he  arrived  at  the  house,  and  that  it  was  at- 
tested by  him  and  a  daughter  of  Doud.  At  the  same  time  there 
was  a  magistrate  residing  within  a  few  rods  of  Bemmington's 
house,  where  the  deed  was  executed.  *He  states  further,  [418 
that  at  the  time  he  was  suspicious  that  all  was  not  right,  but 
that  he  had  at  other  times  been  requested  to  keep  such  things 
secret.  That  he  resides  about  one  and  a  half  miles  from  Daud, 
who  requested  him  to  go  and  take  the  acknowledgment,  and  that 
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he  freqaently  had  done  sach  business  for  Doud;  that  Remming- 
ton  remained  in  possession  of  the  land,  receiving  the  rents  and 
profits.  And  also,  at  or  aboat  the  same  time  this  deed  was  exe- 
cuted, be  took  the  acknowledgment  of  another  deed  from  £em- 
mington  to  Doud,  of  the  one-half  aero  of  land  in  Mecca.  It  was 
proven  that  this  last  deed  was  subsequently  given  up  and  can- 
celed. There  is  no  evidence  in  the  case  that  Remmington  ha^ 
any  other  land,  except  a  parcel  for  which  he  had  contracted  and 
paid  a  part  of  the  purchase  money,  and  which  was  subsequently) 
by  his  order,  conveyed  to  Doud,  he  paying  the  balance  of  the  pur- 
chase mone}'. 

On  the  part  of  the  defendants,  witnesses  have  been  examined  to 
prove  the  indebtedness  of  Eemmington  to  Doud,  and  the  note  of 
$1,370  is  in  evidence.      It   bears  date  at  Yernon,  August  10, 
1835.     The  principal  witness  examined  to  this  point  is  Lueas 
Doud,  a  son  of  the  defendant  Doud,  and  he  has  been  examined  a 
number  of  times.     He  states  that  Bemmington  and  himself  had 
been  partners  in  mercantile  business;  that  they  dissolved  part- 
nership, and  sold  out  their  goods  to  one  Vietts,  in  February  or 
March,  1835;    that  they  commenced  business  with  a  stock  of 
goods  which  they  purchased  of  their  father,  and  at  the  time  of 
dissolution  were  indebted  to  him  $2,300  or  82,400.    The  indebted- 
ness was  made  up  of  the  following  items :  Groods  originally  pur- 
chased, S850  or  $900 ;  cash,  $400,  $300  of  which  had  been  given  to 
the  witness  by  his  lather  at  the  time  of  his  setting  out  in  busi- 
ness, and  SlOO  lent  to  the  firm ;  $525  lent  to  the  firm ;  butter  and 
cheese  during  two  years  sold  to  the  firm,  amounting  to  about 
$300 ;   two  barrels  of  pork,  $24 ;  cash  lent,  $200^  patent  clock, 
worth  $12;    flour  and  boards,  amount  unknown.     None  of  this 
419]     had  been  paid,  except  as  Doud  had  ^traded  with  the  firm 
to  the  amount  of  $75  or  $100,  he  having  paid  in  hand,  at  the  time 
of  trading,  for  small  articles  in  butter  and  cheese.    At  a  subse- 
quent examination   the  witness  increases  this   indebtedness  by 
other  items  amounting  to  $275.      He  says  that  at  the  time  of 
thd  dissolution  of  the  partnership  they  sold  their  goods,  then  on 
hand,  to  Yietts,  for  $750,  and  took  a  note  payable  to  Samuel  Doud. 
Yietts  states  that  the  amount  given  for  the  goods  by  himself  was 
$762,  which  has  been  paid  lo  Doud,  the  defendant ;  and  that  at  the 
time  he  made  the  purchase  he  understood  that  Eemmington  and 
Doud  were  indebted  to  Samuel  Doud  beyond  this  amount.    Lucas 
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Doud  also  states  that  the  firm  was  owing  about  $4,000,  and  had 
duo  to  them  aboat  the  same  amount.  Although  the  partuership 
was  dissolved  in  Febraaiy  or  March,  1835,  no  settlement  took 
place  as  between  the  partners  until  August  of  the  same  year, 
when  he  agreed  to  collect  (900  or  91,000  of  the  debts,  and  pay- 
one  debt  in  Pittsburg,  amounting  to  about  Sl,000w  Remming- 
ton  was  to  collect  the  other  debts  due  the  firm,  and  pay  the  other 
claims  against  it.  In  pursuance  of  this  arrangement  the  note  for 
f  1,370  was  executed  to  his  father.  He  states  further,  that  claims 
due  the  firm  and  assigned  to  his  father,  amounting  to  about  $600, 
were  put  into  the  hands  of  a  magistrate  to  collect,  and  when  col- 
lected he  received  to  his  own  use  $500  of  the  avails,  and  his 
fother  received  the  balance.  There  is  further  testimony,  that  in 
1835,  claims  of  the  firm  amounting  to  9500  or  more,  were  assigned 
to  Samuel  Doud,  and  put  into  the  hands  of  Justice  Sperry  for  col- 
lection, but  when  collected,  the  money  was  paid  over  to  Rem- 
mington  and  Lucas  Doud.  It  is  stated  by  Justice  Benton  that 
Bemmington  and  Doud  were  transacting  business  together;  they 
left  notes  to  a  considerable  amount  with  him  for  collection,  all  as* 
signed  to  Samuel  Doud ;  but  when  collected  the  avails  were  paid 
over  to  Bemmington  and  Lucas  Doud.  In  1837,  Remmington  de- 
posited with  Justice  Bascum  a  large  amount  of  claims  for  collec- 
tion, with  Redirections  to  pay  from  the  avails  some  specific  [430 
debts,  and  to  pay  the  balance  to  Samuel  Doud.  During  the 
progress  of  the  case  it  was  referred  to  a  master  to  institute  an  in- 
quiry as  to  the  consideration  of  deed  from  Remmington  to  Samuel 
Doud,  and  the  latter  was  called  upon  to  exhibit  his  account  against 
Bemmington,  or  against  the  firm  of  Remmington  and  Doud,  but 
exhibited  no  account  and  no  claim,  except  the  note  of  $1,370,  stat- 
ing that  he  trusted  to  the  honesty  of  Remmington  and  Doud  to 
keep  the  accounts,  and  this  statement  is  confirmed  by  the  testi- 
mony of  Lucas  Doud. 

Such  are  the  substantial  and  leading  facts  of  this  case  as  they 
appear  from  the  bill,  answer,  exhibits,  and  testimony,  and  the  great 
inquiry  arising  upon  these  facts  is,  whether  the  deed  given  by 
Bemmington  to  the  defendant  Doud,  in  January,  1835,  was  given 
in  good  faith,  or  whether  it  was  done  to  defraud  creditors,  and  of 
course  void  as  to  such  creditors  and  subsequent  purchasers.  In 
examining  a  question  of  this  kind  every  circumstance  connected 
with  the  transaction  must  be  carefully  considered.    Fraud  is  never 
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presumed,  but  must  be  proved.  But,  in  makiog  proof,  greater  lat- 
itude must  be  given  than  in  ordinary  cases.  Honesty  is  open  and 
fair,  while  fraud  seeks  concealment.  To  cover  it,  statements,  which, 
if  not  entirely  false,  yet  deceptive,  will  be  made,  and  the  truth  it- 
self concealed.  A  man  who  has  been  guilty  of  a  fraudulent 
transaction,  although  called  upon  to  answer  under  oath,  will 
rarely  confess  it.  If  he  does  not  absolutely  deny,  he  will  evade^ 
and  give  a  false  coloring  to  the  transactions  in  which  he  has  beea 
engaged.  Yet,  athough  there  may  be  a  general  denial  of  fraud  in 
an  answer  in  chancery,  yet  it  not  unfrequently  happens  that  the 
facts  stated  in  such  answer  leave  no  doubt  of  the  existence  of  fraud. 

In  the  case  before  the  court,  the  defendant  Doud  is  charged  ia 
the  bill  with  having  been  guilty  of  a  fraud  in  receiving  a  deed 
from  his  son-in-law  Remmington,  with  intent  to  defeat  the  just 
claims  of  the  creditors  of  that  son-in-law;  and  he  is  called  apoa 
421]  to  answer  that  allegation.  In  his  answer  he  denies  this 
fraud,  and  undertakes  to  give  a  true  history  of  this  transaction 
verified  by  his  oath.  He  states,  that  at  the  time  of  the  execution 
of  this  deed,  which  was  on  January  19, 1835,  Remmington  was  in- 
debted to  him  in  the  sum  of  $2,300  or  $2,400,  and  that  the  deed 
which  was  then  executed,  although  absolute  upon  its  face,  was  in« 
tended  merely  to  secure  the  payment  of  this  indebtedness.  That 
at  the  request  of  his  son-in-law  he  withheld  this  deed  from  record, 
having  confidence  in  his  son-in-law  that  he  would  satisfy  this  debt, 
and  his  son-in-law  being  fearful  that  if  the  deed  was  put  on  record 
it  would  alarm  his  creditors,  and  induce  them  to  push  their  claims 
against  him.  That  his  debt  against  Remmington  was  reduced  to 
$1,370,  for  which  a  note  was  given  in  August,  1835,  at  which  time, 
having  become  apprehensive  that  he  should  not  get  his  pay,  he 
got  the  deed  recorded. 

Now,  this  statement  is  tolerably  fair  upon  its  face,  although  it 
looks  as  if  there  was  something,  at  least  a  little,  wrong,  in  eon* 
cealing  from  the  creditors  of  his  son-in-law  the  fact  that  he  had 
"got  a  deed  of  his  property,  that  son-in-law  continuing  at  the  same 
time  in  business  as  he  had  done  before.  It  might  deceive  those 
creditors,  and  might  possibly  induce  other  persons  to  give  a  credit 
which  they  would  not  have  done  had  the  fact  been  known.  And 
it  is  not  readily  perceived  why,  if  he  had  that  confidence  in  his 
son-in-law  which  he  professes  to  have  had,  he  should  have  been 
anxious  to  take  the  deed  at  all. 
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Passing  over  these  matters  for  the  present,  I  remark  that  the 
defendant,  having  undertaken  to  give  an  accoant  of  his  transaction, 
was  bound  to  tell  the  truth.  If  it  was  fair  and  honest,  a  plain 
narrative  of  facts  was  all  that  was  necessary,  and  if  there  has 
been  any  misrepresentation,  any  concealment,  any  evasion,  any 
deception,  it  must  operate  strongly  against  the  defendant.  It  is 
worthy  of  remark,  that  althounc^  it  is  stated  in  the  answer,  that 
Beromington  was  indebted,  nothing  is  said  as  to  the  nature  of  this 
indebtedness,  or  of  its  origin.  But  is  it  true  that  Remmington 
was  ipdebted  to  the  defendant  at  the  *time  of  the  execution  [433 
of  this  deed?  The  defendant  avers  it,  and  he  has  attempted  to 
sustain  his  answer  by  proof.  And  this  proof  makes  a  case  en- 
tirely different  from  that  stated  in  the  answer. 

The  answer  states  that  Remmington  was  indebted  $2,300  or 
$2,400,  and  that  the  deed  was  executed  to  secure  the  payment  of 
this  amount.  There  is  no  evidence  that  Remmington  was  indebted 
individually  a  single  cent,  but  the  proof  is,  if  the  testimony  can 
be  relied  on,  that  Remmington  and  Doud  were  indebted  in  this 
amount.  Not,  however,  at  the  time  of  the  execution  of  this  deed, 
but  in  February  or  March  following,  when  the  firm  was  dissolved. 
Whether  any  part  of  this  indebtedness  accrued  after  the  date  of 
the  execution  of.  the  deed,  we  are  not  informed,  for  in  this  case  we 
are  left  without  date  as  to  any  part  of  the  claim  of  Doud  against 
the  firm,  except  as  to  the  first  items.  Now  whether  the  firm  of 
Remmington  and  Doud  were  indebted  to  Samuel  Doud  is  not  per- 
haps of  much  consequence.  The  testimony  is  vague  and  uncer- 
tain. The  principal  witness  is  very  indefinite  in  his  recollections. 
It  was  (UH>ut  82,300  or  $2,400.  It  was  about  such  a  sum  or  such  a 
sum.  The  account  of  the  firm  against  his  father  was  about  $75  or 
$100.  I  incline  to  the  opinion,  however,  that  they  were  indebted 
to  some  amount;  the  extent  is  altogether  uncertain. 

But  the  case  made  in  evidence  is  entirely  different  from  that 
made  in  the  answer.  In  the  answer,  Remmington  is  made  the 
debtor,  by  the  evidence  of  Remmington  and  Doud.  If  the  intention 
was  to  secure  a  debt  due  from  this  firm,  why  not  state  it?  Why 
set  up  a  different  pretense?  Will  it  be  said  if  the  firm  were  in- 
debted, each  individual  member  of  the  firm  was  holden  for  the 
debt?  This  is  true,  and  had  the  fact  been  stated  in  the  answer  as 
it  would  appear  from  the  proof  to  have  existed,  it  would  have 
been  equally  welf  for  the  defendant.  He  had  precisely  the  sanxe 
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right  to  take  a  deed  from  Remmington,  to  secnre  a  partnership,  as 
423]  an  individual  debt.  Bat  not  having  so  Stated  in  his  an- 
swer, be  bas  been  guilty  of  deception  and  misrepresentation. 
And  this  circumstance  goes  to  throw  strong  suspicion  upon  the 
transaction. 

Who  are  Remmington  and  Doud?  The  son  and  son-in-law  of 
the  defendant.  This,  then,  was  a  family  transaction,  and  must  be 
subjected  to  the  closest  scrutiny.  While  in  business  together,  they 
employed  a  magistrate  to  make  collections.  The  notes  deposited 
for  this  purpose  were  all  assigned  to  the  father,  but,  when  oollected, 
the  avails  were  received  by  the  members  of  the  firm.  So  after 
the  dissolution  of  the  partnership  they  deposited  claims  for  col- 
lection with  another  magistrate,  all  assigned  in  the  same  manner, 
but,  when  collected,  the  money  was  received  by  the  partners. 
This  is  not  according  to  the  ordinary  mode  of  transacting  business, 
but  perhaps  there  is  nothing  in  it  which  would  go  to  implicate 
the  defendant. 

There  is,  however,  another  circumstance  disclosed,  which  is  not 
BO  readily  disposed  of.  At  or  about  the  time  the  deed  in  contro- 
versy was  executed,  another  deed  was  executed  covering  the  one- 
half  acre  of  land  in  Mecca  with  its  appartenances.  With  respect 
to  this  deed  not  one  word  is  said  in  the  answer.  We  know  not 
for  what  purpose  it  was  given,  nor  for  what  consideration.  It  is 
not  sufficient  for  the  defendant  that  this  deed  was  afterward 
given  up  and  canceled.  As  an  honest  man  he  ought  to  have 
stated  in  his  answer  that  this  deed  was  executed,  and  why  it  was 
executed,  the  consideration,  and  why  it  was  subsequently  given 
up  and  canceled.  There  is  every  reason  to  believe  that  it  was  a 
part  of  the  same  transaction,  and  this  concealment,  on  the  part  of 
the  defendant,  is  calculated  to  excite  suspicion. 

What  other  circumstances  are  disclosed  which  go  to  throw  sus- 
picion upon  this  transaction  ?  At  the  time  of  the  execution  of 
this  deed,  Remmington,  the  grantor,  was  residing  in  Mecca,  in  his 
house  upon  the  one-half  acre  of  land.  Within  four  rods  of  this 
house  was  residing  a  magistrate  authorized  to  take  the  acknowl- 
edgment of  deeds.*  But  instead  of  applying  to  him  for  the  pur- 
pose of  taking  the  acknowledgment,  another  is  called  from  a 
424]  distance  of  eight  or  nine  miles  to  do  this  business.  *And 
this  magistrate  thus  called,  and  a  dfiughter  of  the  grantee,  are  the 
only  witnesses  to  the  execution  of  the  deed,  excepting  the  parties 
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to  it.  Added  to  thU  we  have  the  testimony  of  the  magistrate 
taking  the  acknowledgment,  that  he  was  requested  to  keep  the 
whole  matter  secret.  It  is  not  surprising  that  he  should  have 
been,  as  he  says  he  was,  under  the  impression  that  all  was  not 
right.  And  how  any  person  made  acquainted  with  all  these  cir- 
cumstances could  have  entertained  a  different  opinion,  I  can  not 
conceive. 

It  is  proper,  too,  to  inquire,  why,  if  this  deed  was  intended  to 
operate  as  a  mortgage,  was  it  not  so  expressed?  And  if  the  inten- 
tion was  to  secure  the  payment  of  ^2,300  or  $2,400,  why  is  the 
consideration  expressed  $550  and  no  more?  These  circumstances 
of  themselves  are  of  little  moment,  but  in  a  case  where  suspicion 
IS  so  ju«tly  excited,  may  with  propriety  be  named. 

The  deed  was  executed  in  January  and  was  not  recorded  until 
August,  1835.  And  according  to  the  statement  of  Doud  in  the 
answer,  it  was  thus  withheld  from  record  at  the  request  of  Bem- 
mington,  for  fear  that  if  recorded  it  might  injure  his  credit,  or  at 
least  that  bis  creditors  might  be  induced  to  press  their  claims 
against  him.  Creditors  were  then  in  the  contemplation  of  the 
parties,  they  were  talked  about,  and  if  the  intent  was  not  abso- 
lutely to  defraud,  it  certainly  was  to  deceive  them.  And  the 
course  pursued  was  calculated  to  give  to  Remmington  a  false 
credit,  and  it  had  this  effect.  Upon  the  strength  of  his  appearing 
to  be  the  owner  of  this  land,  he  was  enabled  to  procure  money 
from  this  complainant,  which  there  is  no  probability  that  he  could 
have  done  had  the  fact  been  known  that  the  land  had  been  con- 
veyed to  his  father-in-law. 

Considering  all  these  circumstances,  the  relation  between  the 
parties,  the  secret  and  unusual  manner  in  which  the  deed  was 
executed,  the  request  made  of  the  magistrate  to  keep  it  secret, 
the  length  of  time  it  was  withheld  from  record,  and  the  reason 
assigned  for  thus  withholding  it,  the  falsity  and  deceptive  charac- 
ter of  the  answer  when  compared  with  the  testimony  of  the  case, 
and  the  whole  current  of  transactions  *betwcen  the  parties,  [425 
we  are  irresistibly  led  to  the  conclusion  that  this  deed  could  not 
have  been  made  and  received  in  good  faith,  but  that  it  was  in 
fact  fraudulent  as  to  creditors  and  subsequent  purchasers,  and  as 
to  them  is  therefore  void. 

A  question  is  made  by  defendant's  counsel  whether  the  deed 
of  the  complainant,  not  being  a  legal  mortgage,  can  be  enforced. 
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Of  this  I  suppose  there  can  be  no  donbt.  This,  althoagh  not  a 
legal,  is  an  equitable  mortgage,  and  may  be  enforced  in  equity. 
And  the  lien  of  such  mortgage,  according  to  the  decision  of  this 
court  in  the  case  of  the  Bank  of  Muskingum  v.  Carpenter,  7 
Ohio,  21,  will  in  equity  be  preferred  when  of  prior  date  to  a  judg- 
ment lien. 

The  defefadant,  Tod,  does  not  claim  any  interest  in  the  property 
as  against  the  complainant,  but  insists  that  the  land  in  Bazetta 
should  be  first  sold  to  satisfy  the  mortgage,  which,  if  sufficient, 
will  leave  his  title  clear  to  the  one-half  acre  in  Mecca.  A  decree 
may  therefore  be  taken  that,  unless  the  debt  due  the  complainant 
shall  be  paid  within  some  short  period,  all  the  lands  covered  by 
his  mortgage  shall  be  appraised,  and  the  sixty -six  and  one-half 
acres  in  Bazetta  first  sold. 

If  this  is  sufficient  to  discharge  the  mortgage  debt  and  costs  of 
suit,  no  further  proceedings  to  be  had ;  but  if  not  sufficient,  then 
the  one-half  acre  in  Mecca  to  be  sold.  If,  upon  the  sale  of  the 
land  in  Bazetta,  there  should  be  a  surplus  of  money  remaining  in 
the  hands  of  the  officer  after  satisfying  the  mortgage  debt  and 
costs  of  suit,  that  surplus  to  be  paid  over  to  the  defendant  Doud. 
If  a  surplus  upon  the  sale  of  the  land  in  Mecca,  that  surplus  to^o 
paid  over  to  the  defendant  Tod. 


426]  *Blisha  Barrett  r.-  Benjamin  F.  Allen. 

Where  a  note  payable  in  specific  articles  falls  due  on  Sunday,  a  tender  on  tlie 
Monday  following  is  good. 

Where  a  note  is  payable  in  cloth,  "at  a  fair  wholesale  factory  price,"  parol 
evidence  is  admissible  to  show  that  a  certain  scale  of  prices  was  intended 
different  from  the  actual  wholesale  prices  in  the  market* 

This  is  an  action  of  assumpsit  from  the  county  of  Delaware. 

The  case  was  submitted  to  a  jury,  on  the  last  circuit,  in  the 
county  of  Delaware;  but,  by  consent  of  counsel,  a  juror  was  with- 
drawn, the  facts  agreed,  and  the  case  submitted  to  the  court  to  de- 
termine the  questions  of  law. 

The  declaration  is  founded  on  two  promissory  notes.  They 
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both  bear  date  at  Delaware,  on  October  30,  1827;  and  the  defend- 
ant, by  the  one  contained  iu  the  first  count,  promises  to  pay,  eight 
years  after  date,  at  the  Delaware  woolen  factory,  to  E.  Barrett, 
the  nominal  plaintiff,  or  order,  $1,000  in  woolen  cloth,  ^'at  a  fair 
wholesale  factory  price.^^  The  other  note  declared  upon  in  the 
second  connt  is  in  the  same  terms  and  for  the  same  amount,  but 
payable  nine  years  after  date. 

The  general  issue  is  pleaded  by  the  defendant,  and  two  special 
pleas,  which  the  counsel  agreed  should  be  considered,  as  a  notice 
of  special  matter,  in  bar  of  the  action.  The  first  sets  forth  that 
before  the  commencement  of  the  suit,  to  wit,  on   October  30, 

1835,  and  the  day  on  which  the  first  note  became  due,  at  the  DeU 
aware  factory,  he,  the  defendant,  was  ready  to  pay  said  note,  and  , 
did  then  and  there  turn  out  and  tender  the  cloth  that  was  then 
due  on  said  note,  and  had  the  same  appraised  by  disinterested 
men  at  $1,000  and  upward^  and  boxed  up  for  the  said  E.  Barrett, 
being  an  amount  sufficient  to  pay  said  note,  at  fair  wholesale  fac- 
tory prices.  The  defendant  also  avers  that  he  has  at  all  times 
since  the  said  October  30,  1835,  had  said  cloth  ready  to  be 
delivered  to  said  Barrett,  or  any  other  person  entitled  thereto ; 
*but  no  one  has  appeared  to  demand  and  receive  the  same,  [437 
and  makes  profert  of  it  in  court,  etc. 

The  second  special  plea  avers  a  tender,  in  substantially  the  same 
words,  to  the  other  note,  on  October  30, 1836,  when  it  became  due 
and  payable  as  appeared  upon  its  face. 

H.  Stanbeby,  for  the  plaintiff- 

The  sufficiency  of  the  tender  is  contested  by  the  plaintiff  on  the 
ground  that  the  mode  of  valuation  was  incorrect;  and  further,  as 
to  the  note  due  October' 30, 1836,  that  the  tender  was  not  in  time. 

First,  as  to  the  question  of  time.  The  note  bearing  date  October 
30,  1827,  and  payable  nine  years  after  date,  fell  due  October  30, 

1836,  which  was  Sunday.  The  cloth  was  not  appraised  and  set 
apart  until  the  next  day. 

'^  It  is  an  unquestionable  rule  that  a  tender  can  not  bo  made 
after  the  day  of  payment."     Swift's  Dig.  397 ;  8  Term,  188. 

It  is  true  no  one  is  obliged  to  perform  an  agreement  on  Sunday, 
but  if  the  day  of  performance  happen  to  fall  on  Sunday,  the  act 
must  bo  done  on  Saturday.     Kilgour  v.  Miles,  6  Grill  &  Johns.  268. 

If  then  a  designation  and  setting  apart  of  sufficient  cloth  to  meet 
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the  note  was  necessary  to  the  tender,  it  is  clear  the  defendant  was 
not  in  time. 

Was  such  designation  necessary  ?  It  is  to  be  observed  that  we 
have,  so  far  as  the  plaintiff  is  concerned,  an  executed  contract. 
Nothing  remained  to  be  done  by  him  in  the  way  of  condition  prece- 
dent, or  mutual.  Is  it  enough  that  the  defendant  shows  a  mere 
ability  to  pay  his  note  on  the  day  it  was  due? 

Wiiether  we  regard  this  question  at  common  law,  or  under  our 
statute,  some  act  of  designation  is  clearly  necessary. 

At  the  common  law  the  setting  apart  of  the  article  was  necessary 
to  the  performance  of  the  contract,  and  amounted  to  a  complete 
discharge.  Co.  Lit.  207,  a;  Peyton's  case,  9  Coke  79,  a.  Chan- 
cellor Kent,  2  Com.  508,  lays  down  the  rule  as  follows :  *'  If  the 
debtor  be  present  in  person  or  by  his  agent,  and  makes  a  tender 
438]  of  specific  articles  at  the  proper  time  and  *place,  according 
to  contract,  and  the  creditor  does  not  come  to  receive  them,  the 
better  opinion  is,  that  if  the  article  be  properly  designated  and  set 
apart,  the  debt  is  thereby  discharged.'' 

The  case  of  Barney  v.  Bliss  et  ai..  Chip.  (YL)  399,  was  an  action 
of  assumpsit  on  a  note  for  the  payment  of  10,000  feet  of  lumber,  on 
October  I,  1819.  The  plea  stated  that  on  the  day  mentioned  in 
the  note,  the  defendant  had  10,000  l^et  of  lumber  prepared  for  the 
payment  of  the  note,  and  that  they  were  ready  then  and  there  to 
have  paid  the  same,  and  that  they  were  still  ready,  but  the  plaintiff 
did  not  come  to  receive  the  same.  The  court  held  the  plea  bad, 
and  that  where  the  agreement  was  upon  an  executed  consideration, 
the  defendant  must  bhow  an  actual  tender,  or,  at  least,  that  the 
goods  were  set  apart  for  the  plaintiff  upon  his  failure  to  attend  and 
receive  them,  which  would  amount  to  a  tender  in  law,  and  that 
he  must  make  such  designation  of  the  article  on  the  day  and  at  the 
place  of  payment,  as  will  transfer  the  property  to  the  promisee 
and  enable  him  to  preserve  the  property  itself. 

In  5  Johns.  119,  the  defendant  made  two  notes  to  the  plaintiff 
for  ten  dollars  each,  payable  in  produce  at  the  defendant's  house. 
Upon  the  plea  of  payment  the  proof  was,  that  the  defendant  bad 
hay  in  his  barn  on  the  days  the  notes  fell  due,  and  was  ready  to 
pay  in  hay.  The  court  held  the  tender  insufficient,  and  that  a 
declaration  that  there  was  produce  in  the  stack  or  barn  for  the 
plaintiff,  without  ascertaining  the  amount  and  value,  was  insuf- 
ficient. 
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Our  statate,  as  to  the  tender  of  specific  articles,  also  contemplates 
a  setting  apart  of  the  thing  tendered,  and  only  differs  from  the 
common  law  in  requiring  reasonable  care  of  the  article  to  be  taken 
by  the  debtor. 

In  every  point  of  view  some  act  of  designation  seems  necessary, 
and  it  ought  to  bo  so  distinct  and  explicit  as  to  vest  the  property 
in  the  creditor,  so  that  in  the  event  of  destruction  by  fire  or  other 
accident,  it  may  be  known  whose  property  has  been  destroyed. 

*The  propriety  of  such  desigaation  is  especially  manifest  [429 
in  reference  to  a  contract  like  the  one  at  bar — to  pay  $1,000  in 
cloth  on  a  day  certain  at  the  factory  price.  The  act  of  tender 
ought  to  be  explicit  and  of  mutual  obligation,  otherwise  a  temp- 
tation to  fraud  is  offered  to  the  debtor,  as  the  market  value  of  the 
cloth  subsequently  fluctuates.  If,  for  instance,  it  suddenly  depre- 
ciates, the  debtor  is  interested  to  maintain  the  tender  on  the  day 
when  the  price  was  high  ;  if  it  advances  he  is  interested  in  keeping 
the  cloth  and  paying  the  $1,000  and  interest,  which  he  may  readily 
do  if  he  is  fixed  by  no  overt  act  of  tender  or  designation. 

The  next  question  is  as  to  the  sufficiency  of  the  tender  in  amount, 
and  applies  to  both  notes.  The  quantity  of  cloth  turned  out  on 
each  note  was  much  short  of  the  value  of  $1,000 ;  but  by  taking 
an  artificial  wholesale  price  then  understood  by  the  defendant  and 
his  workmen  to  be  the  wholesale  price  at  that  factory,  the  value 
was^  affixed.  This  mode  of  valuation  is  attempted  to  be  sustained 
by  proof  that  it  was  the  sort  of  price  which  was  understood  by 
the  parties  at  the  time  the  notes  were  given — a  trade  price  some 
twenty -five  or  thirty  per  cent,  above  the  cash  price. 

I  suppose  this  note,  so  far  as  the  value  of  the  cloth  is  concerned, 
can  have  but  one  construction.  It  contains  a  promise  to  pay  so 
much  money  in  cloth  at  a  fair  wholesale  factory  price.  This  must 
be  construed  a  money  price.  The  $1,000,  not  $600  or  $700,  must 
be  paid  in  cloth,  and  if  the  cloth  be  not  paid  the  plaintiff  must  re- 
cover just  so  much  money  as  the  defendant  has  promised  to  pay. 
Where  the  parties  omit  to  fix  the  value  the  law  knows  but  one  rule, 
and  that  is  the  cash  value.  But  here  the  parties  by  their  written 
contract  have  fixed  the  value ;  the  promise  is  to  pay  $1,000  worth 
of  cloth  ;  this  written  contract  is  set  aside,  if  proof  of  an  under- 
standing that  the  cloth  shall  be  worth  a  less  sum  is  admitted. 

In  Chipman  on  Contracts,  pages  110,  111,  it  is  said  :  "  When  par» 
ties  enter  into  contracts  for  produce,  and  have  reference  to  the 
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common  going  price,  it  is  said,  to  estimate  the  property  contracted 
430]  for  at  the  cash  price,  would  be  doing  injustice  to  debtors ; 
admit  it  to  be  so,  yet  it  is  impossible  for  courts  to  apply  a  remedy} 
the  remedy  is  with  the  people  themselves.  If  we  set  aside  money 
as  a  standard,  and  substitute  the  common  going  price,  it  musti 
from  the  nature  of  the  thing,  be  perfectly  idedl."  "  There  is  but 
one  course  to  be.pursued,  lot  money  be  the  sole  standard  in  making 
all  contracts.'' 

SwEETZER  &  Powell,  for  the  defendant : 

When  a  note  is  made  payable' in  specific  articles,  at  a  given  day 
and  place,  and  in  the  computation  of  time  it  is  found  that  the  day 
of  payment  happens  on  Sunday,  the  defendant  should  tender  per- 
formance on  the  Monday  succeeding.  Avery  v.  Stewart,  2  Conn. 
69 ;  Salter  v.  Bent,  20  Wend.  205  ;  Luce  v.  Robinson,  4  Mass.  474 ; 
Sir  Thomas  Raymond,  418  ;  Johnson  v.  Baird,  3  Blackford,  182; 
Douglass  V.  Phillips,  3  Term,  683;  Chapman  on  Contracts,  108, 118. 

Where  certain  words  are  used  in  a  contract  in  relation  to  a  par- 
ticular trade  or  custom,  the  court  will  admit  extrinsic  evidence,  to 
show  how  the  contract  was  understood  by  the  parties  at  its  incep- 
tion. Chitty  on  Contracts,  19;  Avery  v.  Stewart,  2  Conn.  69; 
Gleason  v.  Pinney,  6  Cowen,  152 ;  Colt  &  Pierpont  v.  Commercial 
Ins.  Co.,  7  Johns.  385 ;  Healed  v.  Cooper,  8  Greenleaf,  32 ;  Will- 
iams et  al.  V.  Gilman,3  Greenleaf,  276;  Chipman  on  Contracts,  29. 

Wood,  J.  The  plaintiff's  two  notes,  on  which  the  suit  is  brought, 
are  before  us.  On  the  part  of  the  defendant,  it  is  admitted  that 
on  October  30,  1835,  he  set  apart  at  the  Delaware  factory  a  quan- 
tity of  cloth,  estimated  to  be  worth  $1,000,  at  the  wholesale  prices  of 
that  factory,  and  that  on  October  31,  1836,  he  set  apart,  from  a 
large  quantity  previously  set  apart,  at  the  same  place,  another 
quantity  of  woolen  cloth,  which,  by  estimate,  at  the  same  prices, 
also  amounted  to  $1,000;  that  October  30,  1836,  fell  upon  Sunday. 
That  the  cloth,  so  set  apart  and  appraised,  has  been  since  carefully 
preserved,  being  intended  for  the  payment  of  the  two  notes  re- 
spectively. It  is  admitted  also  to  be  proved,  that  the  wholesale 
431]  *prices  of  the  Delaware  factory,  as  originally  established, 
many  years  before  the  date  of  the  notes,  and  while  the  factory  was 
owned  by  Barrett,  were  graduated  at  a  trade  standard,  twenty-five 
or  thirty-three  per  cent,  above  the  cash  value ;  that  they  continued 
the  same,  and  the  cash  value  the  same,  at  the  time  ot  the  exccu« 
376 


Digitized  by  VjOOQIC 


DECEMBER  TERM,  1841.  432 

Barrett  v.  Allen. 

tion  of  the  notes,  and  when  the  notes  became  dne.  It  is  proved 
the  notes  were  given  in  part  consideration  for  the  purchase  of  the 
Delaware  factory,  at  an  unusaaliy  high  price,  and  that  it  was  un- 
derstood, at  the  time  the  notes  were  given,  between  the  defendant 
and  Barrett,  that  the  wholesale  prices  of  that  factory,  as  they  then 
existed,  were  to  furnish  the  standard  of  the  prices  of  the  woolen 
cloths  so  to  be  delivered.  There  is  other  proof,  but  it  is  not  ne- 
cessary to  notice  it,  as  it  can  have  no  special  influence  on  any  ques- 
tion made  by  the  parties. 

Two  questions  are  raised  by  the  counsel,  upon  this  proof.  First, 
it  is  claimed  that  both  the  tenders  were  insufficient  in  the  value 
or  amount  of  cloth.  Second,  that  the  tender  on  October  31,  1836, 
is  insufficient  in  point  of  time,  being  too  late. 

It  is  claimed  by  the  plaintiffs  counsel,  that  the  fair  wholesale 
factory  price,  mentioned  in  the  said  notes,  must  be  reduced  to  the 
cash  standard,  as  the  value  of  the  property.  If  this  be  so,  the 
tender  is  clearly  insufficient  in  amount,  by  from  twenty-five  to 
thirty- three  per  cent.  ^ 

But  is  such  the  law  of  this  case?  We  see  nothing  improper  in 
referring  to  extrinsic  evidence,  to  ascertain  what  was  the  whole- 
sale, fair,  factory  price  intended  by  the  parties.  Two  prices  are 
clearly  established,  as  well  known  at  the  factory,  and  to  the  parties. 
There  is  a  latent  ambiguity  in  the  note,  it  specifies  neither  the  one 
nor  the  other,  and  which  did  the  plaintiff  and  defendant  intend? 
The  witness  has  informed  us.  The  defendant  bought  the  factory  at 
an  extravagant  price,  and  it  was  understood  the  plaintiff  was  to  take 
bis  pay  in  cloth,  at  the  high  wholesale  prices  of  the  same  factory, 
which  prices  were  established  by  the  plai  ntiff  himself.  If  the  law  did 
not  permit  this,  the  most  flagrant  injustice  would  unquestionably 
♦result.  But  we  are  not  without  authority  which,  upon  [432 
other  grounds,  renders  it  clear  that  this  evidence  was  competent 
to  ascertain  what  *^  scale  of  price''  the  parties  intended  by  which 
to  ascertain  the  value  of  this  property,  in  which  the  notes  were 
to  be  paid.  In  the  case  of  Avery  v.  Stewart,  2  Conn.  69,  it  was 
decided  by  the  Supreme  Court  of  Connecticut,  that  where  a  note 
was  made  payable  in  cotton  yarn,  at  the  wholesale  factory  {)rices, 
that  evidence  of  the  usage  of  manufacturers  and  dealers  in  that 
article  was  admissible  to  show  that  by  those*  terms  was  meant  a 
certain  scale  of  prices,  different  from  the  actual  wholesale  prices 
in  market.    And  if  such  were  not  the  law,  it  is  very  clear,  in  this 
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case,  palpable  Injastice  would  be  done.  The  evidenoe  then  Bhows, 
in  amount^  safficient  property  was  set  apart.  The  next  inquiry 
is,  was  the  lost  tender  too  late  ?  October  30, 1836,  when  the  note 
from  its  face  fell  due,  was  on  Sunday.  If  these  notes  were  mercan- 
tile paper,  and  the  last  day  of  grace  was  on  Sunday,  it  is  a  settled 
rule,  that  it  would  fall  due  on  Saturday,  and  demand  of  payment 
should  be  made  on  that  day ;  but  in  the  same  case  of  Avery  r.  Stew- 
art, it  was  decided  that  where  a  promissory  note,  not  negotiable, 
was  made  payable  in  sixty  days  from  date,  and  it  fell  due  on  Sun- 
day, that  a  tender  on  the  Monday  following  was  good.  In  a  late 
case  in  New  York,  it  was  held,  that  when  days  of  grace  are  not 
allowed,  and  the  time  for  payment  or  performance  specified  in 
the  contract  falls  on  Sunday,  the  debtor  may  discharge  his  obli- 
gation on  the  following  Monday.  The  court  say  they  agree  with 
Gould,  J.,  that  Sunday  can  not,  for  the  purpose  of  performing  a 
contract,  be  regarded  as  a  day  in  law,  and  for  that  purpose  should 
be  considered  as  stricken  from  the  calendar.  20  Wend.  206.  The 
case  of  Avery  v,  Stewart  is  there  commented  upon  and  recog- 
nized as  good  law.  We  are  disposed  to  yield  to  this  authority^ 
and  it  is  decisive  of  the  question  in  this  case.  This  tender  being 
in  season,  by  which  the  property  was  set  apart  and  boxed  up  for 
the  plaintiff,  as  upon  the  other  note,  the  question  does  not  arise, 
whether  it  would  be  a  good  defense  for  the  defendant  to  prove  ht) 
was  at  the  place  of  payment,  ready,  willing,  and  with  the  ability 
438]  *to  pay,  but  did  not  set  apart  the  property.  If  the  defend- 
ant will  give  security,  as  the  statute  requires,  he  may  have  jndg- 
m^nt,  otherwise  judgment  will  be  given  for  the  plaintiff-f 

Lane,  G.  J.,  dissented  on  both  points. 

tThe  note  was  in  these  words : 
"  $1,000.  "  Delaware,  October  30,  1827. 

"  Eight  years  after  date  I  promise  to  pay  at  the  Delaware  Woolen  Factoi^ 
to  E.  Barrett,  or  order,  one  thousand  dollars  in  woolen  cloth  at  a  fair  whole* 
sale  factory  price." 
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The  Lessee  of  Simon  Perkins  v.  Daniel  Dibble. 

An  objection  not  taken  on  the  circuit  will  not  be  considered  by  the  court  in 

bank. 
If  a  sheriff's  deed  recites  enough  to  show  his  authority  it  is  good,  though  it 

does  not  recite  all  the  statute  requires. 
A  condition  has  the  same  effect  whether  it  be  written  above  or  below  the 

signature  and  seal  of  the  party. 
The  mere  payment  of  money  secured  by  mortgage  reinvests  the  legal  title 

in  the  mortgagor  without  any  deed  of  reconveyance. 
A  defendant  in  ejectment  may  protect  himself  by  showing  title  in  a  stranger 

but  he  can  not  set  up  a  mortgage  executed  by  the  plaintiff  to  a  third 

person,  unless  he  connects  himself  with  it. 
In  entering  lands  for  taxation  under  the  act  of  1825,  the  quantity  in  each  lot 

must  be  particularly  set  forth. 

This  is  an  action  of  ejectment  from  the  connty  of  Ashtabula. 

On  the  trial,  the  plaintiff^  in  order  to  sustain  his  title,  proved 
that  in  the  years  1815  and  1816  one  Ebenezer  Doty  was  in  posses- 
sion of  the  premises  in  controversy,  being  parts  of  lots  8  and  9  in 
the  township  of  Ashtabula,  in  said  county  of  Ashtabula,  contain- 
ing 100  acres,  and  oflPered  in  evidence  a  deed  from  Ebenezer  Doty 
to  A.  Harman,  dated  June  25,  1816,  and  a  deed  ^from  Har-  [431 
man  and  wife  to  Judith  Yeomans,  dated  August  29,  1817,  both 
covering  the  same  land,  and  to  which  there  wiis  no  objection. 

The  plaintiff  next  proved  the  intermarriage  of  Ebenezer  Doty 
with  Judith  Yeomans,  in  the  year  1819,  and.  that  Doty  and  those 
claiming  under  him  continued  in  possession  of  the  land  in  contro- 
versy until  the  year  1827,  and  then  offered  in  evidence  a  deed 
from  the  sheriff  of  Ashtabula  county  to  the  lessor  of  the  plaintiff, 
made  in  pursuance  of  a  sale  on  execution,  at  the  suit  of  A.  Har- 
man for  the  use  of  Simon  Perkins  against  Ebenezer  Doty  and 
Judith,  his  wife,  bearing  date  November  22,  1836,  which  was  ob- 
jected to  on  the  ground  that  it  did  not  sufficiently  recite  the 
cause  of  action,  the  names  of  the  parties,  etc.  The  deed  was  re- 
ceived in  evidence,  subject  to  these  objections,  whereupon  the 
plaintiff  rested  his  case. 

The  defendant  then  gave  in  evidence  a  deed  covering  the  same 
premises  from  Ebenezer  Doty  to  Nathan  Strong,  dated  December 
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5, 1815,  upon  the  back  of  which  was  iadorsed  a  condition  or  de- 
feasance that  the  deed  shoald  be  void  upon  the  payment  by  Doty 
to  Strong  of  $120, 

He  further  offered  in  evidence  a  deed  from  the  auditor  of 
the  county  of  Ashtabula  to  Nathan  Strong,  dated  September  17, 
1830,  conveying  the  same  land  to  Strong  on  a  sale  for  taxes,  made 
in  1827.  And  in  connection  with  said  deed  offered  in  evidence, 
the  auditor's  tax  duplicate  for  the  year  1826,  together  with  the 
proceedings  of  the  auditor  and  collector  in  the  sale  of  the  land, 
which  were  all  admitted  to  be  in  conformity  with  law  with  the 
exception  of  the  listing,  and  entry  of  the  land  upon  the  duplicate, 
which  is  as  follows : 


Acres. 
100 


Tax, 
$3  46  6 


Joseph  Yeoman..  |  »-««•  |  ^own.  |  Sec.  |  ^  ^  Lo^.  ^^^^ 

He  also  gave  in  evidence  the  map  of  the  county  which  was  in 
the  auditor's  office  at  the  time  said  land  was  listed  and  sold,  from 
which  map  the  following  is  a  copy: 


jtlDGU  ^OKD 


O   5 


3 


P- 
<x> 
cc 
C 
Hi 


I* 


12 


The  evidence  conducing  to  prove  title  out  of  the  plaintiff  by 
the  sale  for  taxes  was  objected  to,  bat  received  subject  to  the  ob« 
jection. 
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The  defendant  further  gave  in  evidence  a  deed  from  Nathan 
Strong  to  Moses  Osborn,  dated  September  17,  1830,  conveying  the 
land  described  in  the  consent  rule,  and  a  deed  from  Osborn  to  tho 
defendant,  dated  October  10,  1837,  conveying  the  same  land. 

The  plaintiff  then  proved  that  Nathan  Strong,  who  received 
the  deed  from  Doty  in  1815,  died  intestate  prior  to  1830,  and  that 
the  Nathan  Strong  who  received  the  deed  from  the  auditor  is  one  of 
the  children  and  heirs  of  the  Nathan  Strong  first  named ;  and  that 
in  the  year  1826  proceedings  were  institatcd  to  recover  the  money 
mentioned  in  the  defeasance  of  the  deed  of  1815,  under  which 
such  proceedings  were  had  that  said  debt  ^as  fully  satisfied  and 
paid  in  1828. 

GiDDiNGS  &  Chaffee,  for  the  plaintiff,  insisted,  that  the  evidence 
in  the  case  proved  title  in  the  plaintiff;  that  the  deed  from  Doty 
to  Strong,  executed  in  1815,  was  clearly  a  mortgage  *deed;  [436 
and,  the  money  secured  having  been  paid,  the  deed  became  in- 
operative both  in  law  and  equity. 

So  far  as  relates  to  the  sale  for  taxes,  they  insisted  that  the  entry 
upon  the  tax  duplicate  was  altogether  too  vague  and  uncertain ; 
that  it  was  not  in  conformity  with  law,  and  of  course  a  sale  made 
in  pursuance  of  it  could  not  be  sustained. 

H.  Wilder,  for  defendant,  insisted  that  the  deed  from  the  sheriff 
to  Perkins,  the  lessor  of  the  plaintiff,  conveyed  no  title,  because 
there  was  no  evidence  of  any  judgment  or  execution,  and  because 
the  names  of  the  parties,  the  amount  of  the  judgment  and  the  na- 
ture of  the  action  were  not  recited.  4  Wheat.  503;  3  Ohio,  191, 
195,196;  Wright,  63;  8  Cow.  598;  12  Johns.  213;  20  Johns.  238. 

He  further  insisted  that  the  title  of  the  defendant  \jras  complete 
at  law,  whether  traced  to  the  deed  of  Doty  to  Strong  of  1816,  or 
to  the  auditor's  deed  of  1830.  That  the  deed  of  Doty  to  Strong 
vested  the  title  in  Strong,  said  deed  being  absolute  upon  its  face. 
Tho  defeasance  indorsed  upon  the  back  of  the  deed  being  no  part 
of  it,  .did  not  change  its  legal  character.  Although  in  equity  it 
might  be  considered  as  a  mortgage,  still  it  was  not  such  at  law. 
And  even  admitting  that  it  was  a  mortgage,  the  money  secured  not 
having  been  paid  in  time,  it  became  absolute. 

As  to  the  sale  for  taxes,  he  insisted  that  it  was  in  conformity 
with  law  and  valid.  The  description,  under  the  circumstances  of 
the  caso— tho  two  lots  adjoining  each  other,  was  sufficiently  defi. 
nite  and  certain.    A  deed  containing  the  same  description  would 
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undoubtedly  convey  the  land.  He  referred  to  the  cases  in  2  Ohio, 
293,  and  3  Ohio,  260,  and  contended  that  those  cases  were  entirely 
dissimilar  to  this  case. 

Hitchcock,  J.  There  is  no  controversy  about  the  facts  in  this 
case.  Although  not  placed  before  the  court  in  the  shape  of  an 
agreed  statement,  still  there  is  no  contradiction  in  the  testimony. 
437]  The  facts  are  fully  set  forth  in  the  statement  of  *the  case, 
and  the  questions  thereon  will  be  considered  in  the  order  in  which 
they  naturally  arise. 

The  only  defect  in  the  plaintiff's  proof  as  making  a  prima  facie 
case,  is  supposed  to  be  in  the  sheriif' s  deed  of  November  22,  1836 

This  deed  is  objected  to  on  two  grounds:  1.  That  there  was  no 
evidence  given  of  a  judgment  or  levy;  and  2.  That  it  does  not 
contain  the  necessary  recitals. 

As  to  the  first  objection,  it  would  have  been  fatal  had  it  been 
taken  at  the  time  of  trial  on  the  circuit.  If,  however,  it  had  then 
been  made,  no  doubt  the  defect  of  testimony  would  have  been 
supplied.  But  the  only  question  then  raised  was  as  to  the  recitals 
in  the  deed,  and  this  was  the  question  reserved,  and  is  the  only 
one  which  can  now  be  considered. 

The  law  regulating  judgments  and  executions  requires  that  the 
"deed  of  conveyance  to  be  made  by  the  sheriff  or  other  officer, 
shall  recite  the  execution,  or  the  substance  thereof,  and  the  names 
of  the  parties,  the  kind  of  action,  the  amount  and  date  of  term 
of  the  rendition  of  each  judgment,  by  virtue  whereof  said  lands 
and  tenements  were  sold,"  etc.  The  deed  in  the  present  case  re- 
cites the  execution  and  the  names  of  the  parties  as  therein  stated, 
but  in  referring  to  the  judgment  does  not  again  recite  their  names, 
neither  does  it  state  the  amount  of  the  judgment,  except  as  it  ap- 
pears upon  the  execution.  It  recites  sufficient  to  show  that  the 
officer  had  authority  to  sell,  and  this  we  hold  to  be  all  that  is  ne- 
cessary, although  in  every  instance  it  would  be  well  for  a  sheriff  op 
other  officer  to  follow  literally  the  provisions  of  the  statute.  So 
far  as  the  statute  makes  provision  for  any  recitals  beyond  what  is 
necessary  to  show  an  authority  to  sell,  we  consider  it  as  directory 
merely,  and  it  was  so  decided  in  the  case  of  Armstong  t?.  McCoy, 
8  Ohio,  128.  Such  being  the  opinion  of  the  court,  the  objection 
to  the  sheriff's  deed  is  overruled,  and  this  deed,  in  connection 
382 


Digitized  by  VjOOQIC 


DECEMBER  TERM,  1841.  438,  439 

Lessee  of  Perkins  v.  Dibble. 

with  the  previoQB  evidence,  makes  a  prima  facie  case  for  the 
plaintiif. 

The  defendant,  to  rebat  this  case  made  by  the  plaintiff,  relies: 
1.  Upon  the  deed  made  by  Doty  to  Strong  in  1815;  *2.  Upon  [438 
the  tax  sale  of  1827,  and  the  deed  made  in  pursuance  thereof  in  1830. 
Whether  the  defendant  has  connected  himself  with  the  title  de- 
rived from  these  deeds  is  immaterial.  If  the  deed  of  1815  di* 
vested  Doty  of  all  legal  title  to  the  land;  or  if  he  was  divested  of 
title  by  the  sale  for  taxes,  and  the  deed  made  pursuant  thereto, 
the  plaintiff  must  fail,  for  he  clearly  has  no  title,  and  the  rule  in 
ejectment  is  inflexible,  that  a  plaintiff  must  recover  ipon  the 
strength  of  his  own  title,  not  upon  the  weakness  of  that  of  his  ad- 
versary. 

What,  then,  was  the  nature  of  the  deed  of  1815?  Upon  its  face 
it  purported  to  be  an  absolute  deed  of  conveyance  of  the  land  in 
controversy.  But  upon  its  back  it  contained  the  following  con- 
dition; "Provided  nevertheless,  if  the  said  Ebenezer  Doty,  his 
heirs,  executors,  or  administrators  shall  well  and  truly  pay  to  the 
said  Nathan  Strong,  bis  heirs,  executors,  or  administrators  a  cer- 
tain note  of  hand  dated  December  5,  1815,  for  the  sum  of  $120, 
payable  by  December  5,  1816,  with  interest;  now,  know  ye,  that 
if  the  said  Ebenezer  Doty  shall  well  and  truly  pay,  or  cause  to  be 
paid,  the  sum  of  ^120,  with  interest  thereon,  according  to  the 
above  and  within  statement,  then  this  deed  is  to  be  null  and  void, 
otherwise  to  be  in  full  force  in  law."  Had  this  condition  preceded 
the  signature  and  acknowledgment  of  the  deed,  that  instrument 
would  have  been  a  mortgage.  But  it  is  urged  by  defendant's 
counsel,  that  as  it  follows  the  signature  it  is  no  part  of  the  deed, 
and  the  instrument  can  not  be  considered  in  law  as  a  mortgage^ 
however  it  might  be  in  equity.  The  court,  however,  entertain  the 
opinion  that  the  legal  effect  of  this  deed  is  the  same  as  if  the 
matter  placed  upon  it  and  following  the  signature  had  preceded 
the  signature.  It  shows  the  purpose  for  which  the  deed  was 
delivered,  and  that  purpose  was  as  collateral  security  for  the  pay- 
ment of  money.  And  every  deed  made  for  such  purpose  is  a 
mortgage. 

Before  foreclosure  or  entry  under  a  mortgage,  the  mortgagor 
must  be  considered  as  the  owner  of  the  land.  And  it  has  been 
repeatedly  decided  in  this  court  that  the  interest  of  *the  [439 
mortgagor  may  be  sold  on  execution,  the  purchaser  taking  the 
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land  subject  to  the  mortgage.  In  the  case  of  Jackson  v.  Willard, 
4  Johns.  41,  the  Supreme  Court  of  New  York  held  that  before 
foreclosare,  although  the  estate  had  become  absolute  at  law,  the 
mortgaged  promises  could  not  be  sold  on  execution  against  the 
mortgagee.  And  in  the  case  of  Hitchcock  and  wife  v.  Harring- 
ton, 6  Johns.  290,  the  same  court  decided  that  the  mortgagor,  not- 
withstanding the  mortgage,  is  deemed  seized,  and  is  the  legal 
owner  of  the  land  as  to  all  persons  except  the  mortgagee  and  his 
legal  representatives.  If  the  condition  of  the  mortgage  be  com- 
plied with  by  the  payment  of  the  debt  secured  on  the  day,  an  ab- 
solute estate  never  vests  in  the  mortgagee.  And  even  if  the  mort- 
gagee have  taken  possession,  the  mortgagor,  upon  payment  being 
made  according  to  the  condition,  or  upon  tender  of  such  payment, 
may  re-enter.  He  is  reinvested  with  the  full  legal  title.  2  Pros. 
Conv.  200,  201 ;  4  Kent  Cora.  193 ;  Bac.  Ab.  20,  21 ;  Co.  Lit.  209. 

But  whether  afler  a  default  of  payment,  whereby  the  estate  be- 
comes absolute  in  the  mortgagee,  and  tbe  mortgage  is  subsequently 
paid  off  and  satisfied,  the  estate  can  revert  at  law  to  the  mortgagor 
without  a  reconveyance,  is  a  question  of  more  difficulty.  And  the 
question  has  been  decided  differently  in  different  states.  The  an- 
cient doctrine  undoubtedly  was,  that  under  such  circumstances  a 
reconveyance  was  necessary.  And  such  would  seem  to  be  the  law 
in  Massachusetts,  Connecticut,  Virginia,  and  Kentucky.  8  Mass. 
564;  15  Mass.  233;  17  Mass.  419;  2  Day,  151 ;  4  Rand.  225;  2 
Munf.  337.  But  in  New  York  and  Maryland,  it  has  been  hold  that 
no  such  reconveyance  is  necessary.  18  Johns.  7;  5  Cow.  202;  2 
Harris  &  McHenry,  17 ;  3  Harris  &  McHenry,  399.  And  in  the  case 
of  Gray  v.  Jenks,  3  Mason,  520,  it  was  held  that  a  satisfied  mort- 
gage was  so  far  an  extinguished  title,  that  no  action  would  lie  upon 
it  in  favor  of  the  mortgagee.  If  we  look  at  the  true  nature  of  the 
contract  and  view  the  mortgage  as  it  really  is,  a  mere  security  for 
a  debt;  if  the  debt  is  the  principal,  and  the  mortgage  the  incident, 
there  certainly,  as  it  appears  to  me,  can  be  no  good  reason  why  a 
440]  discharge  of  the  *debt  should  not  be  held  to  be  a  discharge 
of  the  mortgage,  and  put  an  end  to  the  interest  of  the  mortgagee 
in  the  land.  Such  was  said  by  this  court  to  be  the  case  in  Hill  v. 
West,  8  Ohio,  222,  and  we  are  disposed  to  adhere  to  the  opinion 
therein  expressed.  We  are  aware  that  this  is  contrary  to  the  old 
doctrine  upon  the  subject,  but  we  believe  it  is  in  conformity  with 
reason  and  with  modern  decisions.  4  Kent's  Com.  193.  Nor  does 
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tills  opinion  conflict  with  the  statate  of  Pobraary  22,  1831,  point- 
ing out  the  -manner  in  which  satisfaction  of  a  mortgage  may  be 
entered.  If  it  did,  it  coold  make  no  difference,  as  the  mortgage 
debt  in  this  case  was  satisfied  long  before  the  enactment  of  this  law. 

Apply  these  principles  to  the  case  before  the  coart,  and  it  follows 
that  the  defendant  can  not  protect  himself  under  the  deed  of  1815, 
as  that  was  a  deed  of  mortgage,  and  the  debt  secured  by  it  was  paid 
and  satisfied  long  before  the  commencement  of  this  suit. 

The  only  remaining  question  is  as  to  the  validity  of  the  tax  sale 
of  1827.  It  is  admitted  that  this  sale  was  legally  made,  provided 
the  land  was  properly  entered  on  the  tax  duplicate.  The  quantity 
of  land  taxed  and  sold  was  100  acres.  It  was  described  as  being 
the  north  part  of  lots  7  and  8,  section  1,  township  13,  range  3.  The 
quantity  of  land  in  each  lot  is  not  specified,  and  it  was  sold  as  an 
entire  tract.  The  evidence  shows  that  these  two  lots  adjoined  each 
other  on  the  east  and  west,  and  there  could  have  been  no  difficulty 
in  finding  the  land  had  it  been  conveyed  by  a  similar  description 
in  a  deed. 

But  although  this  description  might  be  sufficiently  certain  in  a 
deed,  it  does  not  follow  that  it  is  sufficiently  certain  to  sustain  a 
sale  for  taxes.  In  order  that  such  sales  may  be  sustained,  it  is 
necessaiy  that  all  the  requisitions  of  the  law  under  which  they  are 
made,  should  have  been  complied  with,  and  any  departure  from 
these  requisitions  will  defeat  the  sale.  Such  has  been  the  uniform 
decision  of  this  court. 

The  law  under  which  this  land  was  listed  for  tax  and  entered 
npon  the  tax  duplicate,  is  the  act  of  February  3,  ^1835,  en-  [441 
titled  "  an  act  establishing  an  equitable  mode  of  levying  the  taxes 
of  this  state."  Chase's  Stat.  1476.  Section  10  of  the  act  requires 
of  the  county  assessor  to  take  a  list  of  all  property  in  his  county, 
subject  to  taxation,  and  for  this  purpose  it  is  made  his  duty  to  visit 
each  house  in  the  county,  etc.  In  section  11  the  list  which  is  to  be 
taken  is  prescribed.  It  *' shall  particularly  set  forth  the  name  of 
the  owner  or  owners,  the  number  of  acres  of  land  in  each  particular 
tract,  lot,  section  or  subdivision  thereof;  the  range,  township,  sec- 
tion, quarter  section,  tract,  lot  or  part  thereof,  or  the  number  of 
entry,  location,  survey,  or  water-course,  as  the  nature  of  the  general 
or  particular  surveys  may  require,  so  as  completely  to  designate  or 
identify  the  same.''  The  great  object  here  is  to  have  the  list  so 
made  as  to  designate  and  identify  the  land,  and  the  different  modes 
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of  division  in  the  diflPerent  parts  of  the  state  referred  to.  Whatever 
that  division  may  be,  whether  into  entries  and  sarveys,  or  into 
townships,  sections,  quarter  sections,  tracts,  or  lots,  the  natnber  of 
acres  in  each  division,  or  subdivision,  mast  be  separately  and  "  par- 
ticularly set  forth."  If  the  owner  of  the  land  does  not  furnish  a 
list,  it  is  made  the  duty  of  the  assessor  to  make  it  out,  and  having 
taken  these  lists  and-  affixed  a  value  to  the  property,  it  is  his  duty 
to  return  an  abstract  of  the  same  to  the  county  auditor.  From  this 
abstract  returned,  the  county  auditor  was  to  make  out  a  tax  dupli- 
cate. That  there  need  be  no  mistake,  section  39  of  the  act  pre- 
scribes the  forms  which  shall  be  made  use  of  by  the  officers  whose 
duties  are  prescribed  in  the  act.  Those  forms  show,  that  both  in 
the  list  and  in  the  duplicate,  the  precise  number  of  acres  in  each 
particular  tract  or  lot,  or  part  thereof,  must  be  particularly  set  forth. 

In  the  case  now  before  us  this  was  not  done.  The  description 
is  100  acres  in  the  north  part  of  two  lots.  It  does  not  show  the 
number  of  acres  **in  each  particular  lot,"  and  is  not  in  this 
respect  in  conformity  with  the  law. 

Ko  case  precisely  like  the  one  now  before  us  has  ever  been  de- 
cided by  the  court;  but  adopting  the  principles  by  which  we  have 
442]  been  governed  in  cases  somewhat  analagous,  we  must  ^hold 
that  this  tax  sale  was  void,  and  that  the  deed  made  in  pursuance 
thereof  conveyed  no  title. 

There  being  nothing  to  impair  the  prima  facie  case  made  by  the 
plaintiff,  he  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 


George  Tapscott  and  Wife  v.  Jacob  Williams. 

Where  lands  descend  to  coparceners  with  warranty,  and  they  are  evicted  be- 
fore severance,  one  of  them  can  not  sue  alone  on  the  warranty  for  Ids 
share  of  the  damages. 

This  is  an  action  of  covenant  from  the  county  of  Hamilton. 

In  March,  1816,  the  defendant  by  deed  conveyed  forty  feet  from 
the  south  side  of  lot  No.  98,  in  Cincinnati,  to  Samuel  W.  Davies, 
with  a  covenant  of  general  warranty.  Davies  conveyed  the 
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premises  to  Arthar  St.  Clair.  At  his  death  they  were  assigned  to 
his  widow  for  her  dower,  and  she  has  been  evicted  by  a  para- 
moant  title.  Mrs.  Tapseott,  one  of  the  six  children,  and  heirs  of 
St.  Clair,  with  her  husband,  are  plaintiflb,  prosecuting  this  suit. 

H.  Hall,  ior  the  plaintiffs: 

The  plaintiffs  are  met  at  the  threshold  of  this  action  with  an  ob- 
jection to  a  recovery,  because  they  have  brought  it  without  join- 
ing their  co-heirs. 

If  one  or  more  of  the  six  heirs  at  law  of  Arthur  St.  Clair  had, 
by  compromise  or  otherwise,  released  his  or  their  right  of  action 
against  the  defendant,  could  an  action  thereafter  have  been 
maintained  by  all  of  them  jointly?  And  can  one  heir  release  or 
compromit  the  rights  of  co-heirs  to  an  action  of  covenant?  We 
think  not. 

If  these  positions  are  correct,  and  we  apprehend  they  are, 
it  may  readily  be  perceived  that  unless  the  heirs  can  maintain 
^their  action  separately,  they  may  be  deprived  of  their  [443 
right  of  action  altogether. 

The  heir  at  law  can  not  be  barred  of  his  rights  because  a  co- 
heir refuses  to  join  with  him  in  action  to  recover  or  maintain  his 
inheritance. 

Again,  as  in  the  present  case,  where  some  of  the  co-beira  have 
died  leaving  children  and  heirs  at  law,  how  shall  the  action  be 
maintained,  where  the  plaintiffs  might  hold  interests  of  various 
extent  from  one-sixth  to  one-twelflh,  in  what  manner  shall  infants, 
suing  by  next  friend,  or  administrators,  be  joined  with  others,  or 
rather  can  they  be  joined  at  all  in  an  action  at  law? 

It  will  be  conceded  that  there  is  a  remedy  in  cases  like  this,  and 
if  heirs  can  not  sue  jointly  it  will  follow  they  may  bring  their  ac- 
tion separately. 

The  rights  cast  upon  heirs  at  law  by  inheritance  are  individual 
rights;  and  they  must  be  pursued  individually  and  separately, 
and  not  otherwise. 

V.  WoETHiNGTON,  for  the  defendant: 

The  case  made,  shows  a  right  of  action,  to  some  extent,  in  the 
six  heirs  of  Arthur  St.  Clair,  deceased,  and  not  in  one  of  them. 
TJpon  the  death  of  Mr.  St.  Clair,  this  property  descended  to  his 
six  children,  and  the  covenant  of  warranty  runs  with  that  descent, 
and  vested  in  them  a  joint  right  of  action,  should  the  covenant  be 
broken  by  an  eviction,  during  their  seizin,  and  not  a  separate 
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right  of  action  in  each,  in  proportion  to  his  interest.  King  t^. 
Kerr's  Adm'rs,  6  Ohio,  154;  St  Clair  v,  Williams,  7  Ohio,  111, 
pt.  3;  Astort?.  Miller,  2  Paige,  78;  Rice's  Heirs  v.  Spotwood's 
Heirs,  6  Monroe,  41;  Townsend  v.  Morris,  6  Cow.  123;  Booth  v- 
Starr,  1  Conn.  249.  There  is  a  class  of  cases  that  bear  a  striking 
analogy  in  reason  and  effect  with  this.  I  refer  to  those  cases  of 
covenants  running  with  the  lands,  where  the  breach  ensues  while 
the  title  is  in  the  grantor.  In  sach  a  case  the  action  is  in  the 
name  of  the  grantor  and  his  representatives,  and  not  in  that  of 
444]  the  grantee.  Mitchell  t?.  Warner,  6  Conn.  497;  Davis  *r. 
Lyman,  6  Conn.  249;  Hubbard  v.  Hubbard,  10  Conn.  433 ;  Backus 
t?.  McCoy,  3  Ohio,  218;  Abbott  v.  Allen,  14  Johns.  248;  Walker  v. 
Hill,  17  Mass.  386;  Hamilton  v.  Wilson,  4  Johns.  72;  4  Kent  Com. 
459;  4  B.&  P.  158;  4  Maule  &  Sel.  53. 

Lane,  C.  J.  The  covenant  on  which  the  suit  was  brought  was 
single  when. made,  and  by  general  principles  must  be  enforced  in 
a  single  action.  The  condition  under  which  it  admits  parcelment| 
is  a  tenure  of  the  estate  by  different  persons,  while  the  covenant 
was  running  with  it;  in  this  case  it  attaches  to  each  separate  part, 
and  the  holder  of  each  has  his  separate  remedy.  7  Ohio,  111,  pti 
2.  This  condition  does  not  exist  in  the  present  case.  The  land 
irom  which  they  were  evicted  is  held  by  the  children  of  St.  Clair, 
as  parceners,  who  collectively  before  partition  have  but  one  estate, 
make  but  one  heir,  have  a  joint  interest,  and  should  ordinarily  pur- 
sue a  common  remedy  for  their  rights.  Co.  Lit.  163, 164 ;  Black. 
Com.  187, 189. 

Besides,  a  covenant  real  when  broken  loses  its  transmissible 
character,  and  becomes  a  mere  chose  in  action.  If  broken  in  the 
life  of  the  ancestor  it  descends  not,  but  must  be  sued  by  his  ad- 
ministrator. If  it  descend  unbroken  to  the  heirs,  as  parceners, 
ihey  are  parties  to  the  contract,  by  virtue  of  their  joint  estate,  and 
if  it  becomes  a  mere  claim  for  damages  in  their  hands,  all  the  sur- 
vivors, as  in  other  personal  action,  must  join  as  parties  to  the  suit 

Judgment  for  the  defendantf 

t  See  ante  333,  note. 
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*Thx  Statb  of  Ohio,  for  the  use  of  the  Treasurer  of  [445 
State,  v,  Georqe  Bowman  et  al. 

Wbere,  in  a  county  treasurer'B  bond,  the  name  of  the  treasurer  is  recited  in 
the  body  of  it,  but  he  neither  signs  nor  seals  it,  his  sureties  who  do  ex- 
ecute it  are  liable. 

An  appeal  bond,  it  seems,  is  good  against  sureties,  though  not  executed  by  the 
appellant. 

This  is  an  action  of  debt  from  tho  county  of  Perry. 

It  is  brought  on  a  county  treasurer's  bond  bearing  date  Decem- 
ber 12,  1833.  The  bond  is  conditioned,  "if  the  above-boand 
Henry  Filler,  who  has  been  elected  treasurer  of  Perry  county, 
sliall  pay  over  all  money  that  shall  come  into  his  hands  by  virtue 
of  his  ofBce,  and  do  and  perform  all  other  things  necessary  to  be 
done  in  his  office  as*  treasurer,  agreeably  to  law,  for  the  term  of 
two  years,  and  until  his  successor  shall  bo  elected  and  qualified, 
then  the  above  bond  to  be  void,"  etc. 

The  name  of  Henry  Filler  appears  in  the  body  of  the  bond  as 
one  of  the  obligors,  but  it  is  not  signed  or  sealed  by  him.  It  is, 
however,  signed  and  sealed  by  all  other  parties  whose  names  ap- 
pear in  the  body  as  obligors. 

On  the  back  of  the  bond  is  indorsed  a  certificate  signed  by  the 
clerk  of  the  court  of  common  pleas  of  Perry  county,  that  Henry 
Filler  was  duly  elected  treasurer  for  the  county  of  Perry,  at  the 
October  election,  1833. 

There  is  also  indorsed,  on  the  back  of  the  bond,  an  affidavit  by 
Henry  Filler  before  a  justice  of  the  peace,  that  he  will  faithfully 
discharge  all  the  duties  of  the  office  of  treasurer. 

It  is  also  admitted  that  Henry  Filler  entered  upon  the  duties  of 
this  office,  and  continued  to  be  treasurer  of  Perry  county  to 
August  1,  1835.  The  breach  of  the  condition  assigned  in  the  de- 
claration is  the  &ilure  of  the  treasurer  to  pay  over  to  the  state 
treasurer  certain  money  received  by  him  during  his  continuance 
in  office. 

*H.  H.  HI^NT£E^  for  the  plaintiff,  insisted  that  the  bond  is  a  [416 
valid  instrument  as  well  under  the  statute  as  at  common  law.  He 
admitted  that  in  two  cases  similar  bonds  had  been  held  void  be- 
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cause  they  had  oot  the  signature  and  seal  of  the  principal,  Bean 
V.  Parker,  17  Mass.  604;  Wood  v,  Washburn,  2  Pick.  24;  but  he 
maintained  tbat  these  cases  were  founded  on  no  correct  principles. 
He  cited  Barrett  v.  Reed,  2  Ohio,  409;  Miller  r.  Montgomery- 
County,  1  Ohio,  271  ;  United  States  v.  Linn,  15  Pet.  290;  United 
States  V.  Tingey,  5  Pet.  115 ;  United  States  v.  Bradley,  10  Pet.  359. 

Slade,  on  the  same  side,  argued  that  the  bond  was  good  under 
the  statute  and  cited  these  additional  authorities:  Gardner  v, 
Woodyear,  1  Ohio,  79;  Cutter  v.  Whittemore,  10  Mass,  442;  Moss 
V.  Riddle,  5  Cranch,  351 ;  Adams  v.  Bean,  12  Mass.  137  ;  Tborn  v. 
Savage,  1  Blackf.  61;. Hardin,  149;  9  Law  Lib.  4,  51;  Collins  v. 
Prosser,  2  D.  &  R.  112 ;  Underbill  v.  Harwood,  10  Ves.  225 ;  Keene 
i\  Dearborn,  8  East,  298;  Barnes  v.  Bulwer,  Cart.  121 ;  Tillingbast 
Adam's  Eject.  349 ;  Dixon  r.  Dixon,  2  B.  <&  P.  443. 

Stanbert  and  Van  Trump,  for  the  defendant,  maintained  tha( 
in  no  case  can  the  sureties  in  an  official  bond  be  held  liable  unless 
the  principal  himself  be  responsible  on  the  same  instrument;  that 
without  a  principal  there  can  be  no  accessory.  Tboobold  on  Prin- 
cipal and  Surety,  2;  Iveson  v.  Conington,  1  Barn.  &  Ores.  160 ;.l 
Pothier  on  Ob.  441,  470 ;  Com.  Dig.,  tit.  Estoppel,  A.  3 ;  3  Chit. 
PI.  909 ;  4  B?ng.  470 ;  Drake  v.  Mitchell,  3  East,  253 ;  Scholey  v. 
Mearns,  7  East,  148;  Preston  ,v  Christmas,  2  Wils.  86.  Ttie  cases 
cited  on  the  other  side  in  regard  to  bail  are  founded  on  the  stat* 
utes  of  23  Hen.  YI  and  12  Geo.  I  and  have  no  application  here. 
There  is  no  case  in  the  English  books,  even  upon  bail  bonds,  in 
which  it  has  been  held  tbat  the  principal  need  not  join,  unless  it 
was  a  case  of  of  bail  above  on  recognizance.  In  Beawffage's  case, 
10  Co.  100,  it  does  not  appear  that  tbe  principal  did  not  execute 
the  bond ;  and  Com.  Dig.,  tit  Fait.  A.  3,  is  declared  to  be  not  cor- 
447]  rect,  *by  the  king's  bench,  in  4  Barn.  &  Aid.  440,  A  bond 
signed  by  one  surety,  which  contains  in  the  body  of  it  the  names 
of  two,  is  not  recoverable  against  the  one  who  signed  it,  unless  it 
be  proved  that  he  who  signed  it  dispensed  with  the  execution  of 
it  by  the  other.  Sharp  v.  United  States,  4  Watts,  21;  S.  P., 
Weils  V,  Dill,  13  Martin,  592;  Fletcher  v.  Austin,  11  Vt.,  449; 
Wood  V.  Washburne,  2  Pick.  24;  Bean  v.  Parker,  17  Mass.  591. 
The  liabilities  of  a  surety  are  not  to  be  extended  by  implication. 
Wttlsh  V,  Bailie,  10  Johns.  180;  Gahn  v.  Nicmcewicz,  11  Wend- 
312;  2  Sannd.  414;  4  Taunt.  583;  Hurlstone  on  Bonds,  108; 
United  States  v.  Boyd,  15  Pet.  187 ;  Miller  v.  Stewart,  9  Wheat. 
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703;  United  States  v.  Tillotson,  Paine's  0.0.  305;  Bank  of  Wash- 
ington v.  Barrington,  2  Penn.  27. 

G&iMKE,  J.  The  qnestion  presented  for  consideration  is,  are 
the  sureties  liable  when  the  bond  has  not  been  signed  or  sealed 
by  the  principal  obligor?  The  principal  is  dead,  so  that  no  objec- 
tion is  made  to  the  form  of  the  action ;  althongh  the  bond  is  joint 
and  several,  the  defense  is,  that  the  instrument  is  not  a  valid 
one. 

In  5  Com.  Dig.  148,  tit.  0£Scer,  it  is  laid  down,  "that  no  bond 
or  writing  may  be  exacted  from  the  subject  to  the  king  or  other 
person,  to  do  that  which  by  law  he  was  bound  to  do  to  the  Mng, 
and  such  bond  will  be  void,  and  the  defendant  may  plead  duress.' 
And  this  rigorous  principle  has  been  the  foundation  of  all  the 
reasoning  which  has  been  employed  to  show  that  bonds  given  by 
public  oflScers,  which  are  not  in  conformity  with  the  provisions 
of  the  law,  are  void.  At  that  early  day  the  distinction  does  not 
seem  to  have  been  well  established  between  statutory  bonds  and 
bonds  which  the  party  voluntarily  consented  to  execute.  This 
has  been  left  to  the  more  liberal  spirit  of  modern  times,  which, 
acting  upon  society  in  all  its  various  ramifications,  has  introduced 
itself  into  the  structure  of  all  our  laws,  and  into  the  mode  in 
which  justice  is  administered.  The  distinction  can  not  be  called 
a  merely  curious  and  artificial  one,  since  it  has  the  same  root  and 
foundation  *which  the  laws  themselves  have*  It  may  [4^ 
more  truly  be  called  an  enlightened  distinction,  since  at  the  s&mo 
time  that  it  stands  upon  certain  fixed  principles,  it  endeavors  to 
do  violence  to  the  rights  of  no  one,  by  ascertaining  in  the  most 
sensible  manner  the  real  intention  of  the  parties  to  a  contract. 

It  may  be  laid  down  as  a  general  fact,  that  in  the  earlier  stages 
of  jurisprudence,  its  principles  and  the  forms  in  which  they  are 
announced,  are  the  most  narrow  and  restricted  possible,  and  that 
in  its  further  progress,  and  when  it  has  arrived  at  maturity,  the 
rules  which  it  adopts  are  combined  with  a  greater  degree  of  good 
sense.  This  results  from  the  nature  of  the  human  mind,  which, 
in  the  absence  of  a  long  and  extensive  experience,  is  obliged  to 
take  shelter  under  a  set  of  maxims  which  are  the  most  general 
and  technical,  and  the  least  flexible  in  their  application.  Thus, 
notwithstanding  the  rigorous  rule  which  I  have  referred  to  in 
Oomyn,  it  is  impossible  not  to  know  that  a  vast  body  of  author- 
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itiM  baTe  grown  ap  in  modem  times,  mnd  poitiemlarlj  in  our  own 
eciontiy,  which  have  regarded  this  qnesUon  in  a  toudlj  different 
light  from  that  in  which  he  viewed  it,  and  that  the  oonrta,  with- 
ont  disregarding,  bat  rather  for  the  sake  of  presenring  the  fnnda- 
*  mental  principles  of  justice,  have  not  in  one  or  two  instances,  bat 
in  a  great  maltitade  of  cases,  felt  themselves  boand  to  give  a 
most  liberal  constraction  to  the  bonds  of  pablic  officers,  even  where 
tbej  have  been  taken  in  parsoanceof  a  pablic  statute,  bat  are  not 
in  conformity  with  its  provisions.  Some  of  the  earlier  American 
esses  seem  to  vibrate  between  the  strict  role  which  was  formeily 
adopted,  and  the  more  liberal  interpretation  which  is  now  applied 
to  these  contracts.  For  in  the  late  adjudications,  and  especially 
in  the  Supreme  Court  of  the  United  States,  where  this  subject  has 
been  repeatedly  and  deeply  considered,  the  distinction  between  a 
strictly  statutory  bond  and  a  bond  good  at  common  law,  has  been 
firmly  established.  The  cases  of  United  States  v.  Brown,  5  Pet 
373;  United  States  v,  Tingey,  5  Pet  115;  United  States  v.  Brad- 
ley, 10  Pet  359;  and  United  States  v.  Linn,  15  Pet  290,  demon- 
strate this.  I  confess  I  am  not  one  of  those  who  believe  that  the 
449]  Eldest  cases  are  for  that  very  reason  entitled  to  higher 
consideration  than  later  ones.  The  modem  cases  are  necessarily 
the  result  of  a  greater  amount  of  human  experience,  and  would 
therefore  seem  to  challenge  a  greater  degree  of  respect 

In  the  case  of  the  Postmaster  General  v.  Early,  12  Wheat.  136, 
the  suit  was  upon  a  bond  given  to  the  postmaster-general  by  the 
defendant,  his  deputy.  The  defendants  pleaded  and  proved  that 
their  contract  was  not  one  authorized  by  any  law  of  the  United 
States.  The  bond,  however,  was  sustained  upon  the  soundest 
principles  of  reasoning.  And  yet  the  doctrine  of  Corny n  is,  that 
it  is  absolutely  unlawful  to  take  such  a  bond.  The  passage  which 
I  have  cited  from  that  author  is  also  supported  by  Lord  Coke  in 
his  3  Inst.  149,  with  the  exception  of  the  last  words,  *'  and  the  de- 
fendant may  plead  duress."  The  true  inquiry,  undoubtedly,  in 
all  those  cases  is,  has  duress  been  practiced  in  obtaining  the  bond? 
If  it  has,  the  bond  should  be  annulled ;  but  if  it  has  not,  if  the 
contract  has  been  voluntarily  entered  into,  every  principle  of 
reason  and  of  justice  declares  that  it  should  be  sustained.  This 
is  the  doctrine  which  the  courts  may  be  considered  as  having 
fairly  settled  down  upon  as  the  most  likely  to  secure  the  rights  of 
the  parties  and  to  prevent  fraud.  Comyn  says  that  the  defend- 
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ant  may  plead  duress  to  a  bond  which  has  not  been  authorized  by 
the  legislature.  But  the  law  considers  the  question  of  duress  as 
not  necessarily  involved  in  the  taking  of  the  bond,  but  as  entirely 
independent  of  it,  and  refuses  to  annul  such  a  bond,  where  it  has 
been  freely  and  voluntarily  entered  into.  There  are  some  cases 
where  a  statute,  after  prescribing  the  form  in  which  a  bond  shall 
be  taken,  proceeds  to  declare  that  if  not  taken  in  that  manner  it 
shall  be  void.  In  the  case  of  Alleghany  County  v.  Van  Campen, 
3  Wend.  48,  the  court,  in  sustaining  a  suit  upon  a  county  treas- 
urer's bond,  which  was  not  in  the  form  prescribed,  remark  that 
it  is  not  like  the  case  of  sheriffs'  bonds,  which  the  act  had  de- 
clared to  be  void  unless  taken  in  the  mode  directed.  The  statute 
under  which  the  bond  in  this  instance  was  taken,  provides  that 
the  county  treasurer,  previous  to  his  entering  upon  the  office,  shall 
give  *bond  with  four  or  more  freehold  sureties,  etc. ;  but  in  [450 
the  statute  which  regulates  appeals  to  the  Supreme  Court,  the 
language  used  with  regard  to  the  appeal  bond  is  substantially  the 
same,  and  yet  it  has  been  repeatedly  held  that  such  bonds  are 
good,  although  they  are  only  executed  by  the  securities ;  and  the 
authorities  to  the  same  point  are  very  numerous  in  England  under 
their  statutes  prescribing  bonds  upon  taking  writs  of  error.  8 
East,  298;  2  Bos.  &  Pul.  443.  In  the  last  case  the  court  say  they 
may,  without  doing  violence  to  the  statute,  construe  the  words, 
with  sureties,  to  mean  by  sureties.  But  the  statute  under  which 
this  bond  was  taken  provides  that  in  case  of  default,  suit  should 
be  instituted  against  the  treasurer  and  his  sureties,  from  which  it 
is  argued  that  the  statute  contemplates  an  execution  by  the  prin- 
cipal as  well  as  his  sureties.  I  admit  that  it  is  the  duty  of  the 
treasurer  to  execute  the  bond,  and  that  the  statute  even  supposes 
that  he  will  do  so.  But  I  deny  the  proposition,  that  if  it  is  not 
done  the  bond  will  be  therefore  void.  The  bond  may  be  procured ; 
may,  in  the  words  of  the  act,  be  given  by  the  principal,  although 
he  did  not  sign  or  seal  it,  nor  does  the  statute  declare  that  the  suit 
to  be  instituted  against  him  shall  be  on  the  bond.  It  might  be 
argued  with  equal  plausibility  that  these  words,  <<on  the  bond," 
weire  carefully  omitted,  in  order  to  guard  against  the  conclusion 
that  because  an  execution  by  the  principal  was  proper,  therefore 
it  was  necessary.  The  responsibility  of  the  treasurer  himself  is 
equally  fixed,  in  the  event  of  a  defalcation,  whether  he  executed 
the  instrument  or  not.    And  this  is  an  answer  to  the  reasoning 
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which  18  employed  to  show  that  the  bond,  in  its  present  state,  is 
an  incomplete  one.  The  completeness  of  the  bond,  stricti  juris^ 
depends  simply  opon  the  fact  whether  it  was  given  by  him.  And 
that  it  was  thas  given,  the  indorsement  on  the  back  of  the  bond, 
on  the  very  day  on  which  the  term  of  office  commenced,  on  the 
very  day  when  the  bond  should  be  given,  of  the  oath  of  office  by 
the  principal,  affords,  in  the  absence  of  any  countervailing  testi- 
mony, the  strongest  possible  presumption . 

Oreat  reliance  is  placed  upon  the  fact,  that  if  the  instrument 
451]  ^is  not  executed  by  the  principal  it  will  affect  the  remedy 
over  against  him  by  the  securities.  There  would  be  great  force 
in  this  argument  if  the  remedy  were  destroyed ;  but  it  is  not;  the 
force  and  the  extent  of  this  liability  to  them  are  unimpaired. 
"Whether  they  could  use  the  bond,  per  se,  as  evidence  of  his  lia- 
bility, presents  a  question  merely  of  convenience  in  the  use  of  the 
right,  but  does  not  affect  the  right  itself  any  more  than  would  the 
loss  or  destruction  of  the  bond.  And  a  further  answer  to  this  ar- 
gument is,  that  the  bond  being  found  in  the  hands  of  the  legal 
depositary,  the  auditor,  the  presumption  in  the  absence  of  any 
testimony  to  contradict  it,  is  very  strong  that  the  sureties  dis- 
pensed with,  or  which,  as  to  its  legal  effect,  is  the  same  thing,  that 
they  were  careless  about  the  fact  whether  it  was  signed  by  the 
principal  or  not. 

There  is  one  case  which  has  been  recently  decided  by  the  Su- 
preme Court  of  the  United  States,  which  I  can  not  refrain  from 
noticing.  It  is  the  United  States  v.  Linn  and  others,  15  Pet.  290. 
The  instrument  on  which  the  suit  was  brought,  was  u  writing  not 
sealed  by  either  the  principal  or  bis  sureties,  and  it  was  held  that, 
although  it  was  not  a  bond,  it  was  a  good  contract  between  the 
parties.  It  is  contended  by  the  counsel  for  the  defendant,  that  in 
that  case  the  act  under  which  the  suit  was  brought,  docs  not  re- 
quire bond,  but  merely  that  security  shall  be  given.  But  an  ex- 
amination shows  that  be  is  mistaken.  The  act  under  which  the 
instrument  was  taken  (3  Story's  Stat.  1780)  directs  that  the  re- 
ceiver shall  give  security  in  the  same  manner  as  was  provided  by 
the  general  act  in  force;  and  this  act  (1  Story's  Stat.  786)  ex- 
pressly directed  that  receivers  should  give  bond  with  approved 
security.  The  term  security  applies  to  the  sureties,  and  not  to 
the  nature  of  the  instrument,  which  is  absolutely  required  to  bo 
under  seal;  and  yet  the  court  held  that  this  writing  having  been 
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voluntarily  entered  into,  upon  good  consideration,  was  a  binding 
contract  upon  all  the  parties.  It  is  unnecessary  to  do  more  than 
to  refer  briefly  to  the  case.  It  closes  a  series  of  adjudications 
upon  the  subject  of  official  bonds,  which  have  been  more  distin- 
guished *for  care  and  accurate  research,  than  all  others  put  [453 
together. 

I  shall  go  into  no  further  examination  of  the  cases.  There  are 
a  number  of  others  which  might  be  referred  to  in  support  of  the 
conclusion  to  which  we  have  arrived,  that  this  is  not  an  imperfect 
bond,  that  it  is  a  good  statutory  bond,  and  that  if  it  were  not,  it 
would  be  a  good  bond  at  common  law. 


Joseph  P.  Wightman  t;.  The  State  of  Ohio. 

The  act  of.  March  15,  1837,  incorporating  the  town  of  Marietta,  does  not  con- 
fer exclusive  jurisdiction  on  the  town  council  to  fine  those  who  sell 
ardent  spirits  without  license.  Their  jurisdiction,  upon  provision  heing 
made  for  its  exercise  by  ordinance,  is  concurrent  with  that  of  the  court 
of  common  pleas. 

A  fln^  assessed  in  either  jurisdiction,  it  seems,  may  be  set-up  aa  a  bar  to  a 
prosecution  for  the  same  offense  in  the  other. 

This  is  a  writ  of  error  to  the  court  of  common  pleas  of  the 
county  of  Washington. 

The  plaintiff  in  error  was  indicted,  at  the  August  term  of  the 
court  of  common  pleas,  1840,  in  the  county  of  Washington,  for  re- 
tailing spirituous  liquors  within  the  limits  of  the  corporation  of 
Marietta,  not  being  licensed  to  keep  a  tavern,  etc. 

At  the  October  term  of  said  court,  1840,  the  plaintiff  in  error 
appeared  and  filed  his  special  plea  in  bar  to  said  indictment,  in 
which  he  avers  that  the  said  spirits  were  retailed  within  the  limits 
of  the  town  of  Marietta,  as  incorporated  by  an  act  of  the  general 
assembly  of  the  State  of  Ohio,  passed  on  March  15, 1837,  to  wit, 
at  Marietta  aforesaid,  etc. 

To  this  plea  the  prosecuting  attorney  demurred,  and  the  plaint- 
iff in  error  joined  in  demurrer ;  and  at  the  same  term  the  court 
of  common  pleas  sustained  the  demurrer  to  the  plea  in  bar,  and 
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adjadged  the  plaiDtiff.  ia  error  to  pay  a  fine  of  ten  dollars  and 
costs  of  prosecatioQ. 

463]  *Thi8  writ  of  error  is  prosecoted  to  reverse  these  proceed- 
ings,  and  the  decision  of  the  common  pleas,  in  sostaining  the  de- 
murrer, is  the  only  assignment  for  error. 

GoDDARD,  CoNVBRS  and  Whittlesby,  for  the  plaintiff  in  error, 
insisted  that  the  town  council  of  Marietta  had  exclusive  jurisdic- 
tion over  the  offense  whenever  committed  within  their  chartered 
limits  (Woodruff  v.  The  State,  1  Southard,  344;  Bisbee  v.  Mans- 
field, 6  Johns.  84;  Barter  v.  The  Commonwealth,  3  Penn.  253),  and 
that  the  exercise  of  such  a  power  concurrently  by  two  separate 
tribunals  could  not  fail  to  produce  inconvenience,  as  well  as  a  con- 
stant risk  of  violating  the  maxim  in  the  constitution,  that  no  one 
shsAl  be  twice  put  in  jeopardy  for  the  same  offense. 

No  argument  for  the  state  came  to  the  hands  of  the  reporter. 

.  Wood,  J.  The  act  incorporating  the  town  of  Marietta,  35 
Ohio  L.  L.  249,  is  by  express  provision  made  a  public  act,  and  the 
court  are  bound  ex  officio  to  notice  its  provisions,  and  as  such  it 
becomes,  so  far  as  it  is  relevant,  a  part  of  the  special  pica,  without 
being  set  out  by  the  plaintiff  in  error. 

Section  5  of  the  act  contains  the  general  grant  of  powers,  to  wit, 
to  license  such  coffee,  ale,  porter,  and  other  public  houses  o^  enter- 
tainment as  may  be  necessary  for  the  accommodation  of  travelerR, 
and  to  suspend  such  licenses  on  well-founded  complaints.  The 
town  council  are  then  authorized  to  punish  by  fine,  not  exceeding 
ten  dollars  for  each  offense,  any  person  who  may  retail  spirituous 
liquors  without  license,  and  within  the  limits  of  the  corporation. 

The  plaintiff  claims  this  power  to  punish  the  unlicensed  vendor 
of  ardent  spirits  is  exclusively  vested  in  the  corporation,  and  that 
the  plaintiff  is,  therefore,  exempted  from  the  operation  of  the  gen- 
eral laws  of  the  state.  If  this  be  true,  the  plaintiff  in  error,  and 
all  in  like  condition,  for  anything  that  appears  in  this  case,  are 
454]  entirely  beyond  restraint  or  control;  *for  while  the  grant 
of  power  to  punish  by  the  town  council  is  ample,  it  will  hardly  be 
contended  that  it  can  be  enforced,  until  the  mode  in  which  this 
power  is  to  be  executed  is  provided  for  by  some  ordinance  of  the 
corporation,  and  nothing  appears  upon  this  record  to  show  that 
any  such  ordinance  exists.  It  could  never  have  been  ihe  inten- 
tion of  the  legislature  to  confer  this  power  exclusively  upon  the 
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corporation,  and  place  the  vendora  of  ardent  spipits  beyond  the 
reach  of  all  law,  until  provision  was  made  for  the  exercise  of  this 
power  so  conferred. 

Besides,  there  is  no  clause  in  this  act  of  incorporation  providing 
for  the  repeal  of  the  general  law  of  the  state,  nor  any  provision 
thereof,  as  contained  in  the  act  entitled  <'an  act  granting  licenses 
and  regulating  taverns,*'  unless  it  is  by  implication,  and  such  re- 
peals are  not  to  be  favored.  The  general  law  provides  that  if  any 
person  shall  retail,  etc.,  without  being  licensed,  etc.,  he  shall  for- 
feit any  sum  not  exceeding  $100  nor  less  than  five  dollars,  to  be 
recovered  by  indictment,  etc.  Under  the  general  law  the  meas- 
ure of  punishment  may  be  greater,  and  the  mode  of  effecting  it 
different;  but  still  we  apprehend  that  distinct  tribunals  may 
have  concurrent  jurisdiction,  in  the  absence  of  any  expression 
clearly  indicative  of  the  intention  to  confer  it  exclusively  upon  the 
corporation. 

It  is  said  by  counsel,  if  this  concurrent  jurisdiction  is  sustained, 
a  man  may  be  twice  tried  for  the  same  offense,  and  twice  sub- 
jected to  conviction  and  punishment.  This  does  not  seem  to 
us  to  follow;  but  it  is  clear  that  a  fine  assessed  by  either  ju* 
risdiction,  the  court  of  common  pleas,  or  by  the  authority  of 
the  corporation,  would  be  a  bar  to  another  prosecution  for  the 
same  offense  in  another  jurisdiction. 

Judgment  affirmed. 


*Eb£N£Zsr  S.  Beach  v.  Joseph  Hayward.  [455 

Afler  the  death  of  an  ostensible  partner,  a  surviving  dormant  partner  may  sue 

alone  upon  a  partnership  contract. 
In  such  action  the  defendant,  it  seems,  may  set  off  a  debt  due  from  the  flrau 

This  is  an  action  of  assumpsit  from  the  connty  of  Cayahoga. 

The  suit  is  brought  on  the  note  of  the  defendant  payable  to  R. 
H.  Backus.  The  plaintiff  avers  he  is  the  surviving  partner  of  the 
late  firm  of  B.  H.  Backus,  composed  of  the  plaintiff,  as  a  dormant, 
and  of  Backus,  as  the  ostensible  partner.  The  declaration  also 
sets  out  the  promise  as  made  to  the  firm,  under  the  name  of  R.  H. 
Backus.    The  general  issue  is  pleaded,  with  a  notice  of  set-off.    The 
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proof  shows  tho  note  was  given  for  partnership  property,  and  the 
question  is,  if  a  surviving  dormant  partner  may  sue  a  negotiablo 
note  given  in  the  name  of  one  of  the  partners. 

Lane,  G.  J.  It  has  been  held  that  in  the  case  of  dormant  part- 
ners, not  privy  to  the  contract,  the  other  members  of  the  firm 
may  omit  their  names  in  an  action,  1  Chitty*s  Pi.  13.  Bat  this  is 
an  exception  to  the  general  role  requiring  tho  suit  to  be  brought 
in  the  name  of  the  firm,  or,  in  case  of  death,  by  the  survivors. 
The  application  of  the  general  rule,  in  cases  like  this,  can  work 
no  injustice  to  the  defendant.  It  is  of  no  moment  to  him  who  sues, 
as  his  right  of  set-off  is  preserved.     The  suit  is  well  broughUf 

Bemanded  for  trial. 

No  arguments  came  to  the  hands  of  the  reporter. 


456]  *Thb  State  op  Ohio,  Elijah  Sbtmoue,  James  Lockwood, 
Jr.,  Henkt  Bush,  Daniel  Bartholomew,  Calvin  Bartholo- 
mew, Warner  Maltbe,  and  Lyman  Maltbe,  for  the  use  of 
District  No.  11,  in  Geneva,  Ashtabula  County,  r.  William 
Ellis  and  Augustus  Beecher. 

Individuals  having  no  community  of  Interest  can  not  jom  in  a  hill  in  equity. 
The  court  at  the  hearing  may  sua  sponte  dismiss  a  hill  for  multifariousnesB. 

This  is  a  bill  in  chancery  from  the  county  of  Ashtabula. 

Hitchcock,  J.    This  case  was  submitted  to  the  court,  upon  bill, 
answer^  exhibits,  and  testimony. 

E.  Wade,  Hussell  and  Case,  for  complainants,  submitted  full 
arguments  upon  tho  facts  of  the  case,  and  upon  the  law  arising 
upon  those  facts.  They  cited  the  following  authorities:  Story's 
Eq.  PL  417;  Trustees  of  Watertown  v.  Cowen,  4  Paige,  510;  Sal- 
tin  an  action  by  a  firm,  the  name  of  a  dormant  partner  need  not  and  ought 
not  to  be  used.    4  Wend.  628 ;  3  Cowen,  84. 

In  an  action  by  ostensible  and  dormant  partners,  the  defendant  may  set  off 
a  debt  due  from  the  ostensible  partner  only.    7  Term,  357 ;  Montg.  182. 
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vidge  V.  Hyde,  5  Mad.  138;  Story^s  Bq.  PL  234;  Varick  i?.  Smith, 
6  Paige,  160;  Brinkerhoff  v.  Brown,  6  Johns.  Ch.  139, 160;  Story's 
Bq.  PI.  230,  82,  88,  89,  549,  708,  560,  sec.  723 ;  Carew  v.  John- 
ston, 2  Sch.  &  Lef.  293;  Wright  v.  Lathrop,  2  Ohio,  54. 

B.  F.  Wadb,  for  the  defendants,  submitted  the  case  without  ar- 
gument. 

The  case  made  in  the  bill  of  complaints  is  this :  In  the  fore 
part  of  the  year  1831,  school  district  number  11,  then  number  5, 
in  the  township  of  Geneva,  Ashtabula  county,  being  about  to  erect 
a  school-house,  an  agreement  was  made  by  parol,  between  the  said 
district  and  the  defendant,  William  Ellis,  by  which,  in  considera- 
tion that  the  said  Ellis,  who  was  a  resident  within  the  said  district, 
should  be  exempted  from  any  tax  or  contribution  toward  the  erec- 
tion of  said  house,  the  said  Ellis  agreed  to  furnish  sufficient  ground 
upon  which  to  erect  said  *house,  and  also  to  make  a  lease  to  [457 
the  district  of  said  ground.  In  pursuance  of  said  agreement  said 
district  proceeded  to  erect  upon  the  land  of  said  Ellis  a  school-house, 
which  land  the  said  Ellis,  not  having  made  a  lease  in  pursuance 
of  his  agreement,  subsequently  sold  to  the  defendant  Beecher,  he, 
Beecher,  at  the  time  of  his  purchase,  having  full  notice  of  the 
rights  of  the  district.  Beecher,  in  the  year  1839,  fenced  the  said 
school-house  into  his  inclosure  and  attempted  to  remove  the  same, 
whereupon  the  individual  complainants,  who  arc  residents  within 
jhe  district,  commenced  an  action  of  trespass  against  him  before 
a  justice  of  the  peace,  and  by  force  prevented  him  from  removing 
the  house  and  threw  down  the  fences  by  which  it  was  inclosed. 
For  these  acts  the  defendant,  Beecher,  sued  them  in  trespass  before 
the  same  justice  of  the  peace.  The  prayer  of  the  bill  is,  that 
Beecher  may  bo  decreed  specifically  to  perform  the  o6nirsL0t  of. 
Ellis,  by  making  a  lease  of  the  ground  upon  which  the  school- 
house  stands,  and  that  he  may  be  enjoined  from  prosecuting  his 
action  of  trespass. 

To  this  bill  an  answer  was  filed,  and  much  testimony  has  been 
taken.  In  the  view  which  we  take  of  the  case,  it  is  unnecessary 
to  recapitulate  the  answer  or  the  testimony.  It  may  not  be  im- 
proper, however,  to  say  that  the  leading  facts  stated  in  the  bill, 
so  far  as  relates  to  the  contract,  are  substantially  proven.  The 
object  of  Beecher,  in  removing  the  school-house,  is  to  erect  for 
himself  a  dwelling  house  upon  the  same  site.  With  respect  to 
the  propriety  of  this  step  the  district  are  divided  in  opinion,  and 
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a  neighborhood  warfare  has  Bprung  up  which  it  will  require  some- 
thing  more  than  a  mere  bill  in  chancery  to  settle. 

A  careful  examination  of  the  bill  in  this  case  shows  that  the 
complainants  have  no  community  of  interest  in  the  causes  of  com- 
plaint set  forth;  that  two  separate  and  distinct  causes  of  com- 
plaint are  specified,  seeking  for  separate  and  distinct  decrees,  and 
that  the  decrees  sought  can  not  be  against  the  defendants  jointly. 
One  object  of  the  bill  is  to  compel  a  specific  performance  of  a 
468]  contract  entered  into  between  school  *di8trict  number  11, 
in  the  township  of  Geneva,  and  defendant  Ellis.  So  far  as  this 
part  of  the  case  is  concerned  the  State  of  Ohio  is  properly  made 
complainant,  suing  for  the  use  of  the  district.  Section  45  of  the 
act  for  the  better  regulation  of  common  schools,  which  took  effect 
on  April  1,  1838,  provides  that  suits  brought  in  behalf  of  any 
school  district  shall  be  brought  in  the  name  of  the  State  of  Ohio 
for  the  use  of  the  district.  For  the  purpose  of  enforcing  this  con- 
tract both  Ellis  and  Beocher  are  properly  made  ^defendants,  the 
contract  itself  having  been  made  by  Ellis,  and  Beecher  having 
purchased  the  land  with  notice  of  its  existence.  But  the  other 
complainants  have  no  interest  in  this  part  of  the  case.  It  is  the 
school  district  as  a  corporation  which  is  interested,  not  the  indi- 
vidual members  of  the  district. 

The  object,  however,  of  making  these  individuals  complainants 
is  disclosed.  They  have  been  sued  in  trespass,  and  they  wish  to 
have  the  proceedings  in  that  case  enjoined.  This  is  not  a  matter 
in  which  the  school  district  has  any  interest,  nor  was  there  any 
necessity  of  joining  the  state  with  the  other  complainants  to  effect 
this  object;  nor,  in  our  opinion,  was  it  proper  to  do  it.  What- 
ever might  be  the  decree  of  the  court  with  respect  to  this  injunc- 
tion, it  could  have  no  effect  upon  the  rights  of  the  district,  or  of 
the  state  suing  for  the  use  of  the  district.  Besides,  the  bill  shows 
most  clearly  that  these  individual  complainants  have  an  adequate 
defense  at  law  and  have  no  business  in  a  court  of  chancery;  and 
even  if  they  had,  this  controversy  is  between  them  and  Beecher. 
They  have  no  complaint  against  Ellis.  Then  why  is  he  made  a 
defendant?  As  well  might  two  individuals,  who  had  contracts 
with  a  third  for  the  conveyance  of  separate  and  distinct  parcels 
of  land,  be  joined  as  complainants  in  a  bill  to  compel  a  specific 
performance  as  can  these  complainants  be  joined  in  this  bill.  In 
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the  opinion  of  the  conrt  the  bill  is  bad  for  mnltifiirioasness  and 
must  be  dismissed. 

£nt  it  is  insisted,  by  eomplainants'  connsel,  that  the  defendants 
can  not  object  to  the  bill  on  this  grouDd,  having  submitted  to  answer. 
And  the  authorities  cited  in  the  argnment  show  *that  mul-  [469 
tifariousness  must  be  objected  to  bj  the  defendant  on  demurrer, 
and  can  not  be  by  him  on  the  hearing.  '^But  the  oonrt  may,  . 
however,  take  the  objection  at  the  hearing  sua  sponte,  for  the  court 
is  not  bound  to  allow  a  bill  of  sach  a  nature,  aithou^  the  party 
may  not  take  the  objection  in  season."  1  Story's  Eq.  PI.  224,  n.  2. 
It  is  the  usual  practice  of  this  court  to  dismiss  bills  for  wantof  equity, 
althoagh  answers  have  been  made  and  testimony  taken. 

The  bill  in  this  case  is  dismissed  at  the  costs  of  the  complain- 
ants, with  the  ezeeption  of  the  State  of  Ohio. 

Bill  dismissed. 


A.  W.  HuLXT  V.  John  Barnett. 

The  testimony  of  jurors  will  not  he  received  to  impeach  their  verdict ;  nor  ia 
their  testimony  admissible  on  an  application  in  chancery  for  a  ne^  trial, 
to  show  an  intermeddling  of  the  constable  in  the  jury  room,  where  the 
verdict  was  not  against  law  or  evidence. 

This  is  a  bill  in  chancery,  from  the  coanty  of  Eichland. 

It  is  brought  for  the  purpose  of  obtaining  a  new  trial  at  law. 
The  bill,  afler  setting  forth  the  substance  of  the  controversy  be- 
tween the  parties,  the  submission  of  the  cause  by  their  counsel  to 
the  jury,  the  charge  of  the  court,  the  withdrawal  of  the  jury  un- 
der the  charge  of  a  constable,  and  the  rendition  of  the  verdict, 
avers  that  the  said  verdict  was  unjust,  contrary  to  law  and  the 
evidence,  and  that  it  was  procured  through  the  improper  conduct 
of  some  of  the  jnrors,  and  the  corrupt  interference  of  the  con- 
stable, who  was  much  of  the  time  in  the  jury  room  conversing 
with  the  jury  about  the  cause ;  that  he  to(^  sides  in  said  cause, 
and  that  when  he  was  ordered  out  of  the  room  by  some  of  the 
jury,  he  replied  that  he  was  acting  under  oath  as  well  as  them- 
selves.   That  the  constable  not  only  gave  the  jury  his  own  opin- 
ion, but  told  them  he  had  seen  the  president  judge,  who  had 
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expressed  his  opinion  that  he  did  not  expect  the  jury  would  be 
460]  out  more  than  half  an  hour;  *and  that  they  should  render 
a  verdict  for  cash  for  the  plaintiff;  that  the  oonstable,  after  being 
ordered  out  of  the  room  and  informed  that  he  should  be  reported 
to  the  court,  came  into  the  jury  room  several  times,  and  conversed 
in  a  low  tone  of  voice  with  some  of  the  jurors.  The  bill  also 
avers  that  all  these  facts  were  unknown  to  the  complainant  until 
after  the  term  of  the  court  had  expired. 

Bartley,  for  the  plaintiff,  insisted,  firsts  that  a  court  of  equity 
has  power  to  grant  a  new  trial  at  law ;  and,  second^  that  this  is  a 
proper  case  for  the  exercise  of  the  power.  He  cited  2  Barb.  & 
Harring.  Dig.  80,  325;  Boots  v.  Brown,  1  Bibb,  554;  Faulk- 
ner  v.  Harwood,  6  Rand.  125;  Pegram  v.  King,  2  Hawk.  492; 
Bigelow's  Dig.  472.  Where  some  of  the  jury,  being  persuaded  by 
others  that  a  majority  agreeing  to  a  verdict  it  must  prevail,  do 
not  object ;  and  this  being  proved  by  many  of  the  jurors,  a  new 
trial  OQght  to  be  granted ;  and  a  court  of  equity  may  set  the  ver- 
dict aside  and  award  a  new  trial,  where  the  objection  to  the  ver- 
dict comes  to  the  knowledge  of  the  party  too  late  to  enable  him 
to  move  for  a  new  trial.  Barb.  &  Harring.  Dig.  82;  Colger  ». 
Langford,  1  A.  E.  Marsh.  237 ;  Lawless  v.  Reese,  3  Bibb,  486 ; 
Cochran  r.  Street,  1  Wash.  79. 

No  argument  for  the  defendant  came  to  the  hands  of  the  re- 
porter. 

Grikke,  J.  The  allegation  contained  in  the  bill,  that  the  ver- 
dict was  contrary  to  both  law  and  evidence,  of  course  affords  no 
support  to  the  complainant's  case.  That  was  a  matter  of  which 
he  was  apprised  in  time  to  make  a  motion  for  a  new  trial  in  the 
court  before  whom  the  cause  was  tried.  As  regards  the  charge 
of  misconduct  on  the  part  of  the  jury,  the  only  evidence  consists 
of  the  depositions  of  two  of  the  jurymen  themselves.  Now,  if 
there  is  any  rule  which  can  be  considered  as  completely  settled, 
and  which  has  been  framed  for  the  purpose  of  setting  bounds  to 
461]  the  discretion  of  the  court,  *it  is  that  testimony  of  this 
kind  should  not  be  repeived.  The  rule  is  a  most  wholesome  one, 
inasmuch  as  it  is  founded  upon  the  wisest  reasons  of  public  policy. 
If  ftn  inquisition  of  this  kind  were  to  be  established  over  the  con- 
duct of  the  jury,  there  is  no  knowing  where  it  would  terminate. 
It  would  produce  a  great  deal  more  mischief  than  it  could  by 
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possibility  prevent.  It  would  degrade  the  jurors  in  their  own 
estimation,  and  in  the  estimation  of  the  public,  and  they  would 
soon  lose  that  character  of  independence  which  gives  value  to  the 
institution.  The  inquiry  would  not  only  be  impossible  in  the 
great  majority  of  instances,  but  it  would  work  the  deepest  injury 
to  the  administration  of  justice.  In  those  instances  where  the 
misconduct  was  the  greatest,  it  would  never  be  divulged,  because 
those  would  be  the  very  cases  in  which  the  jurors  could  not  be 
prevailed  upon  to  implicate  themselves;  and  to  permit  those  of 
the  jury  who  were  not  parties  to  the  misconduct  complained  of, 
to  impeach  the  behavior  of  their  fellow  jurors,  would  open  the 
door  to  every  species  of  insinuation,  and  would  detract  from  that 
relation  of  confidence  which  should  be  established  among  the 
members  of  the  jury.  The  rule  is  a  wise  one  which  absolutely 
forbids  the  admission  ot  such  testimony. 

I  have  treated  the  case  so  far  upon  the  supposition  that  the 
evidence  was  intended  to  impeach  the  conduct  of  the  jurors.  But 
it  may  be  said  that  it  is  the  conduct  of  the  constable  which  is 
chiefly  implicated;  and  that  is  very  true.  His  conduct  was  such 
as  to  merit  severe  punishment,  but  unless  this  conduct  on  his  part 
led  to  misbehavior  on  the  part  of  the  jury,  I  do  not  see  that  any 
ground  is  laid  for  a  new  trial  in  a  court  of  chancery,  when  the 
verdict  must  now  be  taken  to  have  been  in  conformity  with,  and 
not  contrary  to  the  weight  of-evidence.  It  is  a  fit  case  for  punish* 
ing'the  officer,  but  not  for  setting  aside  the  verdict. 

There  is  not  in  reality  any  evidence  of  misconduct  on  the  part 
of  the  jury.  They  appear  to  have  been  highly  indignant  at  the 
conduct  of  the  constable,  and  to  have  so  expressed  themselves  to 
him  in  a  most  determined  manner  in  the  jury  room.  This  is  the 
testimony  of  both  Robert  Hanna  and  Joseph  ^Lindley,  the  [463 
two  jurors  who  have  been  examined.  The  fear,  if  there  is  any 
seems  to  be  rather  that  his  officious  intermeddling  should  have 
operated  in  a  contrary  direction,  and  have  been  the  reason  why 
the  jury  were  out  upward  of  twelve  hours.  I  do  not  see  any  sure 
ground  on  which  the  court  could  proceed,  if  it  were  to  grant  the 
prayer  of  this  bill.    The  injunction  must,  therefore,  be  dismissed. 

Bill  dismissed. 
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Thx  Lsssn  OF  Gilus  and  Wifb  v.  John  Wxller. 

Under  the  tci  of  1824  a  nuncupative  will  is  valid  to  pass  i^eal  estate. 

This  is  an  action  of  ejeotment  from  tho  coucty  of  Montgomery. 

The  ease  was  submitted  to  the  oourt  on  the  last  circuit  upon  tho 
following  agroed  statement  of  fitcts. 

<'  It  is  agreed  that  Daniel  H.  Beedcr  died  seixed  in  fee  of  the 
premises  in  the  declaration  mentioned;  that  by  his  verbal  will 
dated  July  28,  1828,  ho  derised  his  real  estate  to  his  sons,  viz*, 
Abraham,  Isaac,  John  J.,  and  Daniel  H.  Reeder,  and  gave 
pecuniary  legacies  to  his  danghtors,  viz.,  EHiabeth  Gillis,  Polly 
Jober,  and  Sarah  Gillis ;  that  this  will  was  proved  in  the  oourt  of 
common  pleas  of  Montgomery  county,  at  the  August  term,  1828> 
as  appears  by  reference  to  said  will,  a  copy  whereof,  mariced  A, . 
is  hereto  attached ;  that  on  April  9,  1829,  the  devisees,  his  sons, 
made  a  partition  among  themselves  of  the  said  premises;  that 
subsequently  the  defendant,  by  several  oonvejrances  in  fee  from 
said  devisees  and  others  deriving  title  under  them,  dated  August 
20,  1829,  Febraary  22,  1830,  March  9,  1830,  November  22,  1830, 
January  27, 1831,  March  10, 1831,  and  September  25, 1834,  acquired 
all  the  rights  and  interest  oi  said  devisees  to  said  premises,  and 
has  been  in  the  possession  of  the  same  since  the  said  several  con« 
veyances;  that  Elieabetli  Gillis,  one  of  the  lessors  of  the  plaint- 
468]  tS  *is  a  daughter  and  one  of  the  heirs  at  law  of  the  said 
Daniel  H.  Boeder;  that  the  lessors  of  the  plaintiff  have  received 
the  sum  of  8200,  the  amount  of  the  legacy  bequeathed  to  her  by 
said  verbal  will,  from  the  administrator  of  the  said  Daniel  H. 
Eeeder,  deceased.'' 

Odlin,  Sohenck  &  Howard,  for  the  plaintiffs,  maintained  that  a 
nuncupative  will  could  under  no  circumstances  pass  real  estate  in 
Ohio.  That  the  right  to  make  such  a  will  did  not  exist  at  common 
law,  and  therefore  could  not  bo  exercised  but  by  force  of  some 
positive  statute.  They  cited  1  Chase's  L.  182, 492, 571 ;  2  Chase's  L. 
929, 1305 ;  3  Chase's  L.  1785  j  6  Cruise  Dig.,  tit.  Devise,  sec.  1,  10 ; 
Toller's  L.  Ex'rs,  1, 2 ;  Prince  t;.  Hazleton,  20  Johns.  902 ;  Harwood 
V.  Goodright,  Cowp.  90;  Swinburne  on  Wills,  28 ;  Just.  Inst.  B.  2, 
tit,  10,  sec.  14.  Nuncupative  wills  are  hot  to  be  favored  by  courts 
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of  justice.    Prince  v.  HnzlotOD,  20  Johns.  902 ;  Matthews  v,  Warner, 
4  Vee.  195,  n.  (a)t ;  McGnne's  Devisees  «.  Houseot  al.,  8  Ohio,  144. 

Crake  k  Davibs,  for  the  defendant  insisted,  that  under  the  act 
of  1824,  a  nuncupative  witl  was  valid.  They  oited  4  Kent  Com. 
501 ;  Swinburne  on  Wilis,  12 ;  Bank  United  States  v*  Dunsoth,  10 
Ohio,  22. 

i^ooD,  J.  By  the  statement  of  facts,  it  will  be  seen  a  [464 
single  inquiry  only  is  designed  to  be  presented  for  our  consid- 
eration. It  is  this :  Whether  a  nuncupative  will  made  under  the 
act  of  the  general  assembly  of  Ohio  of  February  26, 1824,  is  suffi- 
cient to  pass  real  estate  ? 

It  will  be  found  by  reference  to  an  elementary  writer,  that  a 
devise  of  lands  in  England  was  only  authorized  by  positive  enact- 
ment; and  that  during  the  reign  of  Henry  YIII,  the  power  to 
devise  real  property  was  first  conferred  by  act  of  Parliament,  but 
only  then  to  a  limited  extent ;  but  during  the  reign  Of  Charles  II, 
the  power  was  further  enlarged  and  became  universal.  2  BL  Com. 
12,  13,  491.  In  the  United  States,  it  is  believed,  this  power  will 
be  found  only  as  the  result  of  legislation.  By  the  ordinance  of 
1787,  for  the  government  of  the  territory  northwest  of  the  Ohio, 
a  devise  was  required  to  be  in  writing.  The  territorial  law  of 
1795  is  believed  to  have  made  the  first  provision  for  a  verbal  wUl 
in  Ohio,  and  that  was  adopted  from  the  statutes  of  Pennsylvania. 
It  uses  the  term  estate,  and  limits  the  estate  to  be  conveyed  by  a 
nuncupative  will  to  eighty  dollars.  By  the  term  estate,  which  is 
employed  in  this  statute,  is  clearly  signified,  not  only  personal 

tThi3  WA8  a  remarkable  case.  Mr.  Cole,  at  a  very  advanced  age,  married  a 
young  woman,  who,  during  his  life,  did  not  conduct  herself  with  propriety. 
After  his  death  she  set  up  a  nuncupative  will,  said  to  be  in  extremis,  by  which 
the  whole  estate  was  given  to  her,  in  opposition  to  a  written  will  made  three 
years  before  the  testator's  death,  giving  £3,000  to  charitable  uses.  The  nun- 
cupation waa  proved  by  nine  witnesses.  Upon  the  appeal  to  the  delegates 
from  the  sentence  of  the  prerogative  court  in  favor  of  the  written  will,  Mrs. 
Cole  offered  to  go  to  a  trial  at  law  iii  a  feigned  action,  submitting  to  be  bound 
by  the  result.  Upon  the  trial  at  the  bar  of  K.  B.,  it  appeared  that  most 
of  the  witnesses  for  the  nuncupation  were  poijured,  and  that  Mrs.  Cole 
was  guilty  of  subornation.  After  that  she  applied  for  a  commission  of  review, 
which  was  refused;  and  on  that  occasion  Lord  Nottingham  said:  **I  hope  to 
see  one  day  a  law  that  no  written  will  shotdd  be  revoked  but  by  writing." 

This  is  said  to  be  the  principal  case  which  gave  rise  to  the  statute  of  frauds. 
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peroperty,  or  the  interest  that  a  testator  has  therein,  bat  also  such 
an  interest  as  he  has  in  lands,  tenements,  and  hereditaments;  and 
it  seems  to  follow,  that  this  act  conferred  power  to  devise  real 
property  by  a  verbal  will.  Following  up  the  legislation  of  Ohio,  it 
will  be  found,  that  in  January,  1805,  the  act  of  1795  was  repealed  and 
provision  made  for  disposing  of  personal  property  only  by  nuncupa- 
tive will.  As  the  power  existed  under  the  former,  it  therefore 
ceased  to  exist  under  the  latter  act.  The  act  of  1808  repeals  the  law 
of  1805,  and  prescribes  the  mode  of  execution  o^i^verbal  willy  with- 
out any  direction  as  to  the  natnro  or  limitation  of  the  estate  it 
may  operate  to  convey.  The  first  section  of  this  act  provides, 
however,  that  every  male  person,  etc.,  shall  have  power  by  last 
will  and  testament,  in  writing^  to  dispose  of  both  real  and  personal 
estate.  If  personal  property  were  not  here  enumerated,  it  might 
be  contended  perhaps  with  some  plausibility,  that  a  verbal  will  was 
465]  *not  intended  to  pass  the  realty.  But  as  the  term  written,  as 
used  in  this  section,  applies  to  both  species  of  estates,  and  as  the 
act  makes  provision  for  the  due  execution  of  a  verbal  will,  and 
leaCves  it  without  restriction,  as  to  what  may  pass  under  it,  it  would 
seem  to  be  general  in  its  application,  and  nothing  short  of  statu- 
tory provision  can  limit  it  to  the  personalty.  The  same  provision 
is  copied  into  the  acts  of  1810, 1816,  and  1824,  in  relation  to  verbal 
wills.  The  act  of  1824  was  in  force  when  this  will  under  which 
the  defendant  claims  was  made,  and  if  we  are  right  in  our  deduc- 
tions, judgment  should  be  given  for  the  defendant ;  and  we  are 
also  confirmed  in  this  opinion  by  the  fact  that  the  act  of  1831  ex- 
pressly restricts  nuncupative  wills  to  personalty,  without  limitation 
as  to  the  amount.    Judgment  for  the  defendant. 


Matthew  Bonneb  v.  John  S.  Ware  et  al. 

Where  a  patent  iBsaes  *<  to  A.  B.,  assignee  of  0.  D.,  who  was  executor  of  John 
Hockaday,  deceased,"  a  purchaser  under  the  patentee  must  look  at  his 
peril  to  see  whether  John  Hockaday's  executor  had  .the  requisite  power 
to  assign  the  warrant. 

An  owner  of  land,  tracing  his  title  to  a  patent,  is  affected  by  notice  of  the 
facts  contained  in  the  recitals  of  the  patent. 
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This  is  a  bill  in  chancery  from  the  county  of  Clark. 

The  plaintiff  is  the  possessor  of  land,  held  by  regular  train  of 
conveyances,  under  a  patent  to  John  Hoffman.  He  brings  this  suit 
to  quiet  his  title  against  the  heirs  of  John  Hockaday. 

The  plaintiff's  right  is  incontestable,  unless  he  is  affected  with 
notice  of  the  interests  of  the  defendant  by  the  recitals  in  the  patent 
under  which  he  claims. 

The  patent  to  Hoffman  professes  to  be  made  in  consideration  of 
the  military  services  of  John  Hockaday.  It  grants  the  land  "to 
John  Hofftnan,  assignee  of  Joseph  Hoffman  and  others,  who,  with 
the  said  John,  were  the  assignees  of  George  ^Hoffman,  who  [466 
was  the  assignee  of  Joseph  Ladd,  assignee  of  Robert  S.  Ware,  who 
was  execntor  of  John  Hockaday,  deceased."  And  the  question  is, 
whether  this  recital  gives  to  the  holder  of  the  title  under  the  patent 
such  knowledge  of  the  rights  of  the  heirs  of  Hockaday,  that  he  can 
obtain  no  protection  in  this  suit. 

G.  Swan,  for  the  plaintiff : 

The  main  object  of  this  suit  is  to  bring  into  review  the  principle 
laid  down  by  this  court  in  Reeder,  t;.  Burr,  4  Ohio,  446.  It  is  not, 
however,  proposed  to  disturb  that  case  so  far  as  it  relates  to  private 
convegances,  though  there  are  authorities  against  it  in  toto,  which 
seem  to  have  been  overlooked  in  the  argument.  Sug.  Tend.  492 ; 
Attorney-General  V.  Backhouse,  17  Yes.  293,^  Hitchcock  v.  Sedgwick, 
2  Vern.  159 ;  Ward  v.  Fox,  Hughes,  231  j  Henry  v.  Brown,  Ridg.  P. 
0. 512 ;  Boulden  v.  Massie's  Heirs,  7  Wheat.  147 ',  McArthur's  Lessee 
r.  Gallagher,  8  Qhio,  512. 

But  the  error,  if  any,  lies  in  applying  the  rule  of  private  contracts 
to  patents  issned  under  the  authority  of  government  This  distinc- 
tion is  kept  in  view  by  the  courts  of  Great  Britain  and  of  this  coun- 
try. Patents  emanate  not  without  great  scrutiny  and  deliberation 
by  the  government  oflScers,  and  they  bear  upon  their  face  the  im* 
press  of  sovereign  power.  Indeed,  they  are  uniformly  considered 
a  high  species  of  record  evidence,  in  which  are  merged  all  the  pre- 
liminary proceedings,  certificate,  warrant,  entry,  survey;  and  bo- 
hind  which  no  court  feel  themselves  at  liberty  to  look,  except  in 
one  solitary  case,  where  there  has  been  a  junior  one  upon  a  valid 
prior  entry.  The  officers  appointed  by  the  government  to  decide 
upon  the  evidence  produced  by  those  entitled  to  bounty  lands  in 
the  Virginia  military  district,  in  all  the  various  stages,  are  gov- 
erned  by  fixed   rules  prescribed  by  law,  or  necessary  to  carry 
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into  effoct  the  laws  themselves.  These  officers  have  no  indacement 
to  conntenance  frauds  or  impoeitions,  and  their  judgment  is  not 
liable  to  be  misled  by  interest  or  favoritism.  From  these  consid- 
467]  erations,  as  well  as  general  principles  of  ^policy  operating 
with  peculiiir  force  in  this  ooantry,  patents  have  never  been  set 
aside  eccept  upon  the  most  solemn  proceedings,  and  then  only  in  a 
few  particular  cases.  6  Bac.  Ab.  Ill ;  3  BL  Com.  261 ;  Alexander 
V.  Greenup,  1  Munf.  134;  2  Wash.  55;  Jennings  v.  Whittaker,  4 
Monroe,  50;  Bledsoe  v.  Wells,  4  Bibb,  329;  Bobinson  v.  Neal,  6 
Monroe,  212;  Jackson  t;.  Lanton,  10  Johns.  23;  Jackson  t;.  Hart, 
12  Johns.  77;  Stearns  t;.  Barrett,  1  Mason»  152;  Witherington  v. 
McDonald,  1  Hen.  &  Munf.  306;  McMin  v.  Stafford,  2  Bibb,  487; 
Jackson  v.  Marsh,  6  Cow.  281 ;  Pollard  v.  Bwigbt,  4  Cranoh,  421 ; 
Taylor  v.  Brown,  5  Cranch ,  242;  Polk's  Lessee  v.  Wendell,  9  Cranob, 
98;  8.  C,  Wheat  293;  Jackson  v.  Parker,  9  Cow.  94;  Hartwell  v. 
Root,  19  Johns.  345 ;  Bailer  N.  P.  298 ;  Gilb.  Ev.  148 ;  Williams  v. 
East  Ind.  Co.,  3  East,  192 ;  Armstrong  v.  McCoy,  8  Ohio,  128 ;  The 
King  17.  Combs,  Comb.  57  ;  Strother  v.  Lucas,  12  Pet.  112 ;  United 
States  V.  Perchman,  7  Pet.  96 ;  Miller  v.  Eerr,  7  Wheat.  1 ;  Jasper 
9.  Quarles,  Hardin,  461 ;  Bodley  v.  Taylor,  5  Cranch,  223 ;  Finley 
t;.  Williams,  9  Cranch,  164 ;  Parker  v.  Wallace,  3  Ohio,  492 ;  Parker 
v.  Dunn,  4  Ohio,  232. 

The  law  and  its  general  policy  command  a  purchaser,  in  no 
equivocal  terms,  to  presume  that  all  things  done  by  public  officers 
are  done  in  pursuance  of  their  duty.  Will  this  court,  then,  say 
that,  for  the  purpose  of  protecting  some  latent  and  stale  equity,  it 
shall  also  he  presumed  they  have  omitted  and  neglected  their  duty? 
Such  presumptions  can  not  work  together.  One  must  yield  to  the 
other.  It  appears  to  us  this  is  a  dilemma  from  which  there  is  no 
escape.  We  must  break  down  the  whole  current  of  authorities,  or 
the  latter  must  be  given  up.  We  hope  to  be  pardoned  if  we  ask 
the  court  respectfully  to  take  this  point  in  the  case  into  their 
most  serious  consideration.  In  our  view  of  the  subject  the  reason- 
ing can  not  be  satisfactorily  refuted.  Stockbridge  v.  Stockbridge, 
14  Mass.  261 ;  Clay  v.  Smith,  1  Bibb,  523;  3  Br.  C.  640;  Decoucbe 
V.  Savetier,  3  Johns.  Ch.  190. 

Besides,  as  against  a  stale  claim,  a  grant  will  be  presumed. 

'<  Not,"  say  the  court,  *'  that  any  one  really  thinks  that  a  grant 

468]    *ha8  been  made,  because  it  is  not  probable  that  a  grant 

should  have  existed  without  its  being  upon  record,  but  courts 
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presome  the  fact,  and  from  the  priaciplo  of  quieting  possession.*' 
Hillary  v.  Waller,  12  Ves.  252;  The  Mayor  v.  Horner,  Cowp,  102  ; 
2  Stark.  Bv.  663,  5  ed.;  Hall  v.  Campbell,  Cowp.  214. 

A  patent  bearing  on  its  face  the  signatare  of  the  chief  magis- 
trate  in  the  government  is  the  highest  species  of  evidence,  and 
imports  absolute  verity.  2  Stark.  Ev.  189 ;  Bac.  Ab.,  tit.  Ex.  610  ; 
Swann  r.  Wilson,  1  Marsh.  101 ;  Mendeil  t?.  Peckell,  9  Wheat  676. 

Mason  and  Torbet,  on  the  same  side,  maintained  that  as  against 
a  subsequent  purchaser,  for  a  valuable  consideration  without 
actual  notice,  a  court  of  equity  will  not  allow  a  patent  to  be  im- 
peached for  defects  existing  prior  to  its  being  issued,  or  for  irreg- 
ularities anterior  to  the  date  of  the  warrant  on  which  it  is  founded. 
They  cited  these  additional  authorities:  Patterson  v.  Winn,  6 
fet.  Cond.  366;  Miller  v.  Holt,  1  Term,  111;  Patterson  t7.  Jenks, 
2  Pet.  216;  Stringer  v.  Young,  3  Pet.  320;  Boardman  v.  Reed,  6 
Pet.  328 ;  Sug.  Vend.  632 ;  Newl.  on  Gon.  611 ;  Green  v.  Lighter, 
8  Cranch,  247;  Miller  v.  Kerr,  6  Pet.  Cond.  202;  Hoofnagle  v. 
Anderson,  6  Pet.  Cond.  271;  Bouldin  v.  Massle's  Heirs,  6  Pet. 
Cond.  262;  Eerr  v.  Mack,  1  Ohio,  169;  McArthur  v.  Thomas,  2 
Ohio,  419;  Wilson  v.  Mason,  1  Oranch,  100. 

J.  L.  Miner,  for  the  deiendant,  sustained  the  rule  as  laid  down 
in  Boeder  r.  Barr,  and  confirmed  in  Brush  t;.  Ware,  1  McLean 
533.  He  also  cited  Morrison  t;.  Campbell,  2  Band.  206;  Eerr  v. 
Moon,  9  Wheat.  666;  Stevenson  t?.  Sallivant,  6  Wheat.  207;  1  Yes. 
261,  319 

Lanb,  C.  J.  That  the  owner  of  land  is  chargeable  with  notice 
of  facts  recited  in  the  deed  through  which  he  traces  his  title,  is  a 
proposition  true  in  all  cases  where  the  deeds  are  private  convey- 
ances. The  application  of  this  principle  to  recitals  *in  [469 
patents  is  earnestly  deprecated,  fi*om  its  consequences,  partio- 
nlarly  in  the  military  district  It  is  urged,  with  much  show  of 
reason,  that  grants  from  public  officers  ought  to  be  presumed  to 
be  properly  issued  by  competent  authority,  upon  proof  that  all 
requisites  have  been  complied  with,  and  the  holder  of  land  who 
traces  his  title  to  such  official  act  has  a  right  to  rely  upon  it  as  a 
perfect  title. 

In  1831,  this  question  was  before  this  court,  and  it  was  held  that 
the  rule  of  notice  applied  to  such  acts  of  government  as  to  pri- 
vate deeds.    4  Ohio,  446.    We  have  again  examined  the  point 
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with  the  attention  it  deserves,  and  see  no  reason  to  change  this 
opinion.  The  same  doctrine  has  been  before  the  United  States 
court  of  this  district  upon  this  patent,  1  McLean,  533;  and  re- 
viewed by  the  Supreme  Court,  15  Pet.  93 ;  and  the  same  conclusion 
is  adopted  and  defended  by  those  tribunals.  The  plaintiff  there- 
fore  makes  no  case  for  relief,  and  his  bill  most  be  dismissed. 
Bill  dismissed. 


William  Fee's  Adhinistratob  v.  Moses  Fee. 

A  fraudulent  concealment  by  which  the  plaintiff  has  been  delayed  will  not 
enlarge  the  time  for  bringing  an  action  under  the  statute  of  limitations. 

This  is  an  action  of  assumpsit  from  the  county  of  Oallia. 

The  declaration  contains  three  counts,  all  for  money  had  and 
received.  The  first  charges  the  money  to  have  been  received  in 
the  lifetime  of  the  intestate  and  avers  the  promise  to  have  been 
made  to  him.  The  second  charges  the  money  to  have  been  re- 
ceived in  the  lifetime  of  the  intestate  and  avers  the  promise  to  have 
been  made  to  the  plaintiff  as  administrator.  The  third  avers  the 
money  was  received  to  the  use  of  the  plaintiff  as  administrator 
and  a  promise  to  him  as  such. 

The  defendant  plead:  1.  Non  assumpsit;  and  2.  Actio  non  ae- 
crevit  infra  sex  annos. 

470]  *To  the  second  plea  the  plaintiff  replied  that  the  defendant 
in  the  lifetime  of  the  intestate  received  the  money  without  tho 
knowledge  of  the  intestate,  and  until  his  death  fraudulently  con* 
cealed  the  same  from  him,  and  that  the  intestate  in  his  lifetime  did 
not  know  of  the  receipt  of  the  money,  nor  did  the  plaintiff  as  his 
administrator  know  it  till  within  six  years  next  before  the  com- 
mencement of  this  suit.  To  this  replication  there  was  a  demurrer 
and  joinder. 

GooMBS,  for  the  plaintiff: 

In  England,  the  question  whether  fraudulent  concealment  on 
the  part  of  the  defendant  of  the  plaintiff's  cause  of  action,  so  that 
it  does  not  come  to  the  knowledge  of  the  plaintiff  until  within  the 
time  limited  for  bringing  the  action,  can  be  set  up  in  an  action  at 
law,  to  avoid  the  statute  of  limitations,  appears  not  to  be  well  settled. 
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Chitty .on  Con.  313 ;  1  Chitty's  Gen.  Prac.  766 ;  Granger  v,  George, 
6  Barn.  &  Cres.  149;  7  Dowl.  &  R.  729,  S.  C;  Howell  r.  Young, 
6  Barn.  &  C.  259 ;  Bree  v.  Holbcck,  Doug.  655. 

The  American  authorities  upon  this  question  do  not  all  agree. 
In  New  York,  Virginia,  and  North -Carolina,  it  has  been  decided 
that  such  fraudulent  concealment  can  not  be  set  up  at  law  to  avoid 
the  statute  of  limitations.  It  is  believed,  however,  that  all  the 
other  states  where  the  question  has  been  considered,  have  decided 
it  differently.  Homer  v.  Pish,  1  Pick.  435  ;  Wells  v.  Fish,  3  Pick. 
74 ;  Bishop  v.  Little,  3  Greonl.  405 ;  Jones  t?.  Conway,  4  Yates,  109 ; 
Sherwood  v.  Sutton,  5  Mason,  143;  Croflb  v.  Arthur,  3  Des.  223; 
Raymond  v.  Simonson,  4  Blackf.  77 ;  Harrell  t;.  Kelley,  2  McCord 
426.  The  last  case  cited  is  one  precisely  like  the  present.  In  that 
case  the  action  was  brought  for  money  had  and  received,  and  in 
avoidance  of  the  statute  of  limitations,  the  plaintiff  relied  upon 
the  fact  that  the  money  had  been  received  by  the  defendant  with- 
out his  knowledge  or  authority,  and  the  receipt  of  the  same  after- 
ward denied  by  the  defendants  —  amounting  to  a  fraudulent  con- 
cealment. The  pleadings  in  this  case  set  forth  the  same  state  of 
facts. 

*Kash,  for  the  defendant,  maintained  that  the  replication  [471 
was  no  answer  to  the  plea.  The  statute  begins  to  run  as  soon  aa 
the  right  of  action  accrues,  and  ignorance  of  that  right  on  the 
part  of  the  plaintiff  is  no  excuse.  5  Missouri,  454;  Granger  r. 
George,  5  Barn.  &  Cres.  149;  11  Eng.  Com.  Law,  185 ;  Thomas  v. 
White,  3  Litt.  183.  The  authorities  in  Massachusetts  are  not  ap- 
plicable to  this  case.  They  disclose  a  fraudulent  transaction. 
Turnpike  Co.  v.  Field,  3  Mass.  201 ;  Wells  v.  Fish,  3  Pick.  74;  S. 
P.,  1  Pick.  435  ;  Miles  v  Berry,  1  Hill,  298  ;  Chitty  on  Contracts, 
313.  There  is  a  disagreement  in  the  American  authorities,  but 
the  better  opinion  seems  now  to  be  that  a  replication  of  fraud  or 
concealment  by  which  the  plaintiff  has  been  delayed  in  his  rem- 
edy will  not  be  received  to  enlarge  the  time.  Troup  r.  Smith,  20 
Johns.  33 ;  Leonard  v.  Pitney,  5  Wend.  30 ;  Allen  i;.  Mille,  17 
Wend.  202;  Bank  of  Utica  v.  Childs,  6  Cowen,  238;  Collin  t?. 
Waddy,  2  Munf  511;  Cook  v.  Darby,  2  Munf  444;  2  Harris  & 
Johns.  327 ;  2  Phil,  on  Ev.  351 ;  Hamilton  i;.  Shepherd,  2  Murphy, 
115 ;  Maddock  v.  Bond,  1  Eidg.  Irish  Term,  349. 

Gbimke,  J.    From  the  statement  of  the  case  it  is  evident  that 

411 


Digitized  by  VjOOQIC 


472  SUPREAfE  COUKT  OP  OHIO. 

Fee's  Adm*r  r>.  Fee. 

the  cause  of  action  accrued  od  the  receipt  of  the  money.  In  such 
a  case  it  is  not  sufiScient  in  order  to  avoid  the  effect  of  the  statate, 
to  aver  that  the  party  was  ignorant  of  the  fact  that  he  had  a 
cause  of  action.  The  plea  of  the  statate  goes  to  the  existence  of 
the  cause  of  action,  and  not  to  the  knowledge  of  it.  This,  although 
it  is  a  sort  of  elementary  principle,  and  has  its  foundation  in  ne- 
cessity and  convenience,  has  been  sometimes  questioned,  but  I 
am  not  aware  that  it  has  ever  been  shaken.  The  case  of  Grange 
r.  George,  5  fi.  &  C.  149,  is  one  of  the  last  in  which  the  point  has 
been  made.  It  was  an  action  of  trover.  The  conversion  had 
taken  place  more  than  six  years  before  the  commencement  of  the 
suit.  The  plaintiff  attempted  to  avoid  the  bar  of  the  statute,  by 
replying  that  the  fact  of  the  conversion  did  not  come  to  his 
knowledge  till  within  six  years.  But  it  was  held,  notwitbstand- 
472]  ing  that  the  st^^tute  *was  a  bar,  and  that  the  cfrcumstances 
which  were  set  out  in  the  plea  were  entirely  foreign  to  the  issue. 

The  replication  in  the  present  case,  however,  goes  further.  It 
attempts  to  show  a  fraudulent  concealment  on  the  part  of  the  de- 
fendant. Can  a  plea  of  the  statute,  then,  be  avoided  by  replying 
that  the  cause  of  action  had  been  fraudulently  concealed  by  the 
defendant.  This  is  a  question  about  which  there  has  been  a  great 
diversity  of  opinion.  Mr.  Chitty,  in  his  late  treatise  on  Contracts, 
page  313,  remarks  that  it  does  not  appear  to  be  settled  whether  fraud 
in  the  defendant  prevents  or  suspends  the  operation  of  the  stat- 
ute. But  he  confesses  that  there  would  be  great  difficulty  at  law 
in  setting  up  even  an  undiscovered  fraud  as  an  excuso  for  not 
commencing  an  action.  !Nor  has  he  been  able  to  find  a  single  case 
where  it  has  been  held  that  it  may  be  done.  The  great  diversity 
in  the  cases  is  to  be  found  in  this  country,  and  that  is  attributable 
in  a  great  measure  to  the  circumstance  that  in  many  of  the  states 
there  is  no  court  of  chancery.  Where  there  is  no  tribunal  to  ad- 
minister equitable  relief,  a  court  of  law  is  very  apt  to  adapt  its 
own  rules  to  the  system  of  equity  jurisprudence. 

I  shall  not  stop  to  inquire  whether  the  replication  in  form  is 
sufficient.  Chitty,  after  remarking  that  it  had  been  suggested  that 
fraud  would  prevent  the  ranning  of  the  statute,  says,  "  at  all 
events,  if  in  assumpsit  the  statute  be  pleaded,  and  fraud  undis- 
covered within  six  years  be  relied  on,  the  general  replication  and 
the  fraud  should  be  specially  replied."  The  determination  of  the 
principal  question  in  the  case  renders  it  unnecessary  to  notice 
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this  point.  One  of  the  earliest  American  cases  in  which  this  doc- 
trine  of  fraad  has  been  considered,  is  that  of  the  Turnpike  Co.  v. 
Field,  3  Mass.  201.  It  was  there  held  that  a  fraudulent  conceal- 
ment by  the  defendant,  that  a  cause  of  action  has  accrued  to  the 
plaintiff,  is  a  good  replication  to  a  plea  of  the  statute  of  limita- 
tions. The  replication  stated  that  the  defendant  fraudulently 
concealed  the  bad  foundation  of  a  road  he  had  engaged  to  make, 
the  unsuitable  materials,  and  the  un^thfal  execution  of  the  work 
by  oovering  the  same  with  earth,  and  smoothing  the  surface,  so 
that  it  appeared  to  the  ^plaintiffs  that  the  contract  had  [473 
been  truly  complied  with.  There  is  no  court  of  chancery  in  Mas- 
sachusetts, and  the  only  authorities  which  are  referred  to,  are  the 
South  Sea  Co.  v.  Wymondell,  3  P.  Wms.  143 ;  and  Breo  r.  Hol- 
beek,  Dong.  654.  The  last  was  a  case  in  a  court  of  law,  but  the 
point  was  not  decided.  It  is  only  said,  by  way  of  argument,  that 
there  may  be  cases  which  fraud  will  take  out  of  the  statute  of 
limitations.  The  authority  of  this  case  has,  bowev^ ,  been  recog- 
nized in  Homer  v.  Fish,  1  Pick.  435 ;  Sherwood  tf.  Sutton,  5  Ma- 
son, 143;  and  Bishop  v.  Little,  3  GhreenL  405* 

A  totally  different  view  of  liie  law  is  taken  in  Miles  v,  Benry,  1 
Hill.  The  principle  of  the  decision  which  had  been  made  in  the 
previous  case  of  Harrel  V-.  Kelly,  2  McCord,  426,  is  reluctantly  ad- 
mitted, although  the  two  oases  are  very  distinguishable  from  eacb 
other.  In  the  last,  fraud  constituted  the  foundation  of  the  action; 
the  suit  was  brought  upon  the  fraud,  but  in  Miles  v.  Berry,  it  waa 
on  the  note.  The  evidence  showed  that  the  defendant  had  fni«d- 
ulently  obtained  possession  of  it,  and  concealed  that  fiict  t&U  the 
statute  of  limitations  had  run  out.  In  reply  to  a  plea  of  the  stat- 
ute, it  was  oontended  that  this  fraudulent  conduct  prevented  the 
running  of  the  statute.  But  the  court,  true  to  the  priociples 
which  are  administered  in  a  court  of  law,  held  otherwise.  It  was 
said  that  if  the  plaintiff's  aiction  was  predicated  upon  the  defend- 
ant's fraud,  as  in  action  on  the  case  for  fraudulently  obtaining  pos- 
session of  ,a  note,  or  an  action  of  trover  for  its  recovery,  it  might 
then  be  urged  that  the  statute  would  not  run.  Admitting  that 
this  distinction  is  well  founded  between  those  actions  which  are 
founded  upon  the  fraud  and  those  which  are  not,  though  I  confess 
I  am  by  no  means  satisfied  wiUi  it,  the  authority  of  Harrel  t;.  Eelly 
will  still  stand,  while  Miles  Vi.  Berry  is  a  direct  and  decisive  de- 
termination against  the  validity  of  the  replication  in  the  present 
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case.  In  South  Carolina  there  is  a  court  of  chancery,  and  as  I 
before  remarked,  the  decisions  in  the  diiferent  states  vary  very 
much  according  to  the  constitution  of  their  tribunals. 

Collins  V.  Waddy,  2  Munf.  511,  and  Cook  v.  Darby,  2  Munf.  444, 
474]  enforced  the  same  doctrine.  The  last  was  an  action  ^against 
a  common  carrier  for  fraudulently  taking  articles  from  the  pack- 
ages intrusted  to  him  to  carry.  To  a  pica  of  the  statute,  it  was 
replied  that  the  plaintiff  had  no  knowledge  of  the  fraud  till  within 
the  time  limited,  but  the  court  held  the  action  barred.  In  this 
case,  too,  it  must  be  remembered  the  action  was  founded  upon  the 
fraud.  This  case  then  goes  further  than  that  of  Miles  v.  Berry, 
though  not  further  I  am  convinced  than  the  courts  of  South  Caro- 
lina  would  go  if  the  case  of  Harrel  v.  Kelly  were  not  in  the  way, 
Virginia,  however,  as  well  as  South  Carolina,  had  a  court  of  chan- 
cery, at  least  when  these  two  cases  in  Munford  were  decided.  On 
the  other  hand,  in  Jones  v.  Conway,  4  Yates,  109,  and  in  12  Serg.  & 
Bawle,  128,  the  courts  of  that  state  appear  to  be  disposed  to  ad- 
minister equitable  relief. 

The  most  luminous  and  best  considered  case  to  be  found  in  all 
the  books,  is  undoubtedly  that  of  Troup  v.  Smith,  20  Johns.  33. 
It  was  there  held  in  an  action  of  assumpsit  for  negligence  and  un- 
faithfulness in  the  performance  of  work,  that  the  plaintiff,  in 
answer  to  a  plea  of  the  statute,  can  not  reply  a  fraudulent  con- 
cealment  of  the  badness  of  the  work,  in  consequence  of  which 
the  plaintiff  did  not  discover  the  fraud  until  within  six  years. 
The  distinction  between  the  proper  jurisdiction  of  courts  of  chan- 
cery and  courts  of  law  was  stated  and  unanswerably  enforced. 

The  reason  why  a  party  may  avail  himself  of  the  fraud  in  the 
former  courts  is  well  explained  by  Lord  Redesdale,  2  Sch.  &  Lef. 
634.  Although  the  statute,  he  says,  does  not  in  terms  apply  to 
suits  in  equity,  it  has  been  adopted  there  in  analogy  to  the  rules 
of  law.  And  the  reason  which  he  gives  why,  if  the  fraud  has 
been  concealed  by  the  one  party  until  it  has  been  discovered  by 
the  other,  it  shall  not  operate  as  a  bar,  is,  that  the  statute  ought  not 
in  conscience  to  run,  the  conscience  of  the  party  being  so  affected  that 
he  ought  not  to  be  allowed  to  avail  himself  of  the  length  of  time.  Bat 
in  a  court  of  law  the  statute  must  necessarily  receive  a  strict  con- 
struction. That  court  can  not  introduce  an  exception  to  the  stat- 
ute which  the  legislature  have  not  authorized.  In  Evans  v,  Bick- 
476]  nell,  6  Vcs.  174,  Lord  Eldon,  in  noticing  the  *position  of 
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some  of  the  common  law  judges  in  Paisley  v.  Freeman,  that  if 
there  was  relief  in  equity,  there  ought  to  be  relief  at  law,  ob- 
serves, that  it  was  a  proposition  excessively  questionable,  and  that 
it  could  only  have  been  made  from  not  adverting  to  the  constitu- 
tion and  doctrine  of  a  court  of  chancery.  I  agree  with  the  opinion 
in  Troup  r.  Smith,  that  as  the  statute  declares  that  certain  actions 
shall  be  commenced  within  a  limited  period,  the  courts  of  law 
possess  no  dispensing  power  whatever.  The  law  of  Ohio,  like 
that  of  New  York,  contains  a  saving  in  favor  of  infants,  feme 
coverts,  non  residents,  and  persons  non  compoSj  but  it  does  not 
make  fraud  one  of  the  exceptions.  The  true  inquiry,  therefore^ 
at  law,  is,  when  did  the  cause  of  action  arise,  and  not  when  did 
knowledge  of  that  fact  come  to  the  plaintiff,  or  by  what  circum- 
stances was  he  prevented  from  obtaining  the  information  ?  These 
are  questions  which  may  be  properly  addressed  to  a  court  of 
chancery,  but  of  which  a  court  of  law  is  bound  to  have  no  knowl- 
edge. Troup  V.  Smith  was  also  decided  in  a  state  which  has  a 
court  of  chancery,  and  the  bounds  of  the  jurisdiction  of  the  other 
court  are  therefore  preserved. 

Whatever  may  be  thought  of  the  propriety  of  having  two  trib- 
unals administering  a  totally  different  law,  yet  so  long  as  they  exist, 
every  motive  of  convenience  and  justice  concur  in  securing  to 
each  its  appropriate  functions.  They  may  be  no  other  use  in  this 
arrangement  than  what  arises  from  the  great  principle  of  the  di- 
vision of  labor,  in  consequence  of  which  all  human  exertion, 
whether  it  bo  of  the  mind  or  of  the  body,  is  sure  to  be  more  vig- 
orous and  successful.  When  the  rules  of  equity  law  were  first  in- 
troduced, they  were  only  scattered  exceptions  to  the  general  sys- 
tem of  jurisprudence.  They  did  not  themselves  constitute  a  sys- 
tem. They  gained  ground  only  occasionally,  and  by  piece-meal. 
But  at  the  present  day  equity  law  is  as  regular  a  scheme  of  juris- 
prudence, and  proceeds  upon  rules  as  completely  settled,  as  those 
which  are  dispensed  by  the  common  law  courts.  To  confound  the 
distinction  between  the  two  tribunals  now,  would  be  not  merely  to  in- 
vade a  solitary  and  occasional  exception  to  a  rule,  but  to  *over-  [476 
turn  a  whole  system,  and  for  that  reason,  to  introduce  the  greatest 
injustice  into  the  administration  of  the  laws.f  Demurrer  sustained 

tThe  act  of  limitations  begins  to  run  from  the  time  of  the  injury  and  not 
from  the  time  of  damage  or  discovery  of  the  injury.  Kerns  v.  Schoonmaker, 
4  Ohio,  331. 
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R.  R.  &  A.  R.  Seymour  v.  The  Milford  and  Chillioothb  Turbt- 

piKE  Company. 

Under  the  act  of  February  8,  1826,  for  the  regulation  of  turnpike  compauie^y 
an  execution  can  not  be  levied  upon  the  right  of  a  company  to  take  tolls 
unless  notice  has  first  been  giTen,  according  to  the  piOTisions  of  the  acl| 
to  some  reoelTer  of  toll  on  the  road. 

This  is  a  certiorari  to  the  court  of  common  pleas  of  the  county 
of  Ross. 

The  reoord  shows  that  on  June  26, 1841,  the  plaintifb  in  error 
recovered  a  judgment  against  the  defendants,  in  the  court  of  com- 
mon pleas  for  Ross  county,  for  $1,736.77,  besides  costs  of  suit.  On 
the  14th  day  of  July  of  the  same  year,  a  writ  of  >!.  fa.  was  issued  and 
put  into  the  bauds  of  the  sheriff,  and  which  writ  was  returned  at 
the  fTovember  term  of  said  court  of  common  pleas,  1841.  From 
the  sbenfTs  return  it  appears,  that  finding  no  goods  and  chattels 
whereupon  to  levy,  he  had,  on  July  16, 1841,  levied  upon  the  toll- 
houses  of  the  Milford  and  Chillicothe  Turnpike  Company,  to  wit : 
one  toll  house  near  the  crossing  of  Main  Paint  creek,  one  nine 
miles  west  of  Chillicothe,  one  five  miles,  and  one  one-half  mile  west 
of  the  same  place ;  and  also  upon  the  right  of  said  company  to  take 
toll  at  each  of  the  toll-houses  ahove  named,  situate  in  Ross  county. 
And  that  afterward,  on  the  20lh  day  of  September,  after  having 
given  notice  according  to  law,  he  sold  the  right  of  taking  toll  at 
said  gates  to  said  R.  R.  Seymour,  for  the  period  of  sixty  yearSi 
477]  and  the  toll -houses  for  *the  same  period,  to  satisfy  this  ex- 
ecution, and  also  three  other  executions  against  the  defendants,  in 
his  hands  at  the  same  time. 

The  defendants,  by  their  counsel^  moved  the  court  to  set  aside 
the  levy  and  sale  for  the  following,  among  other  reasons : 
t     1.  Because  the  right  to  take  toll  was  not  at  the  time  the  levy 
was  made,  nor  has  it  been  since  subject|  to  levy  and  sale  on  execu- 
tion. 

2.  Because  the  State  of  Ohio  was,  at  the  Ume  of  said  levy,  and 
is  still,  the  owner  of  a  moiety  of  the  capital  stock  of  said  company. 

3.  Because  no  bill,  stating  the  amount  of  snid  judgment  and 
costs,  was  ever  sent  by  the  clerk  of  said  court,  or  any  one  else,  to 
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Bome  one  of  the  persons  employed  in  receiving  the  tolls  at  some 
one  of  the  gates  on  said  road,  within  thirty  days  after  the  jadg« 
ment  was  rendered. 

4.  Becaase  said  parchase  was  made  by  said  B.  B.  Seymour,  in 
pursnance  of  an  agreement  made  ander  seal,  prior  thereto,  be- 
tween the  several  judgment  creditors  of  the  oiy  part,  and  the 
commissioners  of  Boss  county  of  the  other  part,  that  the  said  Sey- 
mour and  others,  judgment  creditors,  should  become  the  pur- 
chasers, in  trust  for  the  uses  specified  in  said  agreement,  the  prin- 
cipal object  of  which  was,  that  they  should  hold  in  trust  for  the 
use  and  benefit  of  Boss  county,  so  that  in  effect  the  commission- 
ers  of  Boss  county  were  the  real  purchasers,  and  it  is  charged 
they  have  no  right  to  make  such  purchase. 

5.  Because  said  agreement  tended  to  prevent  competition  at  said 
sale,  and  was  such  a  competition  as  made  said  purchase  illegal 
and  void. 

6.  Because  said  property  and  privileges  were  sold  for  less  than 
one-twentieth  part  of  their  value. 

7.  Because  no  part  of  the  purchase  money  was  paid  by  the  pur« 
chaser  to  the  sheriff.    ^ 

The  court  of  common  pleas,  on  hearing,  sustained  the  motion, 
and  ordered  the  levy  and  sale  to  be  set  aside.  ' 

All  the  evidence  exhibited,  and  facts  agreed,  are  set  forth  in 
*a  bill  of  exceptions,  and  made  a  part  of  the  record.    But    [478  , 
as  this  bill  of  exceptions  is  very  voluminous,  no  more  will  be  re-  - 
cited  than  is  necessary  to  a  correct  understanding  of  the  points 
decided  by  the  courU 

It  was  admitted  by  the  parties  that  no  bills  stating  the  amount 
of  said  judgments  and  costs  were  ever  sent  by  the  clerk  of  the 
court,  or  any  one  else,  to  any  one  of  the  persons  employed  in  re- 
ceiving the  tolls  at  some  one  of  the  gates  on  said  road.  It  was  also 
admitted  that  the  State  of  Ohio,  by  its  proper  officer,  had  sub* 
scribed  $163,050  of  stock,  being  one  moiety  of  the  whole  capital 
stock  of  said  company,  and  that  said  stock  was  and  still  is  held 
by  the  State.  That  the  county  of  Boss  is  a  subscriber  to  the 
stock  of  the  company  to  the  amount  of  $42,000.  And  that  said 
Seymour  is  one  of  the  stockholders  of  said  company.  That  the 
consideration  of  the  judgments  recovered,  and  to  satisfy  which  the 
sale  was  made,  arose  out  of  work  done  and  materials  furnished  for 
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the  coDstruction  of  the  road,  and  that  there  are  other  oatatanding 
debte  of  the  same  character  against  the  company,  amounting  to 
$7,000  or  98,000.  The  several  judgments  to  satisfy  which  the  sale 
was  made,  amount  to  $9,817.90.  The  amount  of  tolls  received  at 
the  several  gates  levied  on  and  sold  for  the  year  ending  Septem- 
ber  20,  1841,  wa^  $4,288.96. 

It  is  further  admitted  that  an  agreement  was  entered  into  be- 
tween the  several  judgment  creditors  and  the  commissioners  of 
Boss  county  prior  to  the  sale,  which  is  spread  at  length  upon  the 
bill  of  exceptions.  By  the  terms  of  this  contract  it  was  agreed,  ia 
substance,  that  the  judgment  creditors  should  become  the  pur- 
chasers at  sheriffs  sale  in  trust  for  the  county  of  Eoss,  as  the 
county  of  Boss  was  a  large  stockholder  in  the  company,  and 
would  sustain  great  loss  and  sacrifice  if  the  right  of  taking  toll 
should  be  sold  unreservedly  to  an  individual.  On  the  part  of  the 
county  it  was  agreed  that  one-third  of  the  accruing  tolls  should 
be  appropriated  to  the  repair  of  the  road,  and  two-thirds  to  the 
payment  of  the  judgment  creditors  until  their  debts  were  satis- 
479]  fied,  and,  after  these  debts  *were  paid,  then  to  the  payment 
of  other  debts  now  due  from  the  corapanjj.  After  which  these 
tolls  to  be  appropriated  to  finish  the  road  to  the  Boss  county  line. 
And  after  the  road  was  so  completed,  then  the  tolls  were  to  be  to 
the  sole  use  and  benefit  of  Eoss  county  during  the  remaining 
]>eriod  of  time  for  which  the  right  of  receiving  the  tolls  should  be 
purchased. 

The  general  error  is  assigned  that  the  court  of  common  pleas 
erred  in  setting  aside  the  levy  and  sale. 

Creiqhton,  Gesbn,  Lbonabb,  and  Taylob  for  the  plaintifib  in 
error. 

Thurman  and  Thompson,  for  the  defendants. 

Hitchcock,  J.  The  questions  arising  in  this  case  are  of  great 
interest,  inasmuch  as  the  rights  of  the  state,  of  a  county,  and  of 
individuals,  members  of  an  incorporated  company,  are  involved. 
They  are  of  interest,  too,  because  should  they  be  decided  one  way, 
and  should  the  laws  of  the  state  remain  unchanged,  an  end  would, 
in  all  probability,  be  put  to  any  further  improvement  of  the  state 
by  companies.associated  for  the  purpose  of  constructing  turnpike 
roads,  and  the  improvements  of  that  character  already  made 
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would  soon  fall  into  the  hands  of  a  few  individuals,  or  possibly  of 
the  counties  in  which  such  improvements  have  been  made. 

As  evidence  of  this,  it  is  not  necessary  to  go  beyond  the  present 
case.  The  facts  show  that  a  line  of  road,  from  seventeen  to 
twenty  miles  in  length,  has  been  constructed  in  Ross  county,  at 
an  expense  of  more  than  $100,000,  of  which  842,000  has  been  paid 
by  the  county,  and  the  balance  by  the  state  and  individuals.  By 
sherifiTs  sale,  if  that  sale  be  valid,  the  right  of  receiving  the  tblls 
upon  this  road  has  become  vested  in  the  county  of  Ross  for  the 
term  of  sixty  years,  to  the  exclusion  of  the  state  and  the  individ- 
ual corporators;  while  the  tolls,  in  all  probability,  would  in  two 
years  be  sufficient  to  satisfy  the  judgments  under  *which  [480 
the  sale  was  made.  These  considerations,  however,  should  have 
no  further  influence  upon  the  court  than  to  induce  it  carefiilly  to 
examine  the  questions  of  law  raised  and  submitted. 

This  sale  has  been  objected  to  by  the  corporation,  and  has  been 
held  by  the  court  of  common  pleas  to  be  void,  and  has  been  set 
aside.  To  reverse  this  decision  this  writ  of  certiorari  is  prose- 
cuted. In  the  examination  of  the  case,  we  will  consider  the  ob- 
jeotions  to  the  levy  and  sale  as  they  are  presented  upon  the 
record. 

1.  The  first  objection  is,  that  the  right  to  take  toll  was  not,  at 
the  time  the  levy  was  made,  nor  has  it  since  been,  subject  to  levy 
on  execution. 

There  can  be  no  doubt  that  the  right  of  taking  toll  upon  a  turn- 
pike road  is  a  franchise,  and  is  not  at  common  law,  nor  by  our 
law  regulating  judgments  and  executions,  the  proper  subject  upon 
which  to  levy  an  execution.  Such  interests  may  be  subjected  to 
the  payment  of  debts  by  proceedings  in  chancery,  and  to  our  ap- 
prehension that  court  alone  can  give  full  and  adequate  relief. 
Still,  the  legislature  have  power  to  subject  such  interests  to  excu- 
tions  at  law,  and  it  is  supposed  by  plaintiffs  counsel  that  the 
franchise  of  taking  tolls  upon  turnpike  roads  has  been  thus  sub- 
jected in  this  state.  On  February  8,  1826,  an  act  amendatory  to 
the  act  for  the  regulation  of  turnpike  companies  was  passed,  by 
which  it  is  claimed  this  right  i^  conferred. 

The  two  first  sections  of  this  act  are  as  follows. 

"Sec.  1.  In  all  cases  where  any  judgment . biis  heretofore 
been  rendered  against  any  turnpike  company  in  this  state,  which 
shall  remain  unsatisfied  for  fifteen  days  after  the  taking  effect  of 
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this  act;  and  in  all  cases  where  a  judgment  shall  hereafter  be 
rendered  against  any  sach  company,  which  shall  remain  unsatis- 
fied for  fifteen  days  after  the  rendition  thereof,  it  shall  be  lawful 
to  issue  execution  thereon  against  the  goods  and  chattels  of  such 
company,  which  shall  be  levied  upon  and  sold  as  in  other  cases; 
but  if  sufficient  goods  and  chattels  can  not  be  found  to  satisfy  such 
481]  execution,  then  it  shall  bo  lawful  *for  the  officer  holding 
sucU  execution  to  levy  upon  the  right  of  such  company  to  take 
toll  at  any  turnpike  gate  or  gates  within  the  jurisdiction  of  such 
officer,  which  right  ho  shall  advertise  and  sell  as  personal  prop- 
erty; and  the  person  who  will  pay  the  amount  due  upon  such  ex- 
ecution, for  the  right  of  using  such  gate  or  gates,  and  of  taking 
tolls  at  the  same,  for  the  shortest  time,  shall  be  the  purchaser. 

<<  Sec.  2.  That  the  officer  making  sale  of  the  right  to  take  toll 
at  ai^y  gate  or  gates  aforesaid,  shall  give  to  the  purchaser  a  certi- 
ficate thereof,  which  certificate  shall  be  sufficient  to  authorize  the 
purchaser  to  take  possession  of  such  gate  or  gates,  and  to  hold 
the  same  during  the  time  for  which  the  same  was  sold;  and  the 
person  so  purchasing  as  aforesaid  shall  have  the  full  right  to  de- 
mand and  receive  the  same  toll  of  and  from  all  passengers  passing 
through  said  gate  or  gates,  which  shall  have  been  established  and 
posted  up  by  said  company ;  and  during  the  possession  thereof, 
such  purchaser  or  his  agent  shall  conform  to  all  the  rules  and 
regulations  of  such  company  in  the  same  manner  as  required  of 
the  gatherers  of  said  company,  excepting  that  such  purchaser 
shall  hold  for  his  own  use  all  tolls  collected  at  such  gate  or  gates, 
for  and  during  the  time  for  which  such  purchaser  purchased  the 
same ;  provided,  however,  that  whenever  a  judgment  is  entered 
against  any  turnpike  company,  it  shall  be  the  duty  of  the  clerk 
or  justice  of  the  peace,  before  whom  such  judgment  was  obtained, 
to  send  a  bill  stating  the  amount  of  the  judgment  and  costs  to 
some  one  of  the  persons  employed  in  receiving  the  tolls  at  some 
one  of  the  gates  on  such  road,  within  thirty  days  afler  such  judg- 
ment  was  rendered." 

There  can  be  no  doubt  but  that  this  act  makes  ample  provision 
for  the  sale  of  the  franchise  of  taking  toll  upon  execution.  This 
is  not  denied  by  the  counsel  for  the  defendant;  but  they  claim 
that  the  law  has  been  virtually  repealed  so  far  as  relates  to  turn- 
pike companies  incorporated  since  its  passage.  It  is  not  pre- 
tended that  it  has  been  expressly  repealed,  but  that  it  has  been 
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done  by  implication.  This  argument  is  urged  with  much  force 
and  ability.  It  is  a  principle  well  established,  that  ^where  [4S3 
.  a  statute  is  passed  which  conflicts  with,  contradicts,  or  is  incon- 
sistent with  a  former  statute,  the  latter  must  have  effect.  If  the 
two  can  not  stand  together  the  former  must  give  way ;  it  will  be 
considered  as  repealed.  It  would,  however,  be  a  little  extraor- 
dinary to  hold  that  a  general  law  of  the  land  was  repealed  by  an 
act  of  incorporation.  Still,  if  the  act  of  incorporation  contains 
provisions  contrary  to  the  general  law,  that  general  law  being 
previous  in  date,  can  not  be  applied  to  the  corporation  thus  formed. 

At  the  time  of  the  passage  of  the  law  of  1826,  above  cited, 
although  there  were  many  turnpike  roads  upon  paper  within  the 
State  of  Ohio,  there  had  in  fact  been  but  two  or  three  constructed 
or  been  put  in  a  way  of  being  constructed.  It  was  not  until 
after  the  passage  of  the  act  of  March  24,  1837,  ^*to  authorize  a 
loan  of  credit,  by  the  State  of  Ohio,  to  railroad  companies,  and  to 
authorize  subscriptions,  by  the  state,  to  the  capital  stock  of  turn- 
pike, canal,  and  slack-water  navigation  companies,"  that  the  peo- 
ple of  the  state  engaged  to  any  considerable  extent  in  construct- 
ing such  roads. 

In  order  to  show  that  the  act  of  1826  has  been  repealed,  sO  far 
as  relates  to  the  Ohillicothe  and  Milford  Turnpike  Company,  the 
charter  of  that  company  is  referred  to,  and  several  things  noted 
as  being  inconsistent  with  this  law.  It  is  said,  that  by  the  act  of 
1826  the  purchaser  *' shall  have  full  right  to  demand  and  receive 
the  same  toll,  of  and  from  all  passengers  passing  such  gate  or 
gates,  which  shall  have  been  established  and  posted  up  by  such  com- 
pany," That  is,  the  purchaser  shall  have  the  same  tolls  which 
the  company  shall  have  established  and  posted  up  in  pursuance 
of  section  17  of  the  act  to  which  this  is  an  amendment.  By  a 
provision  to  section  10  of  the  act  of  incorporation  of  this  com- 
pany, it  is  declared  "  that  the  legislature  may,  at  any  time  after 
the  expiration  of  five  years  from  the  completion  of  said  road, 
make  any  alteration  in  the  rates  of  toll  aforesaid.'*  It  is  supposed 
there  is  an  inconsistency  in  these  two  provisions. 

If  the  legislature  intended,  by  the  act  of  1826,  to  confer  upon 
*he  purchaser  all  the  rights  of  the  corporation  over  that  *part  [483 
of  the  road,  on  which  by  his  purchase  he  had  the  right  to  take 
toll,  and  to  fix  the  rate  of  toll  for  the  whole  period  of  time  (or 
whicb  the  purchase  was  made  as  it  had  then  been  fixed  by  the 
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company,  here  would  be  an  inconsistoncy.  Bat  if  the  intention 
was  merely  to  confer  the  same  right  to  take  toll  as  was  before  the 
purchase  vested  in  the  company,  then  the  inconsistency  would  be 
removed.  This  I  suppose  to  have  been  the  real  intention  of  the 
law,  although  it  is  not  clearly  expressed.  Give  the  law  this  con- 
struction, and  all  the  apparent  inconsistencies  between  it  and  the 
act  incorporating  the  Milford  and  Ohillicothe  Turnpike  Company 
will  be  removed.  The  right  to  take  toll,  if  it  would  cease  had 
there  been  no  sale,  and  had  the  right  remained  in  the  company, 
will  cease  althongh  that  right  is  transferred  to  the  purchaser.  If, 
the  road  being  out  of  repair,  the  company  could  not  take  toll, 
neither  can  the  purchaser.  If,  the  road  not  being  finished  within 
a  specified  time,  the  right  to  take  toll  by  the  company  will  be  for- 
feited, so,  under  similar  circumstances,  will  the  right  of  the  pur- 
chaser be  forfeited.  To  give  any  other  construction  to  the  law 
would  be  to  hold  that  a  purchaser  at  sherifiTs  sale  might  acquire«a 
better  right  or  title  than  had  the  judgment  debtor. 

2.  The  next  reason  assigned  for  setting  aside  this  sale  is,  because 
the  State  of  Ohio  was,  at  the  time  of  said  levy,  and  still  is,  the  owner 
of  a  moiety  of  the  stock  of  said  company. 

This  objection  is  based  upon  the  proposition  that,  whatever  may 
be  the  situation  of  other  companies,  the  law  of  1826  is  not  in  force 
against  those  companies  in  which  the  state  is  a  stockholder. 

There  is  much  diflBculty  in  disposing  of  this  objection.  The  state, 
as  such,  can  not  be  subjected  to  an  action  at  the  suit  of  one  of  its 
citizens,  and  of  course  its  property  can  not  be  subjected  to  an  ex- 
ecution, for  there  can  be  no  execution  unless  there  is  first  an  action 
and  a  judgment.  But  if  the  state  becomes  interested  as  a  stock- 
holder in  a  corporation,  such  interest  will  not  protect  the  corpora- 
tion from  a  suit,  nor  will  it  protect  the  property  of  the  corporation 
from  execution.  But  the  state  may  lend  its  aid  to  a  corporation 
484]  under  such  laws  '''and  under  such  circumstances,  that  its 
interests  in  the  corporation  shall  not  be  subject  to  the  ordinary 
process  of  execution.  If  the  state  becomes  interested  in  a  corpora- 
tion, it  must  be  in  pursuance  of  laws  previously  enacted,  and  those 
laws  are  of  the  same  obligatory  force  as  any  other  laws  passed  by 
the  legislature.  They  must  be  executed,  and  if  they  can  not  be  car- 
ried into  execution  without  interfering  with  pi^e-existing  laws, 
those  pre-existing  laws  must  so  far  be  considered  as  repealjBd. 

In  the  law  authorizing  the  loan  of  the  credit  of  the  state  to  rail- 
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road  companies,  and  authorizing  a  sabscription  of  stock  to  tarn- 
pike,  canal,  and  slack-water  navigation  companies,  great  care  has 
been  taken  to  protect  the  interests  of  the  state,  and  to  secare  to  it 
its  dividends  in  proportion  to  the  amount  of  money  paid  upon  its 
stock.  No  advance  of  money  is  to  be  made  on  turnpike  stock  un- 
til an  equal  amount  has  been  previously  advanced  by  individual 
stockholders.  No  part  of  the  money  advanced  by  the  state  is  to 
be  applied  "  other  than  in  the  actual  construction  of  such  road," 
and  the  necessary  fixtures,  right  of  way,  etc.  By  an  amendatory 
act  passed  on  March  21, 1841,  it  is  made  the  duty  of  the  board  of 
directors  of  each  and  every  turnpike  road  company,  annually,  or 
semi-annually,  as  the  case  may  be,  to  declare  a  dividend  of  all 
tolls  and  fines  received  upon  said  road,  first  deducting  ''from  the 
gross  amount  of  receipts,  the  amount  actually  expended  for  the 
necessary  and  permanent  repairs  of  such  road,  if  the  whole  of  said 
road  be  in  public  use,  and  if  not,  then  the  amount  so  expended  in 
repairs  of  such  portion  as  was  in  actual  use  during  the  time  such  tolls 
or  other  revenues  were  accumulated"  No  provision  is  made  that  any 
deduction  shall  be  made  for  the  payment  of  debts,  for  repairs  upon 
any  other  parts  of  the  road  except  such  as  were  in  actual  use,  nor 
for  expenses  in  further  extending  the  road. 

In  section  2  of  this  act,  it  is  provided  that  any  and  every  com- 
pany upon  the  use  of  whose  works  revenues  have  accumulated,  the 
directors  of  which  shall  have  failed  to  make  dividends,  or  report 
the  same,  or  when  the  *toUs  or  other  revenues  shall  have  [485 
been  appropriated  to  the  further  jsompletion  of  the  road,  shall  make 
out  and  certify  to  the  auditor  of  state,  the  amount  of  moneys  so 
received,  after  deducting  the  amount  expended  in  necessary  re- 
pairs, ''  upon  such  part  of  such  works  in  public  use/'  It  is  then 
made  the  duty  of  the  auditor  to  draw  upon  the  company  for  the 
amount  of  dividends  due  the  state  in  proportion  to  its  stock,  whether 
the  dividends  are  made  or  accrue  under  the  first  or  second  section 
of  the  act.  ^ 

And  it  is  further  provided  that  if  any  company  shall  fiiil  to 
make  report  in  accordance  with  sections  1  and  2  of  the  act,  or 
shall  refuse  to  pay  any  draft  drawn  by  the  auditor  of  state,  such 
company  shall  forfeit  and  pay  for  every  such  offense  the  sum  of 
8500,  to  be  recovered  by  action  of  debt. 

It  is  clear  from  these  several  provisions  of  law,  that  the  direct- 
ors of  a  turnpike  company  in  which  the  state  is  interested,  can 
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not  appropriate  the  tolls  of  the  company  to  the  payment  of  ita 
debts  in  such  manner  as  to  prevent  the  state  from  receiving  its 
dividends.  And  it  certainly  would  seem  to  be  inconsistent  that 
that  should  be  done  indirectly  through  the  instrumentality  of  the 
lAw  of  1826,  which  can  not  be  done  directly.  If  that  law  is  in 
force,  through  its  instrumentality  the  state  may  be,  and  in  all 
probability  will  be,  deprived  not  only  of  these  dividends,  but  firom 
the  receipt  of  anything  in  return  for  the  large  amount  of  money 
invested  in  turnpike  companies  and  in  kindred  associations. 

It  is  proper  here  to  refer  to  another  statute,  and  that  is  the  law 
of  March  23,  1840,  **  to  regulate  the  receipt  and  disbursement  of 
the  canal  fund." 

Section  2  of  this  act  provides :  *'  That  all  moneys  arising  from 
tolls  and  water-rents,  all  dividends  arising  from  stock  in  incorpo- 
rated companies  of,  or  upon  public  works,  wherein  the  state  is  a 
stockholder,  and  all  revenues  arising  from  taxation  for  canal  pur- 
poses, or  purposes  of  public  improvements,  shall  be  in  like  manner 
certified  and  paid  into  the  state  treasury,  and  charged  to  the 
486]  treasurer  as  a  Separate  fund,  and  such  fund,  with  the  ex- 
ception of  so  much  of  the  revenue  arising  from  taxation  as  may 
be  appropriated  to  the  sinking  fund^  shall  only  be  drawn  (or  the 
purpose  of  paying  repairs  upon  the  canals  or  other  public  works, 
the  property  of  the  state,  and  for  the  payment  of  interest  on  the 
public  debt;  the  purpose  of  all  drafts  being  distinctly  sot  forth 
upon  the  face  thereof" 

If  the  law  of  1826  is  in  force,  the  provisions  of  this  section  of 
the  law  may,  in  part  at  least,  be  defeated.  By  this  section  the 
revenue  derived  from  turnpike  stock  is  expressly  appropriated  to 
the  payment  of  the  interest  of  the  public  debt.  By  operation  of 
the  law  of  1826,  it  may  be  diverted  from  that  object  and  appro- 
priated to  the  payment  of  debts  due  from  turnpike  companies. 

From  a  careful  examination  of  the  acts  before  cited,  and  com- 
paring them  with  the  law  of  1826, 1  incline  to  the  opinion  that 
this  latter  law  must  be  held  to  be  inoperative  as  to  those  turnpike 
companies  in  which  the  state  is- a  stockholder,  but  as  a  court,  we 
are  not  prepared  so  to  decide  without  further  reflection.  It  is  a 
doubtful  question.  Those  doubts  might  be  easily  resolved  or  re- 
moved by  that  branch  of  the  government  whose  duty  it  is,  by 
good  and  wholesome  laws,  to  protect  as  well  the  interests  of  the 
state  as  of  the  citizens  of  the  state. 
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3.  The  third  objection  to  this  sale  is,  that  no  bill  stating  the 
amount  of  said  jadgmont  and  costs  was  ever  sent  by  the  clerk  of 
said  court,  or  any  one  else,  to  some  one  of  the  persons  employed 
in  receiving  the  tolls  at  some  one  of  the  gates  on  said  road,  within 
thirty  days  after  the  judgment  rendered. 

Whether  this  objection  is  well  taken,  must- depend  upon  the 
proper  construction  of  the  statute  of  1826.  By  this  statute  an  ex« 
traordinary  mode  of  proceeding  is  authorized  to  enable  creditors 
to  enforce  their  claims  against  turnpike  companies — a  mode  of 
proceeding  entirely  unknown  to  the  common  law,  or  to  any  pre- 
vious practice  of  this  state.  It  is  therefore  proper  that  any  per- 
son who  would  avail  himself  of  the  provisions  of  the  act  should 

.  be  held  to  a  strict  compliance  with  its  requisitions. 

*The  act  provides  that  in  all  cases  where  a  judgment  has  [487 
been  rendered,  or  shall  hereafter  be  rendered,  against  any  turnpike 
company  in  this  state,  which  shall  remain  unsatisfied  for  fifteen 
days  after  the  passage  of  the  act,  or  for  fifteen  days  after  the  ren- 
dition of  the  judgment,  as  the  case  may  be,  it  shall  be  lawful  to 
issue  execution  thereon  against  the  goods  and  chattels  of  such 
company,  which  shall  be  levied  upon  and  sold  as  in  other  cases, 
Bo  far  there  is  no  innovation.  Without  this  law  the  goods  of  the 
company  might  have  been  seized  and  sold  upon  execution.  The 
statute  next  goes  on  to  provide,  that  if  there  be  no  sufficient  goods 
and  chattels,  then  the  execution  may  be  levied  upon  the  right  of 
the  company  to  take  tolls  at  any  turnpike  gate  or  gates  within 
the  jurisdiction  of  the  officer,  who  shall  advertise  and  sell  such 
right  as  personal  property,  and  the  person  who  will  pay  the 
amount  due  upon  the  execution  for  the  right  of  taking  tolls  for 
the  shortest  time,  shall  be  the  purchaser;  and  the  officer  making 
the  sale  shall  give  to  the  purchaser  a  certificate  of  the  sale,  which 
ehall  be  sufficient  to  authorize  him  to  take  possession  of  such  gate 
or  gates,  and  hold  the  same,  and  have  the  right  to  demand  and  re- 
ceive the  tolls,  etc.,  '^provided  however,  that  when  any  judgment 
is  entered  against  any  turnpike  company,  it  shall  be  the  duty  of 
the  clerk,  or  justice  of  the  peace  before  whom  such  judgment  was 
obtained,  to  send  a  bill,  stating  the  amount  of  judgment  and  cost, 
to  some  one  of  the  persons  employed  in  receiving  the  tolls  at  some 
one  of  the  gates  on  such  road,  within  thirty  days  after  such  judg- 
ment is  rendered." 

(      On  the  part  of  the  plaintiff  it  is  contended  that  this  proviso  is 
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merely  directory.  That  it  imposes  a  duty  upon  the  clerk,  or  jus- 
tice of  the  peace,  which  they  are  bound  to  perform,  and  that  the 
neglect  of  these  officers  ought  not  to  operate  to  the  injury  of  the 
purchaser.  This  would  be  a  good  argument  if  the  attempt  was 
to  impeach  the  sale  collaterally,  and  the  purchaser  was  a  stranger. 
This  is,  however,  a  direct  attempt  to  set  aside  the  sale,  not  col- 
laterally to  impeach  it,  and  the  purchaser  is  one  of  the  judgment 
creditors  at  whose  suit  the  property  was  sold.  The  argument  is 
488]  not  without  force  as  the  *case  is  now  presented.  It  is  based 
upon  a  supposed  incongruity  in  the  law  upon  any  other  construc- 
tion, because  it  is  said  that  thirty  days  are  allowed  within  which 
to  give  this  notice;  still,  the  execution  may  be  levied  after  fifleeu 
days,  and  the  right  sold  in  twenty-five.  We  apprehend,  however, 
that  this  proviso  is  in  the  nature  of  a  condition.  It  must  be  com- 
plied with  before  the  right  to  levy  upon  the  right  to  take  tolls 
attaches. 

The  judgment  is  perfect  without  this  notice.  The  judgment 
creditor  may  have  execution,  and  whether  there  has  been  notice 
or  not,  it  may  be  levied  upon  the  goods  and  chattels  of  the  defend- 
ants. But  if  the  intention  be  to  acquire  the  privilege  of  selling 
the  right  to  take  tolls,  the  terms  of  the  proviso  or  condition  must 
be  complied  with.  A  bill,  stating  the  amount  of  judgment  and 
costs,  must  be  sent  to  one  of  the  persons  employed  in  receiving 
tolls  at  some  one  of  the  gates.  It  must  bo  done  within  thirty  days 
after  the  rendition  of  the  judgment,  otherwise  the  privilege  of 
levying  upon  the  franchise  is  forever  lost.  It  may  be  done  im« 
mediately  upon  the  rendition  of  the  judgment,  and  then  the  exe- 
cution can  be  levied  upon  the  franchise  at  the  end  of  fifteen  days^ 
and  the  franchise  itself  may  be  sold  at  the  end  of  twenty -five 
days.    There  is  no  incongruity  in  this. 

But  it  is  said  that,  if  the  clerk  or  justice  of  the  peace  should  fail 
to  send  this  bill,  the  judgment  creditor  may  sustain  a  loss.  I  ap- 
prehend, however,  that  the  plaintiff's  counsel  are  mistaken  as  to 
the  duties  of  the  clerk  or  justice  of  the  peace.  True,  it  is  made 
the  duty  of  these  officers  to  send  this  bill.  So  it  is  the  duty  of 
these  officers  to  issue  mean  and  final  process,  but  they  are  not 
bound  to  do  it,  neither  ought  they  to  do  it  without  the  direction 
of  the  party  interested.  Neither  are  they  bound  to  send  this  bill 
without  the  direction  of  the  party  interested.  !'t  is  for  the  judg- 
ment creditor  to  see  that  the  thing  is  done.  If,  upon  application, 
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the  clerk  or  jnstice  of  the  peace  should  refuse  to  make  out  the 
bill,  they  would  be  liable  in  the  same  manner  they  would  for  re- 
fasing  to  issue  executions,  or  to  perform  any  other  minstorial  act. 
*If  there  were  any  judgments  in  existence  at  the  time  of  [489 
the  passage  of  the  act,  the  proviso  does  not  affect  them.  It  man- 
ifestly was  intended  to  apply  only  to  the  judgments  which  should 
be  rendered  afler  the  act  took  effect. 

In  the  opinion  of  the  court,  the  third  objection  to  the  levy  and 
sale  was  well  mad«,  and  properly  sustained  by  the  court  of  com- 
mon pleas.  No  bill  of  the  judgment  and  cost  having  been  fur- 
nished as  required  by  the  law,  the  franchise  of  taking  toll  could  not 
be  levied  upon  and  sold  to  satisfy  this  judgment,  and  never  can  be. 

4.  The  iourth  objection  to  the  sale  is  on  account  of  the  agree- 
ment set  forth  in  the  bill  of  exceptions  between  the  judgment 
creditors  and  the  commissioners  of  Ross  county,  in  pursuance  of 
which  the  purchase  was  made. 

In  the  opinion  of  the  court,  this  objection  is  equally  fatal  with  the 
last.  In  sheriffs'  sales,  everything  should  be  fair,  and  any  agreement 
between  two  or  more  to  prevent  competition,  will  avoid  such  sale, 
provided  any  one  engaged  in  such  combination  becomes  a  pur- 
chaser. We  have  no  doubt  that  the  agreement  in  this  case  was  of 
that  character.  The  object  is  explicitly  declared  to  be,  to  prevent 
the  interest  from  falling  into  the  hands  of  an  individual.  The. 
debt  of  the  creditors  was  not  satisfied  by  it.  As  to  them,  it  is 
only  a  change  as  to  the  body  to  whom  they  give  credit.  Previous 
to  the  sale,  they  had  given  credit  to  the  turnpike  company,  sub- 
sequently to  the  county  of  Ross,  with  a  pledge,  however,  that  two- 
thirds  of  toll  arising  from  the  road  should  be  appropriated  to  the 
payment  of  their  debts.  It  was,  in  truth,  a  cunningly  devised 
scheme,  by  which  one  of  the  stockholders  of  this  company  was  to 
get  rid  of  her  co-stockholders,  and  appropriate  their  joint  labors 
and  expenditures  to  her  own  benefit.  A  sale  made  under  such 
circumstances  can  not  be  sustained. 

It  is  unnecessary  to  examine  the  other  three  objections  which 
are  made  to  the  sale  in  this  case.  It  may  be  proper,  however,  to 
say  that  we  see  nothing  in  them  which  would  induce  us  to  hold 
that  the  sale  was  void,  had  it  been  otherwise  conducted  in  con- 
formity with  law. 

*The  order  of  the  court  of  common  pleas  is  affirmed  with  [490 
costs.    Judgment  affirmed. 
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John  Taylor  et  al.  v.  Charles  W.  Wetmore  et  al. 

Where  a  letter  of  credit  is  addressed  to  a  particular  firm,  no  one  else  can  rel} 

on  it  as  a  guaranty. 
Where  a  bill  of  goods  ie  taken  upon  the  faith  of  a  letter  of  credit,  notice  of 

it  must  be  given  at  once  to  the  guarantor. 

This  is  an  action  of  assampsit  from  the  county  of  Portage. 

The  declaration  contains  two  special  counts.  In  the  first,  it  is 
averred  that  one  C.  D.  Parrar,  on  November  26,  1836,  being 
desirous  of  purchasing  a  general  assortment  of  goods  in  the  city 
of  Pittsburg,  for  a  retail  country  store,  on  a  credit,  and  being  un- 
known to  the  business  men  of  said  city,  applied  t>o  the  defendants, 
Messrs.  Wetmores,  then  doing  business  at  Cuyahoga  falls,  in 
Portage  county,  for.  a  general  letter  of  credit,  directed  to  some 
one  or  more  of  their  correspondents  in  the  said  city  ot  Pittsburg, 
by  means  of  which  the  said  Farrar  might  be  enabled  to  make  bis 
purchases ;  and  the  said  defendants  upon  such  application,  made 
and  delivered  to  Mr.  Furrar  a  letter  of  credit,  or  written  guaranty, 
addressed  to  Messrs.  A.  D.  McBride  &  Co.,  merchants,  in  Pitts- 
burg, in  the  words  following : 

"  Cuyahoga  Falls,  November  26, 1836. 
"  Messrs.  A,  D.  McBride  &  Oo. 

"Gentlemen:  Mr.  C.  D.  Farrar  has  concluded  to  purchase  a  few 
goods;  we  have  that  confidence  in  Mr.  Farrar,  that  we  will  say 
that  we  will  be  responsible  to  the  amount  of  92,000  for  goods 
delivered  him.    We  are  truly, 

"  C.  W.  &  S.  D.  Wetmore." 

And  which  said  letter,  the  plaintiffs  aver  was  taken  by  Mr. 
Farrar,  and  presented  to  Messrs.  McBride  &  Go.  at  Pittsburg,  who 
retained  it,  as  security  for  themselves  and  such  other  merchants 
491]  *in  the  said  city,  as  should,  at  that  time,  and  on  the  faith 
of  said  guarranty,  sell  goods  on  a  credit  to  the  said  Farrar, 

It  is  also  averred  that  Mr.  Farrar  was  unable  to  obtain  a 
general  assortment  of  goods  from  the  house  of  the  Messrs.  Mc- 
Brides,  whose  business  was  confined  to  that  of  grocers,  and  there- 
fore he  made  application  to  the  plaintiffs,  upon  the  strength  of  the 
said  guaranty,  then  in  the  hands  of  McBride  &  Co.  referring  the 
plaintifis  to  the  house  of  McBride  &  Co.  and  to  the  said  guaranty; 
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that  the  plaintiffs  did  in  fact,  call  upon  McBride  k  Co.,  examined 
the  letter  of  credit,  and  being  satisfied  with  their  statements  in 
regard  to  the  responsibility  of  the  defendants,  and  of  the  guaranty, 
in  consideration  thereof,  sold  and  delivered  to  Mr.  Farrar,  upon  a 
credit  of  six  months,  a  bill  of  dry  goods,  amounting  to  9760.75;  of 
all  which  the  defendants  had  due  and  timely  notice.  The  plaint- 
iffs then  aver  that  the  credit  has  expired,  and  that  Farrar  has 
omitted  to  pay,  etc. 

The  second  count  states  that  on  November  6,  1836,  etc.,  in  con- 
sideration that  the  plaintiffs  at  the  special  instance  and  request 
of  the  defendants,  would  sell  to  said  Farrar,  on  credit,  all  such 
goods  as  said  Farrar  should  have  occasion  for  and  require  of  said 
plaintiffs  in  their  trade  and  business  of  wholesale  dry -goods  mer- 
chants, they,  the  defendants,  undertook  and  promised  to  pay  the 
plaintiffs  therefor;  this  count  then  avers  the  sale  and  delivery  of 
goods  to  the  amount  of  $760.75,  on  a  certain  credit,  agreed  upon 
between  the  parties,  that  the  credit  had  expired,  that  Farrar  had 
cot  paid,  of  which  the  defendants  had  notice;  avers  their  liability, 
and  breach  in  the  non-payment. 

To  this  declaration  the  defendants  filed  their  plea  of  the  general 
issue. 

The  testimony  submitted  on  the  part  of  the  plaintiffs,  proves : 
1.  The  execution  and  delivery  of  this  mercantile  guaranty,  as  set 
forth  in  the  first  count  of  the  declaration;  and  2.  That  a  few  days 
after  its  date,  it  was  handed  to  the  firm  of  McBride  &  Company, 
who  not  being  dealers  in  dry  goods,  the  ^witness,  who  was  [493 
a  partner  of  the  last  mentioned  firm,  went  with  Mr.  Farrar  to  the 
plaintiffs,  and  the  said  guaranty  was  shown  to  Mr.  Taylor,  one  of 
the  plaintiffs;  the  witness  stated  to  Mr.  Taylor,  that  he  had  sold  a 
bill  of  groceries  on  the  strength  of  the  letter,  and  Mr.  Taylor  then 
said  he  would  sell  a  bill  of  goods  on  the  strength  of  the  samCj  and 
Mr.  Farrar  accordingly  obtained  the  goods.  The  clerk  and  sales- 
man of  the  plaintiffs  grove  the  amount  of  the  goods  sold  to  be 
8760.75,  and  on  a  credit  of  six  months. 

The  evidence  on  the  part  of  the  defendants  proves  that  Farrar 
was  in  business  at  Cuyahoga  Falls  from  December,  1836,  until 
April  or  May,  1837,  when  he  transferred  all  his  goods  to  the  de- 
fendants, and  closed  his  store.  That  be  paid  none  of  his  debts  in 
Pittsburg,  That  in  September,  1837,  the  witness  was  present  at 
a  conversation  between  Taylor,  one  of  the  plaintiffs,  and  C.  TV. 
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Wetmore,  one  of  the  flefendants,  in  which  the  defendant  asked 
Taylor,  if  he  considered  him  responsible,  either  legally,  morally, 
or  honorably,  for  the  goods  Farrar  had  purchased  of  him.  To 
which  Taylor  replied  he  did  not,  bat  that  the  defendants  had 
more  goods  in  their  possession,  received  of  Farrar,  than  they  were 
holden  to  the  house  of  McBride  for;  that  the  goods  would  amount 
to  S500  or  $700.  To  this  the  defendant  replied  he  did  not  know 
how  that  was;  that  there  was  also  left  with  them,  by  Farrar,  notes 
and  accounts  to  the  amount  of  about  9200,  and  what  they  could 
not  make  up  out  of  them,  must  be  made  up  out  of  the  goods ;  and 
if  there  was  any  balance,  so  far  as  he  was  concerned,  that  should 
go  to  the  plaintiffs. 

BiRCHARD,  for  the  plaintiffs,  insisted  that  the  letter  of  the  de- 
fendants was  a  general  letter  of  credit,  authorizing  any  one  to  trust 
Farrar  on  their  responsibility,  and  that  the  undertaking  was 
absolute  and  unconditional,  and  therefore  no  notice  was  necessary. 
He  cited  Mclver  t;.  Richardson,  1  Maule  &  Selw.  557 ;  Lawrason 
V.  Mason,  3  Cranch,  492;  Duval  r.  Trash,  12  Mass.  155;  McClung 
i;.  Means,  4  Ohio,  196;  Hargrave  v,  Smee,  19  Bng.  Com.  Law,  69. 
493]  *Otis  &  Turner,  for  the  defendants,  maintained  that  they 
could  be  made  responsible  only  to  McBrido  &  Co.,  to  whom  the 
letter  was  addressed,  and  that  the  plaintiffs  ought  to  have  notified 
the  defendants  that  they  had  sold  the  ^oods  to  Farrar  on  the  faith 
of  their  letter.  Miller  t>.  Stewart,  9  Wheat.  702;  Bacon  v,  Ches- 
ney,  2  Eng.  Com.  Law,  352;  Myers  v.  Edge,  7  Terra,  254;  Grant 
V,  Naylor,  4  Cranch,  224 ;  Robins  t;.  Bingham,  4  Johns.  476;  Walsh 
V.  Bailie,  10  Johns.  180 ;  Penoyor  v,  Watson,  16  Johns.  100 ;  Combe 
V.  Wolfe,  21  Eng.  Com.  Law,  253 ;  Hunt  v.  Smith,  17  Wend.  179; 
Dobbin  v.  Bradley,  17  Wend.  422;  Glyn  r.  Hestel,  4  Bng.  Com. 
Law,  72 ;  Pidcock  v.  Bishop,  10  Eng.  Bom.  Law,  197 ;  McClung  v. 
Means,  4  Ohio,  196;  Lawson  v.  Mason,  3  Cranch,  492;  Wright  v. 
Johnson,  8  Wend.  512;  Russel  v,  Clarke,  7  Cranch,  69;  Adams  w. 
Jones,  12  Pet.  207 ;  Lee  v.  Dick,  10  Pet.  482  ;  Edmonson  r.  Drake, 
5  Pet.  624;  Douglas  v.  Reynolds,  7  Pet.  113;  Ludlow  v.  Simons,  2 
Caines  Cas.  1 ;  Massy  r.  Raynor,  22  Pick.  223 ;  Babcock  v.  Bryant, 
12  Pick.  133;  Adams  v.  Jones,  12  Pot.  213. 

Wood,  J.    Under  the  averments  in  the  declaration,  and  the  tes- 
timony submitted,  are  the  plaintiffs  entitled  to  judgment? — ^and  I 
may  here  remark,  in  the  outset,  in  this  case,  that  I  know  of  no 
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arbitrary  rule  applicable  to  actions  fouDded  upon  mercantile 
guaranties,  which  creates  obligations  between  the  parties  to  which 
they  have  neither  expressly  nor  impliedly  assented.  In  all  actions 
founded  in  contract,  the  agreement  as  set  forth  must  be  proved,  or 
the  circumstances  existing  between  the  .parties  must  be  such  as 
to  leave  it  clearly  to  be  inferred.  In  enforcing  them,  courts  of 
justice,  though  they  may  sometimes  be  confined  by  technical 
rules,  always  endeavor  to  ascertain  the  understandings  and  in- 
tentions of  the  parties,  and  these  are  considered  as  the  essence  of 
their  agreements  in  carrying  them  into  execution.  Mercantile 
guaranties  are  either  general  or  special;  though  a  single  letter  of 
credit  may  bear  upon  its  face  both  of  these  distinctions.  It  may 
be  general,  as  to  the  whole  word,  to  whom  the  bearer  may  be  ac- 
credited, and  to  *any  portion  of  whom,  at  his  own  option,  [494 
he  may  make  the  guarantor  a  debtor,  and  special,  as  to  the  amount 
of  the  credit ;  or  unlimited  or  general  in  the  amount,  and  special 
as  to  the  parties. 

The  first  inquiry  which  arises  here,  is,  whether  the  guaranty  in 
question  is  not  special  as  to  persons.  It  is  directed  to  the  house 
of  McBrido  &  Co.,  in  the  city  of  Pittsburgh,  and  nothing  upon 
its  face  evincing  an  intention  to  give  Farrar  credit,  or  to  incur 
responsiDility  with  any  other  house. 

The  counsel  for  the  plaintiff  here  admit,  that  a  surety  can  not 
be  held  beyond  the  terms  of  his  engagement,  but  they  insist  that 
although  it  is  addressed  only  to  McBride  &  Go.  as  it  does  not 
say  *'  we  will  be  responsible,  ^o  yow,"  it  is  a  letter  of  credit  to  any 
other,  who  will  advance  the  goods.  It  seems  to  us,  this  reasoning 
is  more  ingenious  than  sound.  The  guaranty  being  addressed  to 
A.  D.  McBride  &  Co.,  it  is  to  them  the  defendants  speak  when 
they  say,  "  we  will  be  responsible  to  the  amount  of  $2,000 ;  "  and  it 
contains  no  general  terms,  by  which  either  Farrar,  or  the  house 
of  McBride,  had  the  authority  to  transfer  it  to  the  plaintiflfs,  and 
they  to  make  the  defendants  their  guarantors,  without  their  assent, 
express  or  implied. 

But  another  question  is  made,  which  may  as  well  be  settled, 
though  the  want  of  a  privity  of  contract  is  decisive  of  this  count 
in  the  declaration  as  appears  upon  its  face.  It  is  said  by  the  de- 
fendants' counsel,  that  had  this  guaranty  been  addressed  to  the 
plaintiffs,  in  order  to  fix  the  defendants'  liability,  notice  was  nec- 
essary to  be  given  to  them  by  the  plaintiffs  that  they  bad  acted  on 
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snch  guaranty  and  had  delivered  the  good^.  This  is  resisted  by 
the  couDsel  for  the  plaintiffs,  who  claim  the  guaranty  to  be  a  posi- 
tive and  original  promise,  and  notice^  therefore,  unnecessary. 

The  language  of  the  guaranty  seems  to  us  clearly  to  convey  the 
meaning  that  if  the  house  of  McBride  &  Co.,  would  sell  goods  to 
any  amount  not  exceeding  $2,000,  the  defendants  would  be  re- 
sponsible that  the  vendee,  Farrar,  should  pay  for  them  at  such 
495]  time  as  he  should  agree  to  make  payment,  and  if  *he  did 
not  pay,  they,  the  defendants,  would.  If  this  interpretation  be 
right,  the  promise  is  clearly  what  may  be  termed  collateral.  Book- 
man V,  Hale,  17  Johns.  141,  is  cited  as  an  authority  that  notice  is 
not  neoessary  to  entitle  the  plaintiffs  to  recover.  The  defendant 
wrote  to  the  plaintiff,  to  whom  others  were  indebted,  that  it  would 
be  hard  for  one  of  them  to  pay,  desired  the  plaintiff  to  show  him 
some  lenity,  and  then  says,  "I  will  stand  responsible,  if  you  please.*' 
Spencer,  who  gave  the  opinion  of  the  court,  says:  It  can  not  be 
pretended  this  was  an  absolute,  unconditional,  guaranty,  and  it 
was  held  that  notice  was  necessary.  Piatt,  Justice,  dissented ;  but 
unless  a  dissenting  opinion  be  the  greater  authority,  this  case  does 
not  help  the  plaintiffs.  In  7  Cranch,  70,  it  is  laid  down  as  a  gen- 
eral rule,  in  cases  of  guaranty,  to  be  the  duty  of  him  who  gives 
credit  to  another,  upon  the  responsibility  of  a  third  per^n,  im- 
mediately to  give  notice  to  the  latter  of  the  extent  of  his  engage- 
ments. In  12  Pet.  207,  the  Supreme  Court  of  the  United  States 
have  declared,  that  upon  a  letter  of  credit,  addressed  to  a  partic- 
ular person,  or  to  persons  generally,  foi;  a  future  credit,  to  be  given 
to  a  party,  in  whose  favor  the  guaranty  is  drawn,  to  charge  the 
guarantor,  notice  is  necessarily  to  be  given  to  him,  that  the  person 
giving  the  credit  has  acted  upon  the  guaranty,  and  has  given 
credit  on  the  faith  of  it,  and  that  this  is  no  longer  an  open  ques- 
tion. 

This  notice  should  be  given  immediately  on  closing  the  trans- 
action, for  such  notice  may  be  most  material  to  the  guarantor  in 
:  relation  to  his  dealings  with  him  for  whom  he  has  volunteered  his 
responsibility  or  credit.  The  cases  to  which  reference  has  been 
made,  are  clearly  decisive  of  the  cause  of  action  laid  in  this  count 
upon  the  last  point  raised ;  for  the  evidence  shows  the  guaranty 
was  received  by  the  plaintiffs,  and  the  goods  delivered  early  in 
November,  and  no  notice  is  proved  to  the  defendants  until  Sep- 
tember following 
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As  to  the  second  count . 

Here  again  is  a  guaranty  for  goods  to  be  delivered  on  a  futare 
credit,  and  the  same  objection  applies  as  to  the  want  of  proof  of 
notice  and  privity  of  contract,  and  even  if  this  declaration 
Contained  the  common  counts,  there  is  no  proof  to  show  [496 
any  balance  of  goods  in  the  defendants'  hands,  after  their  own 
liabilities  for  Farrar  were  discharged,  to  render  them  liable  on 
any  express  promise.  There  are  no  circamstancee  which  wonld 
raise  an  implied  one ;  bat  there  is  the  express  declaration  of  one 
of  tbe  plaintiffs  that  he  did  not  consider  the  defendants  either 
legally,  morally,  or  honorably  obligated  to  pay  Farrar*s  liabili- 
ties to  them.  In  no  aspect  of  the  case  are  the  plainti£b  entitled 
to  judgment.    Judgment  for  the  defendants. 


6.  J.   MoMUBGHET  ET  AL.  V.  BOBINSON  &  EaIN. 

On  a  bill  drawn  March  20tb,  due  at  four  months,  a  demand  and  notice  gn  the 
22d  is  not  good. 

"No  protest  of  the  dishonor  of  a  bill,  drawn  by  a  citizen  of  one  state  on  a  citi- 
zen of  another,  is  necessary,  except  to  recover  statute  damages. 

Time,  in  cases  of  demand  and  notiee,  is  reckoned,  it  seems,  by  calendar  months 

Lane,  0.  J.  This  is  an  action  of  assumpsit  from  the  county  of 
Clermont. 

It  is  brought  against  the  makers  on  the  following  bill  of  ex- 
change : 

"  ViOKSBUBO,  March  20, 1839. 

"  Four  months  after  date,  pay  to  the  order  of  G.  &  J.  Mo- 
Murchey,  $500,  United  States  money,  value  received,  and  charge 
to  the  account  of  Bobinson  &  Kain. 

"  To  J.  W.  EOBINSON, 

"  Batavia,  Clermont  Counttfy  Ohio. 
"Accepted,  J.  W.  Robinson." 

The  declaration  avers,  and  the  proof  shows,  the  demand  was 
made,  and  notice  of  non-payment  given,  on  the  22d  of  July.    No 
notarial  protest  was  offered    in    evidence.      The  jury  having 
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497]   ^returned  a  verdict  for  the  plaintiff^  the  defeodants  move  for 
a  Dew  trial  for  the  two  reasons : 

1.  The  want  of  protest. 

2.  The  non-presentment  for  payment,  and  the  want  of  notice  to 
the  drawer  at  the  proper  time. 

The  objection  as  to  the  want  of  protest,  npon  a  bill  like  this, 
was  examined  at  the  last  term  of  this  court:  Case  v.  Heffner,  10 
Ohio,  180,  and  held  that  oar  statute  relieves  the  holder,  from  the 
necessity  of  procuring  a  notarial  protest  of  bills  drawn  by  a  per- 
son living  in  one  state,  upon  one  living  in  another,  except  for  the 
purpose  of  claiming  the  statute  damages. 

The  bill  bears  date  on  the  20th  of  March,  and  is  payable  at  four 
months.  The  time  (being  computed  by  calendar  months,  by  the 
mercantile  law)  expires  on  the  20th  of  July.  To  this  time  the 
statute  adds  days  of  grace,  and  the  bill  falls  due  on  the  23d  of 
July,  and  should  be  presented  for  payment  on  that  day.  The  only 
presentment  proved  to  have  been  made,  is  on  the  22d  day  of  July, 
a  day  too  soon. 

The  plaintiflTs  counsel  deny  that  days  of  grace  properly  belong 
to  this  note  j  but  without  stopping  to  examine  the  grounds  of  his 
position,  it  is  enough  for  present  "purposes  to  say,  that  if  no  grace 
attaches,  the  demand  and  notice  were  equally  out  of  season,  for 
they  were  a  day  too  late. 

Sew  trial  granted — Costs  to  abide  the  event. 

It  being  surmised  that  the  drawers  of  this  bill  had  no  effects  in 
the  hands  of  the  drawee,  and  had  no  right  to  expect  the  honor  of 
the  bill,  by  which  it  is  claimed  demand  and  notice  are  dispensed 
with,  leave  was  given  to  amend  the  declaration. 

Thos.  L.  Hameb,  for  the  plaintiffs. 


498]  *Peter  Labbowe  and  Maby,  his  wife,  t;.  William  Beak. 

The  plea  of  a  bona  fide  purchaser  is  no  defense  against  a  legal  title. 

"Wliere  a  widow  is  beyond  seas,  and  so  within  the  saving  clause  of  the  statute 

of  limitations,  equity  will  not  allow  the  staleness  of  her  claim  to  be  set 

up  to  bar  her  dower. 
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As  against  the  heir  the  widow  is  to  be  endowed  according  to  the  yalue  at  the 
time  of  the  assignment. 

This  is  a  petition  for  dower  from  the  county  of  Enox. 

George  Resley  died  intestate,  in  Washington  county  and  State 
of  Maryland,  in  the  year  1809,  leaving  the  said  Mary  Larrowe, 
his  widow,  who  resided  till  the  year  1835,  out  of  the  State  of  Ohio. 
At  the  time  of  his  death,  George  Resley  was  seized  of  the  premises 
in  the  petition  mentioned,  and  now  owned  and  occupied  by  Wil- 
liam Beam,  as  well  as  other  real  estate,  in  the  county  of  Enox. 
In  1812,  Jacob  Resley,  one  of  the  heirs,  came  to  Ohio  from  Mary- 
land, in  behalf  of  himself  and  the  other  heirs,  to  look  after  and 
take  charge  of  the  land.  In  1815,  Greorge  Resley,  the  son  and 
heir  of  George  Resley  deceased,  entered  upon,  and  commenced 
improving  the  tract  now  occupied  by  defendant,  the  same  having 
been  assigned  to  him  by  an  amicable  partition  previously  made 
between  the  heirs  of  George  Resley  deceased.  In  1817,  Jacob 
Resley,  also  a  son  and  heir,  filed  his  petition  for  partition  in  Enox 
common  pleas,  making  George  Resley,  together  with  the  other 
children  and  heirs  at  law,  of  George  Resley  deceased,  among 
whom  one  is  mentioned  as  a  sister  of  the  half  blood,  the  defend- 
ants to  said  petition,  all  of  whom  but  George  and  Jacob,  were 
then  residents  of  the  State  of  Maryland.  In  July  1818,  this  lot, 
being  the  tract  upon  which  George  had  settled  and  commenced 
improving,  was  set  off  to  him,  by  said  proceedings  in  partition, 
and  confirmed  by  the  court,  at  the  July  term  of  the  same  year. 
In  none  of  the  proceedings  for  partition  between  the  heirs,  is  the 
name  of  the  petitioner  mentioned,  or  any  allusion  whatever  made 
of  a  widow  of  George  Resley. 

George  Resley,  the  son  and  heir,  after  occupying  the  pi'emises 
till  the  year  1830,  sold  and  conveyed  ttte  same  to  John  *Beftm,  [499 
who,  in  1835,  transferred  his  title  to  Adam  Eesler,  of  whom  the 
defendant  purchased  in  1836,  and  received  a  conveyance,  without 
any  notice  of  petitioner's  claim  of  dower  to  said  premises. 

In  all  the  deeda  of  conveyance,  there  is  a  reference  made  to  the 
proceedings  in  partition  of  the  court  of  common  pleas  of  Enox 
county ;  being  the  same  partition  before  mentioned,  whereby  this 
lot  was  set  off  to  George  Resley.  The  said  George  and  his  grant- 
ees have  cleared  on  the  lot  in  controversy  about  fifty  acres,  at 
an  average  expense  of  812  per  acre;  besides  erecting  buildings 
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of  the  value  of  9300  or  $:100,  making  all  tbe  improvemoDts  worth 
$900. 

The  petition  in  this  case  was  filed  in  October,  1840. 

Tbe  defendant,  in  his  answer,  relies, ^r^^,  on  the  statute  of  lim- 
itations; secondy  on  lapse  of  time;  and,  thirds  he  insists  he  is  an 
innocent  purchaser  without  notice. 

HuRD,  for  the  plaintiff: 

The  act  of  limitations  is  not  a  bar.  Tbe  widow  was  beyond 
seas  until  November,  1835,  and  was,  therefore,  within  the  saving 
clause  of  the  statute.  The  petition  for  dower  is  virtually  an  ac- 
tion for  the  recovery  of  possession,  and  may  therefore  be  sued 
anytime  within  twenty  years.  Tuttle  v.  Wilson,  10  Ohio,  24; 
Kane  r.  Bloodgood,  7  Johns.  Ch.  120 ;  Hovenden  v.  Annesly,  2 
Sob.  &  Lef.  607;  Com.  Dig.  Tit.  Temps.  536;  Co.  Lit.  346;  Bao. 
Ab.  Dower,  375,  401 ;  Booth  on  Real  Actions,  83. 

Tbe  exceptions  in  the  statute  are  as  obligatory  upon  the  chan- 
cellor as  upon  a  court  of  law.     Bug.  Vend.  396 ;  Belch  i;.  Harvey, 

3  P.  Wms.  288;  Bonny  v.  Ritgard,  17  Ves.  99;  Hodle  t;.  Haley,  1 
Ves,  &  B.  636  ;  Rusk  v.  Poetlewaite,  Coop.  Eq.  161,  189  ;  Aggar  v. 
Plckerell,  3  Atk.  225;  Smith  i;.  Clay,  3  Bro.  Ch.  C  639;  2  Vern. 
377;  Prec.  in  Chan.  116;  Lytton  v.  Lytton,  1  Bro.  Ch.  C.  458; 
Blake  v.  Poster,  2  Ball  &  Beatty,  576 ;  Demarest  v.  Wyncoop,  3 
Johns.  Ch.  129;  Elmendorf  v.  Taylor,  10  Wheat.  152;  Miller  v. 
Mclntyre,  6  Pot.  67;  Mitchell  v.  Owings,  3  A.  K.  Marsh.  316; 
600]  Fenwick  v.  Macey,  *1  Dana,  278 ;  Floyd  v.  Johnson,  2  Litt 
112;  Falls  v.  Terence,  4  Hawk.  412;  Lewis  v.  Legate,  3  Hen.  & 
Mun.  104;  Wilson  v.  Kilcannon,  4  Hayw.  186;  Wisnerv.  Barrett, 

4  Wash.  Ch.  C.  631;  2  Story's  Eq.  736,  732. 

The  defendant  can  in  no  sense  be  regarded  as  an  innocent  pur- 
chaser without  notice.  The  right  of  dower  is  a  strictly  legal 
right,  and  the  true  rule  is,  tlfat  the  doctrine  of  an  innocent  pur- 
chaser without  notice,  is  of  no  avail  against  the  legal  title.  Col- 
lins V.  Archer,  1  Russ.  &  Myln.  284,  3  Bro.  Ch.  C.  264;  Beam's 
Eq.  234,  245;  Roper  on  Husband  and  Wife,  446;  2  Freem.  24, 
Araer.  ed.;  Harrison  v.  Pierce,  1  Wash..  217;  Taylor  v.  Stone,  i 
Mun.  314 :  Hughes  v.  Graves,  1  Litt.  319.  In  the  case  of  a  prior 
legal  title,  the  rule  is  caveat  emptor.  Hurst  r.  McNeill,  1  Wash^ 
Ch,  C.  70;  Snelgrove  t;.  Snelgrove,  4  Des.  289. 

The  defendant  was  bound  to  take  notice  of  the  plaintiff's  right. 
Whatever  is  sufficient  to  put  a  person  on  inquiry  is  considered  in 
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equity  as  conveying  notice.  The  hasband's  title  was  on  record, 
and  a  purchaser  from  the  heir  takes  at  his  peril  as  against  the 
widow.  Jackson  v,  Rowe,  2  Sim.  &  Stu.  473;  Nantz  v.  McPher- 
son,  7  Man.  599 ;  Peters  v.  Goodrich,  3  Conn.  146 ;  Sigurney  v. 
Munn,  7  Conn.  324;  Booth  v.  Barnam,  9  Conn.  146;  Green  v,  Slay- 
tcr,  4  Johns.  Ch.  238  ;  Stenny  v.  Arder,  1  Johns.  Ch.  267 ;  Smith  v. 
Lowe,  1  Atk.  490;  Pitney  t;.  Leonard,  1  Paige,  461 ;  Hawley  v. 
Cramer,  4  Cowen,717 ;  Cunen  v.  Hart,  Hardin,  37  ;  Wadsworth  v, 
Wendell,  5  Johns.  Ch.  224;  Brush  v.  Ware,  15  Pet.  93;  Jackson-^. 
Caldwell,  1  Cowen,  622 ;  Batton  v.  Bigelow,  Pet.  Ch.  C.  452. 

The  rule  for  the  assignment  of  dower  in  cases  like  this  seems 
to  be  well  settled.  That  if  the  husband  dies  seized,  the  heirs  may 
assign  when  they  please;  but  if  they  delay  it  and  improve  the 
land  and  render  it  more  valuable  by  cultivation  or  buildings,  the 
widow  will  be  entitled  to  her  dower  according  to  the  value  of  the 
land,  exclusive  of  the  emblements,  at  the  time  of  the  assignment, 
and  the  heir  is  to  be  presumed  to  have  made  the  improvements  with 
a  knowledge  of  his  right  and  obligation.  Co.  Lit.  32,  a',;  Harg.  n. 
192;  4  Kent  Com.  62;  1  *Hiil.  Ab.  71;  Hale  v.  James,  6  [601 
Johns.  Ch.  260 ;  Dunseth  v.  Bank  of  United  States,  6  Ohio,  67 : 
Allen  V.  McCoy,  8  Ohio,  418. 

Satre  and  Delano,  for  the  defendant: 

As  a  general  rule  the  statute  of  limitations  is  confined  to  courts 
of  law.  But  the  chancellor  will  sometimes  act  upon  it  by  analogy. 
Elmendorf  V.  Taylor,  10  Wheat,  168 ;  1  Story's  Eq.  73.  Still,  a  court  of 
equity  always  refuses  its  aid  to  stale  demands,  where  the  party  has 
slept  on  his  rights,  or  acquiesced  for  a  great  length  of  time.  Noth< 
ing  can  call  forth  this  court  into  activity  but  conscience,  good  faith, 
and  reasonable  diligence.  Smith  v.  Clay,  3  Bro.  C.  C.  640;  Jones 
V,  Tuberville,  2  Ves.  11 ;  Cholmondeley  v.  Clinton,  2  Jac.  &  Walk. 
1 ;  Campbell  v.  Graham,  4  Eng.  Ch.  "Rep.  Conds.  521 ;  Kane  r. 
Bloodgood,  7  Johns.  Ch.  193;  Piatt  v.  Vattier,  9  Pet.  405;  Gilmorc 
V.  the  Bank  of  Cincinnati,'8  Ohio,  62 ;  Tuttle  v.  Wilson,  10  Ohio,  24 ; 
Pickering!?.  Stamford,  2  Ves.  583;  Hovenden  v,  Annesly,  2  Sch. 
&  Lef.  637 ;  2  Story's  Bq.  736  ;  Pendleton  t;.  Galloway,  9  Ohio.  178. 

The  defendant  is  an  innocent  purchaser  without  notice.  Such 
persons  are  favorites  of  a  court  of  equity.     1  Story,  415. 

There  is  a  conflict  of  opinion  in  the  English  courts  how  far  an 
innocent  purchaser  without  notice  may  protect  himself  a  ainst  tiio 
legal  title. 
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But  the  doctrine  appears  to  have  been  more  thoroughly  invest- 
igated by  Lord  Eoslyn,  in  the  case  of  Jerrard  v.  Saunders,  2  Ves, 
454,  than  in  any  former  case.  He  maintains,  in  the  most  unqualified 
manner,  that  it  is  a  good  defense,  and  remarks,  ''I  have  looked 
into  Eogers  v,  Searl,  Freem.  84.  It  is  impossible  that  it  coald  be 
the  opinion  of  Lord  Nottingham  that  if  the  plaintiff  has  a  legal 
title,  the  defendant  can  not  protect  himself  as  a  purchaser  for  val- 
uable consideration,  but  he  may  if  the  plaintiff  has  an  equitable 
title.  It  is  directly  contrary  to  what  he  laid  down  soon  a^r  he 
got  the  great  seal.  The  very  reverse  was  often  stated  by  him.  It 
was  laid  down  by  him,  that,  against  a  purchaser  for  valuable  con- 
sideration, this  coiA*t  had  no  jurisdiction."  He  then  mentions 
602]  *another  case  that  occurred  to  his  recollection,  decided  by 
Lord  Nottingham,  that  of  Bassett  v,  Nosworthy,  Finch,  102,  where 
he  holds  to  the  same  principle  contained  in  the  case  of  Burlac  v. 
Cook.  Lord  Boslyn  then  cites  the  language  used  in  this  case  by 
Lord  Nottingham,  in  which  he  says,  "Equity  will  not  disown  a 
purchaser,  but  assist  him ;  and  precedents  of  this  nature  are  very 
ancient  and  numerous,  viz.  where  the  court  hath  refused  to  give 
any  assistance  against  a  purchaser,  either  to  an  heir,  or  to  a  widow, 
or  to  the  fatherless,  or  to  creditors,  or  even  to  one  purchaser  against 
another." 

It  has  been  repeatedly  decided  in  Ohio  and  Pennsylvania  that 
the  widow  takes  one-third  in  value  of  the  property  as  it  is  at 
the  time  of  the  assignment,  excluding  improvements  made  by  the 
owner.  Dunseth  v.  Bank  of  the  United  States,  6  Ohio,  77 ;  5  Serg. 
&  Eawle,  289,  Hill.  Ab.  18,  72. 

Grimke,  J.  It  appears  that  a  period  of  more  than  thirty  years 
has  elapsed  from  the  death  of  George  Besley,  sen.,  the  time  when 
the  right  to  demand  dower  first  accrued,  and  the  commencement 
of  this  suit.  But  as  the  petitioner  resided  out  of  the  state  until 
the  year  1835,  it  is  attempted  to  avoid  the  effect  of  the  exception 
in  the  statute  of  limitations,  by  a  reliance  on  the  laches  and  gross 
negligence  indicated  by  not  having  instituted  these  proceedings  at 
an  earlier  period;  and  undoubtedly  the  mere  lapse  of  time,  which 
has  been  truly  said  to  obscure  all  human  testimony,  may  some- 
times be  a  bar  to  the  assertion  of  a  stale  demand.  In  such  cases 
courts  of  equity  act  sometimes  by  analogy  to  the  statute  of  limita- 
tions, and  sometimes  uoon  their  own  inherent  doctrine  of  discour- 
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aging  for  the  peace  of  society,  antiquated  demands,  by  refusing  to 
interfere  where  there  has  been  extreme  and  unreasonable  back- 
wardness in  the  prosecution  of  the  claim.  Mit.  Eq.  269,  274.  But 
I  do  not  know  that  there  is  any  case  in  which  the  defense  has  been 
distinctly  placed  upon  this  ground,  where  there  was  a  statute  of 
limitations  in  force  applicable  to  the  case.  If  the  party  be  guilty 
of  such  laches  in  prosecuting  his  title  as  would  bar  him,  if  his  title 
were  solely  at  law,  he  shall  be  barred  in  ^equity.  Smith  v.  [603 
Clay,  3  Br.  Ch.  C.  640.  But  further  than  this  the  courts  have  not 
ventured  to  go.  If  there  is  a  statute  of  limitations  in  force,  a  court 
of  equity ^ots  not  merely  in  analogy  to  it,  but  in  strict  obedience 
to  its  provisions.  In  Elmendorf  v.  Taylor,  10  Wheat.  152,  it  is 
truly  said  that  "although  the  statutes  of  limitation  do  not  prop- 
erly extend  to  suits  .in  chancery,"  because  they  only  enumerate 
legal  remedies,  "yet  the  courts  universally  acknowledged  their  ob- 
ligation." And  this  should  be  more  particularly  the  case  in  the 
present  instance;  for  at  the  time  the  right  of  dower  accrued,  the 
mode  of  proceeding  was  by  the  writ  of  dower  at  law,  and  it  was  not 
until  the  year  1824,  that  the  petition  in  chancery  was  substituted 
in  its  place;  and  admitting  that  before  that  period  equity  had 
concurrent  jurisdiction  as  in  England,  for  the  purpose  of  removing 
obstructions  to  the  title,  the  rule  would  still  be  of  no  less  universal 
application.  The  court  act  in  obedience  to  the  statute,  where,  if 
the  claim  were  asserted  at  law,  the  statute  would  afford  the  rule. 
Thus  the  period  of  limitation  which  takes  away  a  right  of  entry 
or  an  action  of  ejectment,  has  been  held  to  bar  relief  in  equity 
where  the  suit  has  been  instituted  in  that  court.  10.  Wheat.  152. 
And  it  is  only  where  the  court  is  unable  to  act  even  in  analogy  to 
the  statute  of  limitations,  that  it  proceeds  merely  and  exclusively 
upon  the  staleness  of  the  demand.  This  was  the  case  in  Prevost  v, 
Graty,  where  a  trust  was  involved. 

The  case  of  Piatt  v.  Yattier,  9  Pet.  404,  has  been  relied  upon  as 
a  very  decisive  authority  to  show  that  lapse  of  time  is  a  sufficient 
answer  to  the  assertion  of  a  stale  demand,  even  where  there  is  a 
statute  of  limitations  in  existence,  which  contains  a  saving  in  fa- 
vor of  persons  who  are  out  of  the  state.  If  this  is  so,  it  is  tbe  only 
case  where  a  doctrine  which  has  been  sometimes  obscurely  sug- 
gested, has  been  distinctly  proclaimed  and  enforced.  But  an  ex- 
amination of  that  case  will  show  that  the  inference  attempted  to 
be  drawn  from  it  is  not  correct.    The  answers  did  not  rely  upon 
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the  statate  of  litnitatioDs,  nor  did  tho  oomplainant  iq  his  bill  al- 
lege that  he  was  within  any  exoeption.  Neither  of  these  qaes- 
604k]  tions  were  in  issue  in  the  cause.  *It  was  as  if  there  were 
no  statute  applicable  to  the  rights  of  the  parties,  and  the  case  was, 
therefore,  obliged  to  be  decided  upon  the  mere  lapse  of  time,  and 
without  any  regard  to  the  excuse  which  the  complainant  may 
have  had  for  not  commencing  his  suit  at  an  earlier  period.  The 
truth,  I  suppose,  is,  that  the  complainant  did  not  obtain  leave  to 
amend  his  bill  because  he  could  not  safely  aver  a  continued  resi- 
dence out  of  the  state.  And  then  the  case  was  decided  in  strict 
conformity  with  the  rules  which  prevail  both  at  law  and  in  chancery. 
The  circumstances  were  entirely  different  from  what  they  are 
here.  The  petition  and  the  agreed  case  have  put  the  disability  to 
tsue  of  the  plaintiff  completely  at  issue,  and^.  as  I  before  remarked, 
I  know  of  no  case  where  it  has  been  explicitly  and  unreservedly 
decided  that  the  court  is  bound  to  look  to  the  period  of  limitation 
in  the  statute,  and  yet  not  bound  to  regard  the  exceptions  which 
are  contained  in  the  saving  clause.  If  such  were  the  rule,  it  would 
entirely  reverse  the  principle  upon  which  a  court  of  equity  habitu- 
ally proceeds,  which  is,  to  look  particularly  at  the  equitable  cir- 
cumstances which  make  in  favor  of  one  or  the  other  party.  In- 
deed, the  contrary  was  distinctly  declared  in  the  similar  case  of 
Belch  V.  Harvey;  3  P.  Wms.  287,  n.;  Smith  r.  Clay,  3  Bro.  639; 
Lytton  V,  Lytton,  4  Bro.  Ch.  C.  458. 

The  claim  of  the  petitioner  is  next  resisted  on  the  ground  that 
the  defendant  is  a  bona  fide  purchaser  without  notice.  It  would 
be  a  sufficient  answer  to  this,  that  the  defendant  does  not,  either 
by  plea  or  answer,  avail  himself  of  this  defense.  But  as  the  case 
has  been  argued  upon  this  ground  by  the  counsel  on  both  sides, 
and  as  it  is  one  of  very  great  importance,  it  shall  be  considered. 
The  petitioner  has  a  legal  title,  and  it  is  difficult  to  see  how  the 
allegation  of  a  bona  fide  purchase,  without  notice,  can  be  an  ade- 
quate defense  to.  such  a  title ;  that  it  is  a  defense  to  an  equitable 
title  merely,  is  well  settled;  but  that  it  shall  be  any  answer  to  a 
plaintifif  who  combines  both  the  legal  and  equitable  title  in  her  own 
right,  would  seem  to  be  incomprehensible  if  there  were  not  a  very 
great  weight  of  authority  on  that  side  of  the  question.  The  ap- 
plication of  the  rule  is  not  peculiar  to  cases  of  dower,  but  has  been 
505]  extended  *to  other  cases  also.  In  Burlac  v.  Cook,  2  Freem. 
84,  the  plea  was  held  to  be  good  against  a  legal  estate.  So  in 
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Parker  r.  Blythmore,  2  Eq.  Cas.  Abr.  79,  the  master  of  the  rolls 
held  the  plea  to  be  good.  Oq  the  other  hand,  in  Williams  v. 
Lambe,  3  Bro.  Ch.  C.  204,  which  was  a  bill  filed  to  obtain  dower, 
the  chancellor  overruled  the  plea.  He  said  that  the  only  question 
was,  whether  a  plea  of  purchase,  without  notice,  would  lie  against 
a  bill  to  set  out  dower ;  that  he  thought  where  the  party  is  pur- 
suing a  legal  title,  as  dower  is,  the  plea  did  not  apply,  it  being 
only  a  bar  to  an  equitable  claim.  But  in  the  case  of  Jerrard  v. 
Saunders,  2  Yes.  454,  the  chancellor  expressed  groat  surprise  at 
the  decision  in  Rogers  v.  Scale,  2  Freem.  84  (where  Burlac  v. 
Cook,  was  directly  overruled),  and  decreed  that  the  plea  was  good 
against  a  legal  as  well  as  against  an  equitable  title.  Ko  notice, 
however,  was  taken  of  the  case  of  Williams  v.  Lambe.  There  is 
the  greatest  contradiQ]bion  imaginable  between  these  cases ;  and 
two  very  modem  determinations  have  left  the  law  in  the  same 
state  of  uncertainty.  In  Collins  v.  Archer,  1  Russ  &  M.  284,  the 
master  of  the  rolls  says,  '^  Following  the  case  of  Williams  v.  Lambe, 
and  the  general  principles  of  a  court  of  equity,  I  am  of  opinion 
that  the  defense  is  of  no  avail  against  a  legal  estate.*'  On  the 
other  hand,  in  Payne  t?.  Compton,  2  Tou.  &  Coll.  457,  a  directly 
opposite  determination  was  made,  and  the  plea  was  held  to  be 
good.  The  only  American  case  in  which  the  question  has  been 
made,  is  that  of  Snelgrove  v,  Snolgrove,  4  Des.  289,  and  it  is,  per- 
haps, a  more  instructive  one  than  any  of  the  English  oases.  There 
the  plea  was  held  to  be  of  no  avail.  The  chancellor  says,  *^  When 
the  complainant  comes  with  a  legal  title,  I  do  not  see  how  he  can 
be  refused  the  aid  of  the  court." 

Where  the  heir  sells  land  to  which  a  right  of  dower  has  at- 
tached, and  which  is  admitted  to  be  a  legal  right,  it  presents  a 
case  where  A.  undertakes  to  convey  not  his  own  land,  but  the 
land  of  B.  Under  such  circumstances,  a  plea  of  bona  fide  pur- 
chaser is  entirely  beside  the  case.  That  defense  properly  applies 
where  A.  undertakes  to  sell  his  own  land  to  two  or  more  persons, 
and  where  he  who  has  the  legal  title  and  the  ^highest  [506 
equity  is  necessarily  protected.  If  the  rule  promulgated  in 
Burlac  t;.  Cook,  and  some  of  the  other  oases,  were  to  have  a  gen- 
eral application,  it  would  contribute  to  shake  the  titles  to  real  es- 
tate more  than  any  other  which  has  been  established.  In  the  ab- 
sence of  a  registry  law,  individuals  might  deal  as  freely  with  the 
property  of  others  as  they  could  with  their  own.    Take,  for  in- 
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Stance,  the  case  of  Jerrard  v.  Sauaders.  The  plaintiff  had  an  an- 
doubted  legal  title,  yet  the  defendant,  who  claimed  under  a  mort- 
gage subseqaently  execated,  was  held  to  be  protected,  becaase  he 
averred  that  he  was  a  bona  fide  purchaser  without  notice.  Thomas 
Jerrard,  who  executed  the  mortgage,  had  but  an  estate  for  life, 
and  could  therefore  convey  no  greater  estate,  yet,  by  virtae  of 
this  novel  rule  of  property,  his  deed  was  declared  to  be  superior 
to  the  indefeasible  title  which  had  vested  in  the  plaintiff.  The 
cases  appear  to  have  been  so  few  in  England,  during  the  last  two 
centuries,  that  the  question  has  never  been  submitted  to  a  thor- 
ough examination  and  research.  The  principle  has  been  alter- 
nately adhered  to  and  repudiated,  as  the  particular  circumstances 
of  each  case  seemed  to  render  it  more  or  less  reasonable,  or 
rather,  perhaps,  as  there  existed  in  each  chancellor  a  greater 
or  less  disposition  to  repose  upon  the  authority  of  adjudged 
cases. 

It  is  fortunate  that  the  difficulty  which  exists  in  England  does 
not  exist  here.  Our  titles  are  all  of  record ;  this  single  circum- 
stance removes  a  great  deal  of  the  embarrassment  which  sur- 
rounds the  English  cases.  And  this  leads  me  to  remark  that  the 
defense  in  this  case  does  not  carry  with  it  the  same  force  which  it 
has  in  England.  For  what  is  the  meaning  of  the  plea? — it  is  that 
the  defendant,  having  bona  fide  and  honestly  paid  his  money,  no 
person  has  a  right  to  require  him  to  discover  any  facts  which 
shall  reveal  an  infirmity  in  his  title.  But  here  no  such  discovery 
is  necessary.  The  English  authorities  apply  peculiarly  to  a  case 
which  can  seldom  arise  in  Ohio.  There  it  becomes  frequently 
necessary  to  institute  not  a  petition,  but  a  regular  bill  in  chancery, 
making  a  great  number  of  persons  parties,  the  nature  of  whose 
title  has  always  been  a  secret.  The  registry  of  deeds  is  there  the 
507]  ^exception  and  not  the  rule.  The  consequence  is,  that  a 
discovery  from  the  defendants  themselves  is  indispensably  neces* 
sary,  in  order  to  remove  out  of  the  way  the  obstruction  which 
hinders  the  claim  of  the  complainant.  Under  such  circumstances 
the  English  courts  have  sometimes  said  that,  if  the  defendant  will 
plead  that  he  is  a  bona  fide  purchaser  without  notice,  he  shall  not 
be  compelled  to  make  a  discovery,  the  effect  of  which  will  be  to 
invalidate  the  deeds  in  his  possession.  Such  a  case  will  rarely 
arise  in  this  state;  the  public  registry  of  deeds  makes  evident  the 
true  nature  of  the  title  of  both  parties,  without  the  necessity  of 
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rousing  from  the  sleep  of  half  a  centary  the  secret  imperfections 
which  may  exist  in  some  one  of  the  deeds  ander  which  a  defend- 
ant claims.  In  this  case  it  may  be  admitted  that  the  deeds  of  the 
defendant  are  all  perfect — that  is,  they  may  be  in  exact  con- 
fbrmity  with  the  statate  which  prescribes  the  mode  of  conveying 
real  property.  No  discovery  with  regard  to  these  is  necessary, 
since  what  they  are  is  made  apparent  by  the  records.  Bat  the 
complainant  shows  a  superior  title,  and  any  right  which  the  de- 
fendant has  acquired  other  than  from  he^,  must  necessarily  be  held 
in  subordination  to  her  title. 

The  remaining  question  relates  to  the  mode  in  which  dower 
should  be  assigned.  There  is  a  difference  where  the  land  is  con- 
,veyed  by  the  husband  in  his  lifetime,  and  where  it  is  conveyed  bj' 
the  heir.  In  the  former  case  the  widow  is  entitled  to  her  dower 
according  to  the  value  at  the  time  of  alienation,  for  the  heir  is  not 
bound  to  warrant,  except  according  to  the  value  as  it  was  at  the 
time  of  the  sale.  But  here  the  alienation  was  by  the  heir ;  and 
it  appears  that  fifty  acres  have  been  cleared  on  the  lot. at  a  cost 
of  $12  an  acre,  and  buildings  have  been  erected  worth  $300  or 
$400,  and  these  improvements,  with  a  very  small  exception,  not 
worth  noticing,  have  been  made  by  the  heir.  They  were  then 
made  at  his  own  risk ;  he  is  presumed  to  have  placed  them  there 
with  a  full  knowledge  of  his  obligations,  and  of  the  rights  of  the 
complainant;  and  she  is  entitled  to  be  endowed  according  to  the 
value  of  the  land  (exclusive  of  the  emblements)  at  the  time  of  the 
assignment. 


*Thb  Lessee  op  Buckley  bt  al.  v.  Blackwell's  Heirs.    [608 
A  call  "  up  the  creek,"  in  a  patent,  means  ordinarily  to  run  with  the  creek. 

This  is  an  action  of  ejectment  from  the  county  of  Pickaway. 

The  defendants  are  the  owners  of  two  surveys,  534  and  1286, 
on  the  west  side  of  Darby  creek.  The  plaintiff  owns  survey  No. 
1678,  on  the  east  side  of  the  creek. 

The  plain  line  on  the  plat  represents  the  original  calls  of  Black- 
weirs  two  surveys :  Beginning  at  A,  on  Darby's  creek,  "  at  a  wal- 
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nut,  elm,  and  honey  locust,  running  np  the  creek  N.  46®  W.  20 
poles,"  and  so  on  by  course  and  distance, as  represented  on  the  plat, 
without  any  artificial  marks,  till  you  come  to  D,  three  sycamores, 
"  thence  N.  87®  W.  38  poles,"  and  so  on  by  the  course  and  dis- 
tance, as  represented  on  the  plat,  without  any  artificial  marks, 
till  you  come  to  B.  To  make  the  survey  close,  however,  the  last 
course  has  to  be  changed  so  as  to  terminate  at  B,  two  red  oaks 
and  a  white  ash,  upper  corner  on  the  creek,  of  survey  No.  534. 
From  B, following  the  calls  of  survey  No.  1286,  "up  the  creek  N. 
24®  B.  165  poles,"  and  so  on  by  course  and  distance  till  you 
come  to  P.  To  make  the  survey  close,  however,  the  last  course  has 
.  to  be  changed  so  as  to  terminate  at  G,  a  timber  corner  on  the  creek. 

The  dotted  line  on  the  plat  represents  theoriginaleallsof  Clen- 
son's  survey,  under  whom  the  plaintiffs  claim:  Beginning  at  G, 
"  lower  corner  on  the  creek,  two  white  oaks  and  a  Spanish  or  red 
oak,  thence  S.  65®  W.  10  poles,  crossing  the  creek  to  three  syca- 
mores (H),  thence  up  the  creek,  on  the  lower  side,  N.  87®  W.  38 
poles,"  and  so  on  by  course  and  distance,  as  represented  on  the 
plat,  without  any  artificial  marks,  till  you  come  to  I.  The  last 
line  calls  to  terminate  at  the  corner  at  B,  and  to  effect  this  tho 
course  and  distance  are  to  be  changed  accordingly.  From  B  "  up 
the  creek  N.  24®  B.  165  poles;  N.  20®  B.  100  poles;  N.  3®  B.  138 
poles.  This  line  terminates  at  J,  but  calls  to  cross  the  creek  and 
terminate  at  K,  two  hickories  and  a  buckeye,  upper  corner  on  tho 
creek  of  Cienson's  survey. 
609]    *BlackweirB  surveys  and  patents  are  the  eldest. 

Darby  creek  is  a  small  stream  not  navigable. 

The  defendants  are  in  possession  of  all  the  land  on  the  west 
side  of  the  creek,  and  the  plaintiffs  seek  to  recover  so  much  of  it 
as  is  without  the  plain,  and  within  the  dotted  lines. 

Cbeiqhton  and  Geeen,  for  tho  plaintiffs,  insisted  that  the  defend- 
ants were  bound  by  the  calls  ol  Black welTs  patents.  The  origt- 
nai  corners  are  on  the  ground,-  and  the  rule  is  well  settled  that 
monuments  shall  control  course  and  distance.  If  the  defendants 
are  confined  to  the  actual  calls  of  their  patents,  they  have  no  reason 
to  complain.  If  they  intended  to  make  the  creek  the  boundary, 
they  would  have  called  for  it  as  a  controlling  monument.  Mclvor's 
Lessee  v.  Walker,  4  Wheat.  444. 

Olds,  for  the  defendants,  maintained  that  Blackwell,  beyond  all 
doubt,  intended  the  creek  as  his  eastern  boundary;  that  it  is  pre- 
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posteroas  to  suppose  he  intended  for  so  many  milea  to  out  off  all 
communication  with  the  creek;  that  where  one  calls  to  run  "up 
the  creek,"  reason  as  well  as  authority  carries  him  to  the  water. 
Rix  V.  Johnson,  5  N.  H.  520;  Jackson  v.  Louw,  12  Johns.  252; 
Rogers  v.  Mabo,  4  Dov.  180;  Jefferson  Seminary  t;.  Wagnon,  1 
Marsh.  243;  Steele's  Heirs  v.  Taylor,  3  Marsh.  225;  Cockrell  v. 
McQuinn,  4  Mon.  61;  Alexander  t;.  Lively,  5  Mon.  159;  Bruce  v. 
Taylor,  2  J.  J.  Marsh.  160;  Reid  v.  Langford,  8  J.  J.  Marsh.  420 ; 
2  Over.  305. 

Lans,  C.  J.  The  plaintiff's  survey  and  patent  ia  bounded  on 
the  east  line  of  the  defendants*  two  patents,  so  that  when  the  de- 
fendants}'  line  is  found  it  settles  both.  The  description  begins  at 
a  corner,  which  it  describes  by  its  timber,  being  the  upper  corner 
of  Parker's  survey,  on  Darby  creek,  running  "  up  the  creek," 
many  stations  described  by  course  and  distance  only,  to  another 
corner,  described  by  timber.  The  other  patent  calls  are  like  this, 
beginning  at  the  last  named  corner,  thence  up  the  creek,  by  course 
and  distance  to  a  third  timber  corner.  The  corners  are  [510 
all  identified  and  stand  on  the  bank  of  the  creek.  No  original 
line  was  marked,  but  the  described  lino  corresponds,  generally, 
with  the  meanders  of  the  creek,  and  is  found,  on  survey,  to  be  but 
few  poles  from  it.  The  case,  then,  is  settled  by  a  single  point, 
\^hether  a  call  "up  the  creek,"  by  course  and  distance,  means 
with  the  creek  and  bounded  on  the  creek,  or  whether  the  notice 
of  the  creek  is  intended  to  indicate  the  general  direction  of  the 
line,  which  is  to  remove  locality  by  the  course  and  distance. 

Some  cases  are  understood  to  have  been  decided  on  the  circuit, 
many  years  ago,  recognizing  the  latter  as  the  true  rule.  Those  de- 
cisions probably  depended  on  special  circumstances,  not  now 
known  to  us.  The  general  principle  is,  first  look  for  visible  mon- 
nments,  one  of  the  most  natural  of  which  is  a  stream,  and  a  line 
extended,  referring  to  a  stream,  is  presumed  to  lie  on  it,  unless 
some  circumstances  appear  indicative  of  a  different  intention. 
The  present  case  furnishes  abundant  reason  to  reject  any  such  in- 
tention. All  the  corners  are  on  the  creek,  and  it  would  be  one 
.  of  the  most  improbable  suppositions,  to  presume  a  tract  of  land, 
lying  for  miles  on  a  stream,  and  described  by  a  line  running 
parallel  with  its  meanders,  within  a  few  poles  or  yards,  was  not  in« 
tended  to  be  bounded  by  the  water.    Judgment  for  the  defendants. 
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George  Grummond  v.  The  State  of  Ohio. 

An  indictment  for  stealing  bank  bills  is  not  sustained  by  proof  that  the  pris- 
oner stole  the  orders  of  the  Ohio  Railroad  Company. 

This  is  a  writ  of  error  to  the  court  of  common  pleas  of  the 
county  of  Cuyahoga. 

Wood,  J.  From  the  iDspectioQ  of  the  record  in  this  case,  it  ap- 
pears the  plaintiff  in  error  was  indicted,  at  the  January  term  of 
611]  the  court  of  common  pleas  of  Cuyahoga  county,  for  *grand 
larceny.  At  the  same  term  he  was  arraigned,  plead  not  guilty, 
was  tried  by  a  jury,  convicted  and  sentenced  to  imprisonment  in 
the  penitentiary. 

The  indictment  contains  two  counts,  substantially  the  same,  in 
which  it  is  averred  the  plaintiff  in  error,  at  the  township  of  Brook- 
lyn in  said  county,  on  etc.,  nine  five  dollar  6anA:  billSj  given  for  the 
payment  of  money,  of  the  value  of  five  dollars  each,  respectively, 
two  dollars  in  silver  coin,  and  of  the  value  of  two  dollars,  of  the 
personal  goods  and  chattels  and  money,  of  one  William  Clarkson, 
then  and  there  being  found,  he  the  said  George  Grummond,  then 
and  there,  well  knowing  the  said  bank  bills  to  be  such  bank  bills- 
feloniously  did  steal,  take  and  carry  away,  etc. 

The  indictment  is  framed  upon  section  19  of  the  act,  entitled  an 
act  providing  for  the  punishment  of  crimes,  passed  March  7, 1832, 
which  among  other  things,  enacts,  *'  That  if  any  person  shall  steal, 
or  maliciously  and  feloniously  destroy  any  bank  bill  or  bills,  etc., 
of  the  value  of  thirty-five  dollars  or  upward,  knowing  them  to  be 
such,  every  such  person  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  imprisoned  in  the  Peniten. 
tiary  and  kept  at  hard  labor  not  more  than  seven^  nor  less  than 
one  year." 

A  bill  of  exceptions  was  taken  by  the  counsel  for  the  plaintiff  in 
error,  during  the  trial,  from  which  it  appears  the  counsel  for  the 
prosecution,  to  maintain  the  issue  on  the  part  of  the  state,  offered 
evidence  that  three  of  the  bills  described  in  the  indictment,  were 
^f  the  following  purport : 
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"The  treasurer  of  the  Ohio  Railroad  Company  will  pay  five 
dollars  on  demand  to  A.  B.  or  bearer,  at  their  oflSco  in  Ohio  city. 

"  H.  Foot,  Sec'y.  N.  Allbn,  Pres'tr 

This  evidence  was  objected  to  by  the  counsel  for  the  plaintiff  in 
error,  but  admitted  by  the  court,  and  the  jury  returned  the  value 
of  the  property  stolen  B.i  forty  seven  dollars. 

The  admission  of  this  evidence  is  assigned  for  error,  and  by 
reason  thereof,  it  is  sought  to  reverse  this  judgment.  Did  the 
court  of  common  pleas  err  ? 

*No  person  in  Ohio  can  bo  held  to  answer  upon  trial,  for  a  [513 
crime,  except  it  be  by  the  indictment  or  presentment  of  a  grand 
jury,  and  be  has  the  right  by  the  same  organic  law,  to  demand 
the  nature  and  cause  of  the  accusation  against  him.  Bill  of  Rights, 
sees.  10,  11.  Ho  has  the  right  to  require  such  accusations  to  be 
embodied  in  a  methodical  and  legal  form,  with  time^  place  and  cir- 
cumstances,  otherwise  he  will  be  unable  to  prepare  his  defense  to 
resist  the  charge. 

It  is  a  rule,  as  applicable  to  criminal,  as  to  civil  proceedings, 
that  judgment  should  be  given  not  only  according  to  allegations 
made  against  the  accused,  but  according  to  the  proof  made  upon  the 
trials  and  the  single  inquiry  here  is,  did  the  evidence  to  which  the 
exception  was  taken,  tend  to  prove  the  averment  in  the  indict- 
ment ? 

It  appears  to  us  not.  To  help  out  the  averment  that  the  plaint- 
iff in  error  stole  nine  five  dollar  bank  bills,  evidence  was  admitted 
that  three  of  the  supposed  bank  bills  were  orders  drawn  by  the 
Ohio  Railroad  Company  upon  their  treasurer.  Those  instruments 
are  no  more  bank  bills  than  the  promissory  notes  of  the  Cuyahoga 
Steam  Furnace  Company,  nor  can  it  be  presumed  that  unless  the 
charter  of  that  company  confers  upon  it  banking  powers,  which 
question  is  yet  to  be  decided,  they  have  been  issued  with  the  de« 
sign  to  circulate  as  bank  bills  or  currency,  in  opposition  to  the 
severe  penal  laws  of  this  state. 

In  admitting  evidence  to  prove  the  plaintiff  in  error  stole  the 
orders  of  this  company,  in  order  to  prove  he  stole  bank  bills,  the 
court  of  common  pleas,  in  our  opinion,  err,  and  that  error  prej- 
udiced the  rights  of  the  accused,  by  increasing  the  value  of  the 
property,  and,  consequently,  changed  the  punishment  from  fine 
and  imprisonment  in  the  county  jail,  to  imprisonment  at  hard  labor 
in  the  penitentiary.    The  judgment  and  proceedings  of  the  court 

447 


Digitized  by  VjOOQIC 


513  SUPBEME  COURT  OP  OHIO. 

Whitney  et  al.  v,  Webb  et  al. 

of  common  pleas  are  reversed  up  to  and  including  the  trial  and 
the  case  remanded  for  further  proceedings. 

Judgment  reversed. 

No  arguments  came  to  the  hands  of  the  reporter. 


513]    *Thb  Lessee  op  Whitney  et  al.  t;.  Webb  and  Westbn- 

HAVEN. 

The  disability  of  "  beyond  seas/*  in  the  act  of  limitations,  is  removed  by 
death,  and  the  heir,  whether  himself  under  disability  or  not,  is  barred  of 
his  ejectment,  unless  he  sue  it  within  twenty  years  after  the  death  of  hia 
ancestor. 

This  is  an  action  of  ejectment  from  the  county  of  Hocking. 

It  is  submitted  to  the  court  on  this  agreed  case :  '''It  is  agreed 
by  the  parties  that  the  land  in  controversy  wns  patented  by  the 
United  States  to  fiufus  Putnam  and  others  on  May  10,  1792;  that 
said  patentees,  on  May  12,  1792,  by  deed  duly  executed,  conveyed 
the  same  land  to  Manassah  Cutler ;  that  said  Cutler,  on  July  2, 
1792,  by  like  deed  conveyed  the  same  land  to  Elisha  Whitney ; 
that  said  Whitney  having  duly  executed  his  last  will  and  testament, 
whereby  he  devised  said  land  in  fee  to  Eunice  Whitney,  his  widow, 
departed  this  life  on  February  22,  1807,'which  was  duly  proved 
and  recorded  in  Hocking  county  prior  to  the  institution  of  this 
suit ;  that  the  said  Eunice  Whitney  departed  this  life,  intestate,  on 
April  28,  1819,  Ireaving  the  lessors  of  the  plaintiff  her  sole  heirs  at 
law.  It  is  further  agreed  that  neither  the  said  Elisha  Whitney, 
nor  the  said  Eunice,  nor  the  lessors  of  the  plaintiff,  nor  any  of  them, 
ever  were  in  the  State  of  Ohio,  but  that  the  said  Elisha  and  Eunice 
always  were,  during  their  several  lifetimes,  and  that  the  lessors 
of  the  plaintiff  always  have  been,  residents  and  citizens  of  the 
Commonwealth  of  Massachusetts.  It  is  also  further  agreed  that 
the  defendants,  and  those  under  whom  they  claim,  went  into  pos- 
session of  said  land,  claiming  title  thereto  by  deed  from  Upton 
Farmer,  who  derived  title  thereto  by  deed  from  Ephraim  Cutler 
in  the  year  1805,  and  have  ever  since  and  still  remain  in  posses- 
sion thereof,  claiming  title  as  aforesaid." 
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The  declaration  was  Bervod  on  November  4,  1839. 

The  single  question  in  the  case  is,  whether  the  lessors  of  the 
plaintiff  are  within  the  saving  olause  of  the  act  of  limitations 
*of  1804,  which  provides :  "  That  if  any  person  or  persons  [614 
is  or  shall  be  entitled  to  have,  sue,  or  bring  any  sach  action  or  ac- 
tions as  aforesaid,  shall  be  within  the  age  of  twenty-one  years, 
insane, /(?m^  covert,  imprisoned,  or  beyond  sea,  at  the  time  when 
any  snch  action  or  actions  may  or  shall  have  accrued,  then  every 
such  person  or  persons  shall  have  a  right  to  have,  sue  or  bring 
any  of  the  action  or  actions  aforesaid  within  the  times  hereby  be- 
fore limited  in  this  act,  after  such  disability  shall  have  been  re- 
moved."    1  Chase's  Stat.  393. 

Mr.  Brasee,  for  the  plaintiffs,  cited  Cotterell  v.  Dutton,  4  Taunt. 
825 ;  Blanchard  on  Limitations,  18 ;  Roscoe  on  Real  Actions,  29 ; 
Bunco  V.  Wolcott,  2  Conn.  27 ;  Adams  on  Ejectment,  60 ;  Stowell 
V.  Zouch,  Piowd.  366  ;  Brent's  Lessee  v.  Trasker,  1  Harr.  &  McHen. 
89;  4  Bibb,  44;  2  Litt.  114 ;  4  Litt.  314 ;  5  Litt.  36. 

EwiNQ  (Stanbert  &  Hunter  were  with  him),  for  the  defend- 
ants, cited  Stowell  v.  Zouch,  Plowd.  355 ;  Davereux  v.  Wykoflf,  3 
Johns.  Ch.  138  ;  Eager  and  wife  v.  Commonwealth  et  al.,  4  Mass. 
187;  Preston  on  Abstracts  of  Title,  341 ;  1  Law  Lib.  11;  Doe  v. 
Jesson,  6  East,  80. 

Grimke,  J.  As  the  plaintiffs,  and  those  under  whom  they  claim, 
have  always  been  non-residents  of  this  state,  the  question  which 
arises  is,  whether  the  former  are  within  the  exception  in  the  stat- 
ute of  limitations  in  favor  of  absentees. 

This  is  the  first  time  that  this  question  has  been  made  in  the 
courts  of  Ohio,  which  may  seem  remarkable,  as  controversies  must 
have  repeatedly  arisen  involving  a  consideration  of  the  same  point. 
But  it  frequently  happens  that  principles  the  most  firmly  estab- 
lished entirely  elude  observation,  until  some  startling  controversy 
springs  up,  which  rouses  the  mind  to  a  survey  of  the  whole  field 
of  dispute.  In  Perry  v,  Jackson,  4  Term,  516,  Lord  Kenyon  re- 
marks, as  surprising,  that  it  was  the  first  time  the  question  in  that 
case  had  arisen  in  an  English  court,  and  yet  it  was  one  which  could 
not  have  been  of  unfrequent  ^occurrence.  Some  accidental  [616 
circumstance  suddenly  drew  the  attention  of  the  mind  to  it  in  that 
particular  instance. 

The  saving  clause  in  favor  of  non-residents  is  the  same  in  tho 
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act  of  1804  and  in  that  of  1810.  Tbey  both  contain  an  exemption 
for  persons  "beyond  sea,"  at  the  time  the  cause  of  action  accraed. 
And  this  term,  beyond  sea,  has  received  a  fixed  signification  in 
Ohio.  It  means  persons  oat  of  the  state,  although  they  may  have 
been  in  the  United  States.  If  it  were  confined  literally  to  per* 
sons  who  were  on  the  other  side  of  the  Atlantic,  the  consequence 
would  be  that  individuals  residing  in  Mexico  or  Buenos  Ayres 
'  would  be  placed  on  the  same  footing  as  those  residing  in  the  State 
of  Ohio.  I  can  not  help  thinking,  however,  if  the  question  were  a 
new  one,  that  it  would  better  promote  the  ends  of  justice  and 
public  tranquility  to  say,  as  the  courts  of  Pennsylvania  have,  that 
the  statute  referred  simply  to  persons  who  were  beyond  the 
bounds  of  the  United  States.  A  non-resident  does  not,  like  an 
infant,  a  person  non  compos^  etc.,  labor  under  any  disability  to 
sue,  either  mental  or  legal.  Information  circulates  so  readily 
through  every  part  of  our  country,  that  no  one  who  possesses  any 
ordinary  degree  of  vigilance  can  be  unapprised  of  his  rights,  and 
the  absentee  has  the  double  advantage  of  being  able  to  sue  either  in 
the  federal  or  the  state  courts.  The  construction  which  has 
hitherto  been  given  to  the  statute  confers  upon  them  a  treble 
advantage;  it  permits  them  to  lie  by  until  property  which  was 
of  no  worth  has  acquired  a  very  groat  value,  in  consequence  of  the 
labors  of  residents,  from  whom  everything  is  then  suddenly  torn 
away. 

One  remark  which  I  would  now  make,  and  which  is  more  im- 
mediately to  my  present  purpose,  is  that  the  construction  which 
has  actually  been  given  to  the  law,  is  by  no  means  founded  on  its 
literal  meaning,  but  has  been  supposed  to  be  in  conformity  with 
the  intention  of  the  legislature;  in  other  words,  it  is  admitted  to 
be  a  sound  maxim,  that  in  ascertaining  the  meaning  of  a  law,  it  is 
often  necessary  to  inquire  what  was  the  intention  in  framing  it. 
616]  It  is  a  principle  which  should  be  *made  use  of  very 
cautiously,  but  it  is  one  of  undoubted  force  and  application. 

The  statute  which  was  offeree  when  the  present  cause  of  action 
arose,  declares  that  if  any  person  or  persons  are  beyond  sea  at  the 
time  the  right  accrued,  every  such  person  or  persons  shall  have  a 
right  to  sue  within  twenty  years  after  he  or  they  come  into  the 
state.  If  the  heirs  of  Elisha  Whitney,  the  present  plaintiffs,  are 
within  this  exception  as  well  as  Elisha  Whitney  himself  was,  they 
are  entitled  to  recover,  and  that  depends  upon  the  determination 
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of  a  question  which  has  been  greatly  agitated  both  in  England 
and  this  country,  whether  an  heir  can  unite  his  disability  with 
the  disability  of  his  ancestor;  in  other  words,  whether  successive 
disabilities  in  different  persons  are  within  the  true  meaning  of  the 
statute  of  limitations. 

The  case  of  Stowell  v.  Zouch,  Plowd.  358,  was  the  first  in  which 
the  question  was  discussed,  whether  the  exception  in  favor  of 
infants  was  confined  to  the  person  to  whom  the  right  ^raf  accrued, 
or  whether  it  was  extended  to  the  heir,  who  was  an  infant  at  the 
time  the  title  descended  to  him.  The  case,  we  are  told,  was  argued 
with  great  ability  twice  in  the  common  pleas,  and  twice  in  the 
exchequer  chamber  before  all  the  judges  of  England,  and  it  was 
determined  that  the  exception  extended  only  to  such  infants  to 
whom  the  right  accrued,  and  that  no  such  right  had  at  that  time 
descended,  for  the  ancestor  was  then  alive;  that  the  piaintifi^  being 
an  infant  when  his  father  died,  was  of  no  consequence,  because 
the  exception  expressly  afibrded  the  excuse  of  infancy  to  those 
only  to  whom  the  right  first  accrued.  It  was  observed  that  if 
every  heir  should  be  allowed  the  full  period  of  limitation  after  he 
arrived  at  twenty-one,  the  controversy  might  be  delayed  many  hun- 
dred years,  for  the  heir  of  the  heir  might  labor  under  the  same,  or 
some  other  disability,  and  so  on  successively  for  several  generations, 
and  when  the  title  came  ultimately  to  be  tried,  the  evidence  on 
which  the  defendant's  title  was  founded,  would  have  been  lost  in 
obscurity.  For  the  sake,  therefore,  of  the  public  repose,  as  well  as 
in  accordance  with  what  seemed  to  *be  the  evident  in  ten-  [517 
tion  of  the  legislature,  the  heir  was  denied  the  privilege  of  shelter- 
ing himself  under  his  disability. 

This  case  did  not  present  an  instance  of  successive  disabilities, 
because  the  plaintiffs  father  never  himself  labored  under  any 
disability.  It  is  oi  the  same  importance,  however,  as  if  it  had, 
because  it  determines  the  material  question  who  is  the  person 
who  may  take  advantage  of  the  exception,  he  to  whom  the  right 
first  accrued,  or  the  person  to  whom  it  afterward  descended. 

But  the  case  of  Doe  r.  Jesson,  6  East,  80,  is  similar  to  the  pres- 
ent. Here  the  owner  of  the  estate  was  disposessed  when  ho  was 
an  infant;  he  died  in  infancy,  leaving  an  infant  sister  his  heir. 
And  it  was  held  that  she  was  not  allowed  a  period  of  twenty -one 
years  after  the  death  of  her  brother,  within  which  to  bring  her 
ejectment.    As  remarked  by  Lord  Bllenborough,  the  time  al- 
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lowed  by  the  statute  for  making  an  entry  might  be  indefinitely 
postponed  if  a  diflFerent  construction  were  given  ;  "  that  there  was 
no  calculating  how  far  it  might  be  carried  by  parents  and  chil- 
dren continuing  under  disabilities  in  succession." 

The  case  of  Eager  v.  The  Commonwealth,  4  Mass.  182,  is  a  case 
of  still  greater  importance,  as  it  arose  in  our  own  country.  The 
plaintiff  was  an  infant,  and  before  the  termination  of  her  infancy 
the  disability  of  coverture  accrued,  but  the  court  held  that  the 
disability  which  should  have  the  effect  of  protecting  the  plaintiff, 
must  exist  at  the  time  the  right  tirst  accrued,  and  as  this  was  not 
the  case  the  statute  was  a  complete  bar.  This  case,  it  will  be  ob- 
served, goes  further  than  even  the  last.  Mr.  Blanchard,  in  his 
treatise  on  the  statute  of  limitations,  remarks  that  "  successive 
disabilities  in  the  same  person  will  continue  to  him  the  protection 
of  the  statute."  But  Eager  v.  The  Commonwealth  does  not  coun- 
tenance that  doctrine.  And  I  think  it  may  be  asserted  that 
whether  successive  disabilities  exist  in  one  and  the  same  person, 
or  in  different  persons,  the  law  is  the  same,  and  that  it  is  only 
where  several  disabilities  exist  in  one  and  the  same  person,  and 
at  the  same  time^  that  the  statute  affords  a  protection. 
618]  •  *The  doctrine  taught  in  the  above  case  has  been  confirmed 
by  that  of  Bunce  r.  Wolcott,  2  Conn.  27,  where  a  female  heir 
being  under  age  at  the  time  the  title  descended  to  her,  and  having 
married  before  she  arrived  at  the  age  of  twenty-one,  it  was  de- 
cided that  she  could  take  advantage  of  the  saving  of  the  statute 
in  favor  of  infancy  alone.  If  this  were  not  the  true  doctrine;  if 
disability  were  permitted  to  lap  over  disability,  there  might  be  no 
termination  to  many  controversies.  As  Lord  Eldon  remarks: 
"  A  right  might  travel  through  minorities  for  two  centuries." 

But  the  most  full  and  elaborate  of  all  the  cases  is  that  of  Dem- 
arest  u.  Wynkoop,  3  Johns.  Ch.  129,  where  the  same  doctrine  is 
expounded  and  enforced  with  masterly  ability.  Indeed,  this  must 
be  considered  as  the  settled  and  established  law  in  England  and 
in  this  country.  There  are  but  two  cases  that  contradict  it :  Eaton 
v..  Sanford,  2  Day,  523,  which  was  afterward  doubted  in  Bush  v. 
Bradley,  4  Day,  298,  and  finally  overruled  in  Bunce  v.  Wolcott,  to 
which  I  have  already  referred.  The  other  is  the  case  of  Cottrel  r. 
Dutton,  4  Taunt.  826.  It  is  entirely  opposed,  however,  to  the  pre- 
ceding English  determinations  as  well  as  to  the  oninions  of  the 
profoundest  lawyers  in  that  country. 
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But  tho  proviso  in  the  statute  of  Ohio  is  not  the  same  as  Id  the 
English  statutes,  or  in  those  of  the  other  states  to  whose  decisions 
I  have  referred.  The  statutes  of  limitation  of  Massachusetts, 
New  York,  and  Connecticut  are  borrowed  from  that  of  James.  It 
is  this  difTerenco  which  creates  the  real  difficulty  in  the  cade.  If 
the  proviso  in  our  statute  were  the  same  as. in  the  last,  we  might 
stop  and  rest  satisfied  with  the  great  weights  of  reason  and  aathor- 
ity  which  have  been  thrown  into  one  of  the  scales.  But  as  this 
is  not  the  case  we  are  constrained  to  go  further,  and  to  examine 
whether  the  difference  is  so  great  as  to  involve  a  totally  different 
construction.  In  all  the  last-named  statutes  the  period  of  limita- 
tion is  prolonged  in  favor  of  persons  living  under  any  of  the  dis- 
abilities mentioned,  although  those  disabilities  existed  at  the  time 
the  right  first  accrued.  Under  one  of  these  five,  and  under  the 
others,  *ten  years  may  bo  added  to  tho  twenty,  so  that  in  [619 
some  cases  twenty-five,  and  in  others  thirty  years,  but  never  ex- 
ceeding that  period,  may  have  run  out  before  the  bar  will  finally 
operate.  In  other  words,  the  infant,  the  non-resident,  etc.,  are 
allowed  five  or  ten  years  after  their  disability  has  ceased,  not- 
withstanding the  full  period  of  twenty  years  has  already  expired. 
There  is  no  similar  provision  in  any  of  the  statutes  of  Ohio  until 
the  year  1831,  when,  for  tho  first  time,  the  proviso  in  the  statute 
of  James,  except  so  far  as  regards  the  case  of  non-residents,  was 
endeavored  to  be  imit-ated.  But  I  think  it  clear  that  this  difference 
does  not  make  any  sensible  or  just  distinction  between  the  case  at 
bar  and  tho  English  and  American  cases.  The  true  interpretation 
of  our  laws  of  1804  and  1810  is,  that  twenty  years,  and  no  more, 
is  allowed  to  the  person  or  persons  to  whom  the  right  first  ac- 
crued, after  their  disability  is  removed.  The  words  of  those  acts 
are,  "that  if  any  person  or  persons  entitled  to  bring  any  of  the 
actions  enumerated,  shall  be  beyond  seas,  infants,  non  compoSy 
etc.,  when  any  such  action  accrued,  then  they  shall  have  a  right 
to  commence  such  actions  within  the  time  limited,  after  the  disa- 
bility has  ceased  ;  and  the  question  is  not  whether  the  law  has  still 
iurther  prolonged  the  time  in  favor  of  the  heirs  of  such  persons, 
for  that  it  evidently  has  not  done;  but  whether  the  saving  clause 
only  extends  to  the  persons  to  whom  the  right  first  accrued,  with- 
out including  their  heirs  or  representatives.  And  here  is  another 
difference  between  the  law  of  Ohio,  and  the  English  and  New 
York  statutes.    In  the  two  last,  the  word  first  precedes  the  words 
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accrued  or  descended^  while  in  our  statute  it  is  entirely  omitted. 
But  the  meaning  of  the  clause  is  in  reality  precisely  the  same, 
whether  that  word  be  inserted  or  not.    The  use  of  the  words  per- 
son or  persons,  it  is  clear,  does  not  authorize  us  to  say  that  it 
intends  to  speak  of  the  several  persons  in  succession,  to  whom  the 
right  may  have  fallen,  for  the  English  and  New  York  statutes  also 
contain  that  phraseology.    The  words  person  or  persons  are  used 
merely  because  the  right  may  accrue  either  to  one  person  singly, 
620]    or  to  many  persons  jointly.     And  if  the  *word  person  only 
Vere  used,  then  there  could  be  no  doubt  that  tlie  person  to  whom 
the  right  accrued  was  the  person  to  whom  it  first  accrued,  whether 
the  word  first  was  inserted  or  not ;  and  that  the  word  in  the  plural 
is  afterward  added,  can  not  vary  the  signification,  because,  as  I 
have  already  observed,  that  is  merely  for  the  purpose  of  indi- 
cating that  there  may  exist  a  joint  right  in  several  persons  as  well 
as  a  single  right  in  one  person.     But  the  statute  of  Massachusetts 
which  gave  rise  to  the  decision  in  Eager  v.  The  Commonwealth, 
is  in  this  respect  precisely  like  our  own,  the  word  first  is  entirely 
omitted ;  and  yet  this  circumstance  does  not  appear  to  have  af- 
forded a  ground  for  any  just  distinction  between  their  law  and 
the  statute  of  James.   It  is  true  no  allusion  is  made  to  this  differ- 
once,  but  it  is  to  be  presumed  that  it  would  have  suggested  itself 
to  the  learned  judge  who  delivered  the  opinion  if  it  was  entitled 
to  much  weight. 

I  have  already  noticed  another  difference  between  the  statute 
of  Ohio  and  the  English,  and  other  American  statutes.  The  last 
contain  a  proviso  in  favor  of  the  heirs  of  the  person  to  whom  the 
right  accrued,  adding  five  or  ten  years,  as  the  case  may  be,  to  the 
period  of  twenty  years.  There  are  two  classes  of  persons,  then, 
to  whom  a  right  may  accrue.  First,  the  ancestor;  second,  his 
heir.  The  last  only  is  entitled  to  the  additional  period,  and  his 
case  is  provided  for  in  the  last  part  of  the  clause.  The  ancestor 
is  provided  for  in  the  part  which  precedes,  and  therefore  it  is  that 
the  word  first  is  from  abundant  caution  inserted  to  indicate  with 
absolute  precision  the  order  in  which  the  several  persons  are  enti- 
tled to  the  respective  periods  of  twenty,  twenty-five,  or  thirty 
years,  as  the  case  may  happen.  I  say  from  abundant  caution 
only,  because  the  statute  of  Massachusetts  contained  the  whole 
of  this  proviso  in  favor  of  the  heir,  and  vet  has  omitted  the 
word  first. 
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There  is  a  still  farther  difference  between  our  statute  and  the 
others  to  whicb  I  have  referred.  The  laugaage  in  these  last  is 
this,  "so  as  Buch  person  or  persons,  or  his  or  their  heirs,  shall 
within  ten  years  after  fall  age,  discoverture,  coming  into  the  coun- 
try, etc.,  or  deaths  commence  their  action."  The  *words  or  [581 
death  are  omitted  in  our  law ;  and  this  is  supposed  to  have  a  most 
important  bearing  upon  the  subject.  But  those  words  are  inserted 
in  a  part  of  the  proviso,  which  is  not  contained  in  our  law,  and 
therefore  could  not  properly  have  a  place  in  this  last.  They  are 
inserted  to  indicate  the  rights  of  those  who  are  entitled  to  the 
additional  period  of  ten  years,  and  for  no  other  purpose  what- 
ever,  and  as  this  additional  period  is  not  afforded  in  the  Ohio  law. 
they  are  necessarily  not  to  be  found  in  it.  In  Doe  v.  Jesson, 
these  words  were  referred  to  as  governing  the  determination  in 
that  case.  And  very  properly,  for  there  the  question  was  whether 
the  infant  heir  of  an  ancestor  who  died  in  infancy  was  entitled 
only  to  ten  years  after  his  death,  or  whether  the  whole  period  of 
his  own  disability  was  not  to  be  allowed,  so  as  to  give  him  the 
whole  time  of  its  continuance,  and  the  ten  years  in  addition.  And 
it  was  held  that  he  was  entitled  to  ten  years  after  the  death  of  his 
ancestor,  and  not  to  ten  years  after  his  own  disability  ceased.  It 
is  evident,  then,  that  these  words  could  not  be  inserted  in  the 
same  place  which  they  occupy  in  the  statutes  of  James,  etc.,  be- 
cause no  such  place  existed  in  our  statute. 

But  that  the  insertion  of  these  words  in  the  statutes  of  James 
and  of  the  other  states  was  unnecessary,  is  evident  from  the  case 
of  Stowell  V.  Zouch,  which  was  decided  upon  the  statute  of 
Hen.  7,  in  which  they  are  entirely  omitted;  and  yet,  as  we  have 
seen,  this  is  the  leading  case  in  England,  and  contiains  the 
foundation  of  the  whole  law  with  regard  to  successive  disabilities. 
The  doctrine  established  in  that  case  was  that  the  exception  ex- 
tended only  to  such  infants  to  whom  the  right  accrued;  that  no 
such  right  had  at  that  time  dcQcended'to  the  plaintiff,  because  his 
father  was  then  alive;  that  he  was  bound  to  make  his  claim  before 
the  expiration  of  the  five  years,  and  that  the  circumstance  of  his 
being  an  infant  when  his  father  died  was  of  no  avail,  because  the 
exception  in  the  statute  afforded  the  excuse  to  those  only  to  whom 
the  right  first  accrued.  These  words  are  also  omitted  in  the  pro- 
viso of  the  English  statute  which  regards  personal  actions.  And 
although  I  am  not  aware  of  any  decisions  as  to  the  effect  of  sue- 
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533]  cessive  disabilities  where  the  cause  of  action  is  personal, 
yet  it  is  evident  from  the  last  case,  which  places  no  reliance  upon 
the  omission  of  the  word  '^  death/'  what  sach  decisions  would  be. 
Indeed,  it  is  an  established  principle  that  the  several  statutes 
.  of  limitation,  being  in  pari  materia^  ought  to  receive  the  same 
construction,  although  the  phraseology  in  all  may  not  be  exactly 
the  same. 

From  every  examination  which  I  have  been  able  to  give  to  this 
very  intricate  subject,  and  I  have  endeavored  to  make  that  exam- 
ination as  thorough  as  possible,  in  consequence  of  the  great  im- 
portauce  of  the  questions  involved,  I  am  of  opinion  that  the  stat- 
ute of  Ohio,  equally  with  the  English  and  the  other  American 
statutes,  lends  no  countenance  whatever  to  the  doctrine  of  succes- 
sive disabilities.  If  this  interpretation  is  not  given,  the  bar  of  the 
statute  can  never  take  effect,  Elisha  Whitney  lived  abroad  and 
died  abroad  while  this  disability  existed.  The  difficulty,  then,  is 
infinitely  greater  than  was  apprehended  in  the  several  cases  I 
have  referred  to.  There  it  was  said  that  the  title  might  float 
through  a  whole  century  if  disability  were  permitted  to  be  added 
to  disability.  But  in  this  case,  death  having  intervened  during 
the  existence  of  the  disability,  this  can  never  cease,  but  will  liter- 
ally run  on  to  infinity.  This  is  a  consequence  too  monstrous  and 
absurd  to  be  admitted,  and  never  could  have  been  within  the  in- 
tention of  those  who  made  the  law.  The  omission  of  the  words 
"  or  death  "  renders  the  proviso  in  our  law  more,  instead  of  less, 
restrictive,  as  I  have  shown ;  and  this  circumstance,  together  with 
the  fact  that  the  advantage  of  the  disability  is  given  to  the  person 
to  whom  the  right  accrues,  and  not  to  his  heirs,  shows  that  the 
death  of  the  ancestor  must  be  deemed  to  be  an  extinguishment 
of  the  right — at  any  rate  after  the  full  period  of  twenty  years  haa 
run  out,  counting  from  the  commencement  of  the  adverse  pos- 
session. If  the  statute  were  not  sufficiently  clear  without,  we 
should  be  absolutely  compelled  to  give  it  this  interpretation,  other- 
wise a  law  without  a  parallel  would  be  found  in  our  statute 
book.  Statutes  of  limitation  have,  with  very  great  reason,  been 
termed  statutes  of  repose.  But  if  any  different  construction 
533]  *were  given  to  our  law,  instead  of  being  a  statute  of  repose 
it  would  be  one  of  perpetual  disquietude. 

It  is  evident,  from  the  preceding  view,  that  the  whole  difficulty 
and  embarrassment   which  surround  the  case,  arise  from   the 
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total  omission  of  an  important  part  of  the  proviso  contained  in 
the  statute  of  James.  The  consequence  is,  that  the  death  of  a 
person  while  laboring  under  disability,  is  entirely  unprovided  for. 
The  only  alternative,  then,  to  which  we  can  cling,  is  to  say  that 
such  person  stands  upon  the  same  footing  as  residents  of  the  state, 
and  that  the  lapse  of  twenty  years  from  the  time  the  cause  of  ac- 
tion accrued,  will  be  a  bar  to  the  assertion  of  the  right.  To  say 
that  it  shall  be  twenty  years  from  the  death,  will  be  going  even 
beyond  the  statute  of  James,  in  which  express  provision  is  made 
for  extending  the  period,  not  however  to  twenty,  but  only  to  ten 
years,  and  without  which  provision  this  advantage  could  not,  by 
construction,  have  been  given  to  the  heir.  Even  the  act  of  1831 
is  entirely  silent  as  to  the  case  of  a  person  dying  under  disabil- 
ity ;  and  it  is  for  that  reason  that  I  have  said  it  has  endeavored 
to  imitate,  not  that  it  has  actually  imitated,  the  statutes  of  James 
and  of  the  other  states.  It  has  prolonged  the  period  of  limitation^ 
but  not  in  favor  of  the  heir.  These  repeated  acts  of  legislation 
distinctly  manifest  throughout  the  intention  of  the  legislature. 
Death  is  a  casvs  omissus]  and  as  there  is  no  "inherent  equity" 
growing  out  of  the  statute  of  limitations,  in  favor  of  persons  un- 
der disability,  and  not  actually  provided  for,  we  must  say  that 
death,  combined  with  the  lapse  of  twenty  years,  operates  a  total  ' 
extinction  of  the  right.    Judgment  for  the  defendants. 


*B0fi£RT  BiDLEY   AND  ANOTHER  V.  JOHN  HeTTHAN   ET  AL.       [534 

Equity  ordinarily  acts  in  analogy  to  the  law  in  giving  effect  to  the  statute  of 
limitations. 

Therefore,  where  the  owner  of  tin  elder  entry  and  junior  patent,  who  waa 
never  in  the  state,  dies  with  an  adverse  possession  under  a  junior 
entry  and  elder  patent  against  him,  equity,  after  the  lapse  of  twenty 
years  from  his  death,  will  allow  the  act  of  limitation  to  be  set  up  as  a  bar 
against  his  heirs  seeking  to  get  in  the  legal  title  under  the  elder  entry 

This  is  a  bill  in  chancery,  from  the  county  of  Clermont. 
The  complainants  are  the  heirs  at  law  of  Thomas  Eidley.    By 
Tirtue  of  a  military  warrant  granted  by  the  State  of  Virginia  to 
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Tbomas  Bidley,  an  onlry  was  made  of  166§  acres  of  land,  sitnate 
between  the  Little  Miami  and  Scioto  rivers,  in  theconnty  of  Cler- 
mont, which  is  in  these  words:  <'No.  3,406.  Tbos.Bidley  enters  166§ 
acres  of  land  on  part  of  a  military  warrant  No,  4,676,  on  the  waters 
of  the  east  fork  of  the  Little  Miami,  beginning  at  the  lower  back 
corner  of  Nathaniel  Darby's  entry  No.  2,058,  running  N.  43,  200 
poles,  thence  N,  47  W.  at  right  angles  for  quantity."  This  entry 
was  surveyed  December  17,  1798,  and  patented  to  Thos,  Ridley 
September  17,  1806.  On  June  12,  1800,  Francis  Peyton  made  an 
entry  or  location  of  600  acres  in  the  following  words :  "  No.  3,856. 
Francis  Peyton  enters  600  acres  of  land  on  part  of  a  military  war- 
rant No.  3,234,  on  the  waters  of  the  east  fork  of  the  Little  Miami, 
beginning  at  a  sugar  tree,  ash,  and  dogwood,  in  the  line  of  Geo. 
Matthews'  survey  No.  3,814,  running  south  with  Matthews'  line  to 
his  south-east  corner;  thence  west  to  the  lineof  Jas.  Meriwether's 
survey  No.  1,136  ;  thence  south  and  from  the  beginning  east  with 
the  line  of  Horrons,  200  poles  to  the  line  of  Tarlton  Flemiug's  en- 
try No.  3,855 ;  thence  with  his  line  to  the  line  of  Nathaniel  Dar- 
by's survey  No.  2,058 ;  thence  with  his  line  S.  43  W.  so  far  that  a 
line  west  will  include  tbo  quantity."  The  bill  charges  that  after- 
ward this  last  entry  was  fraudulently  surveyed  so  as  to  include 
and  cover  part  of  Ridley's  entry,  and  a  patent  issued  thereon  to 
Henry  Massie,  who  was  assignee  of  the  survey,  and  that  the  legal 
title  is  thus  vested  in  the  defendants. 

525]  *The  answer  admits  the  entry  and  surveys  of  Francis  Pey- 
ton and  the  issuing  of  the  patent.  It  requires  proof  that  the 
entry  is  sufficiently  special,  and  that  it  has  been  surveyed  accord- 
ing to  law.  They  aver  that  they  and  those  under  whom  they 
claim  have  been  in  the  quiet  possession  of  the  land,  claiming  to 
hold  the  title  thereto  for  upward  of  thirty  years,  and  have  regu- 
larly paid  all  taxes. 

The  cash  was  argued  by  Fox,  for  the  plaintiffs,  and  Marshall  & 
Hamer,  for  the  defendants ;  but  as  the  decision  of  the  court  rosta 
upon  other  grounds  than  those  taken  in  argument,  the  discussion 
of  counsel  is  omitted. 

Gbimke,  J.  It  is  very  evident  from  the  survey  made  in  the 
cause,  that  the  patent  and  survey  of  Peyton  under  which  the  de- 
fendants .claim,  covers  the  land  in  controversy.  But  as  the  de- 
fendants claim  under  the  oldest  patent,  the  complainants,  in  order 
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to  obtain  taat  legal  title,  mast  show  a  superior  equity  to  the  land. 
And  this  would»render  it  necessary  to  enter  into  an  inquiry  con- 
cerning the  nature  of  that  title,  and  among  other  things  to  ascer- 
tain whether  a  call  for  an  entry  may  not  be  construed  to  mean  a 
call  for  a  survey. 

But  there  is  one  circumstance  which  entirely  dispenses  with  any 
investigation  of  that  kind,  and  must  cut  the  case  short  before  ar- 
riving  at  that  stage.  The  defendants  in  their  answer  rely  ex- 
pressly npon  the  statute  of  limitations  as  a  bar  to  the  complain- 
ants' relief.  The  complainants,  on  the  other  hand,  have  taken 
proof,  the  object  of  which  is  to  bring  them  within  the  saving 
clause  of  the  statute.  Bat  in  so  doing  they  have  proved  too  much. 
They  show  that  not  only  Thomas  Bidiey,  to  whom  the  patent 
issued  in  1806,  never  was  in  the  State  of  Ohio,  but  that  the  two 
persons  to  whom  the  property  has  descended,  Francis  Eidley  and 
Thomas  Bidiey,  were  never  either  of  them  in  the  State  of  Ohio. 
This  is  completely  established  by  the  deposition  of  a  witness  who 
proves  that  Thomas  Bidiey,  the  elder,  died  abroad  a  great  many 
years  ago ;  that  Francis  I.  and  Thomas  Bidiey  were  his  sole  heirs  i 
that  Francis  *died  soon  alter  his  father,  leaving  Francis  I.  [526 
his  sole  heir,  and  that  neither  he  nor  Thomas  Bidiey,  Jr.,  were  over 
in  this  state.  The  consequence  is,  that  the  case  falls  directly 
within  the  determination  already  made  at  this  term  in  the  eject- 
ment suit  of  Whitney  t?.  Webb  et  al.f  The  principle  there  de- 
cided was  that  successsive  or  cumulative  disabilities  in  different 
persons  are  not  within  the  true  intent  and  meaning  of  the  proviso 
in  the  statute  of  limitations ;  that  where  the  person  to  whom  the 
right  has  accrued  is  beyond  the  state,  the  statute  does  not  com- 
mence running  against  him  until  he  comes  into  the  state;  but  that 
if  he  dies  abroad,  his  heirs  can  not  unite  their  disability  to  his,  so 
as  to  bring  them  within  the  protection  of  the  law.  It  was  shown 
in  the  case  I  have  referred  to,  that  any  other  construction  would 
involve  the  greatest  absurdity,  and  be  productive  of  incalculable 
mischief;  that  a  controversy,  instead  of  having  some  limit  put  to 
it,  might  be  protracted  to  an  indefinite  length  of  time,  for  each 
person  to  whom  successively  the  right  accrued,  might  be  a  non- 
resident, an  infant,  feme  covert,  or  insane.  The  principle  there 
determined  is  then  decisive  of  the  present  case,  and  the  bill  must 
be  dismissed.     Bill  dismissed. 

fAnte,  513. 
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Jacob  S.  Atwood  v.  The  Bank  of  Chillioothk. 

In  an  action  against  a  bank  for  the  recovery  of  its  notes  or  bills,  it  is  sufficient 
to  declare  for  money  had  and  received,  and  on  trial  the  plaintiff  may  give 
in  evidence  any  notes  or  bills  of  the  bank  which  he  may  have  in  posses- 
sion, and  recover  the  amount  thereof,  under  the  act  of  January  28,  1824. 
And,  in  such  case,  if  the  bank  has  suspended  specie  payment,  he  will  be 
entitled  to  interest  on  the  notes  or  bills  from  the  time  of  suspension. 

This  is  an  action  of  assumpsit  from  the  county  of  Boss. 

The  declaration  contains  a  single  count  for  money  bad  and  re- 
ceived, to  which  the  defendant  pleaded  the  general  issoe.  The 
issue  thus  joined  was  submitted  to  the  court  on  the  following 
agreed  statement  of  facts : 

527]  **'0n  April  19,  1841,  the  Bank  of  Chillicothe  ceased,  and 
refused  to  redeem  the  notes  issued  and  put  in  circulation  by  said 
bank,  with  good  and  lawful  money  of  the  United  States.  On  the 
21st  of  April  aforesaid,  the  plaintiff  presented  to  the  cashier  of 
said  bank  at  its  counter,  within  banking  hours,  divers  notes  of 
said  bank,  which  are  produced  in  court  in  evidence,  and  then 
and  there  demanded  payment  of  said  notes,  with  good  and  law- 
ful money  of  the  United  States,  the  said  notes  being  payable  on 
demand,  and  amounting  to  the  sum  of  $719.  But  the  cashier 
then  and  there  refused  to  make  payment  of  the  same  or  any  part 
thereof  in  such  money  so  demanded.  The  plaintiff  brought  this 
suit  in  the  court  of  common  pleas  of  said  county,  and  on  the  trial 
of  the  cause  in  said  court,  produced  in  evidence  the  identical 
notes  aforesaid,  amounting  to  said  sum  of  8719,  which  are  now  in 
evidence ;  and  also  the  further  sum  of  84,080  in  other  notes  of  said 
bank)  payable  on  demand,  owned  and  held  by  the  plaintiff  at  the 
time  of  said  trial,  which  latter  sum  of  84,080  the  plaintiff  now 
produces  here  in  court  in  evidence  in  this  cause,  in  the  identical 
notes  aforesaid.  All  said  notes  were  duly  signed  and  executed  by 
the  president  and  cashier  of  said  bank,  are  the  genuine  notes  of 
said  bank,  and  all  bear  date  prior  to  the  said  19th  of  April  last. 
No  demand  of  payment  of  said  last-mentioned  notes,  amounting 
to  84,080,  has  ever  been  made  of  said  bank  by  the  plaintiff  or  any 
one  on  his  behalf,  and  the  plaintiff  was  not  the  holder  of  said 
notes,  amounting  to  84,080,  at  the  commencement  of  this  suit.'* 
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The  caso  was  argued  at  length  by  Thurman  and  Massie,  for 
the  plaintiff,  and  by  Stanbbry,  Cebighton,  and  Gebbn,  for  de- 
fendant. 

Hitchcock,  J.  Two  qnestions  are  raised  for  the  consideration 
of  the  court  in  this  case : 

1.  Whether  the  plaintiff  is  entitled  to  judgment  for  the  amount 
of  notes  acquired  by  him  subsequent  to  the  *commence-  [528 
ment  of  the  suit,  and  which  are  now  given  in  evidence? 

2.  If  he  is  entitled  to  such  judgment  is  he  entitled  to  interest, 
and  from  what  time  should  the  interest  be  computed  ? 

As  a  general  rule,  it  is  well  settled  that  the  rights  of  parties  lit- 
igant must  be  adjudicated  as  they  were  at  the  commencement  of 
the  suit.  And  if  a  plaintiff  has  no  cause  of  action  when  his  writ 
is  issued,  ho  can  not  subsequently  acquire  a  right  which  can  be 
enforced  in  such  suit.  Apply  this  principle  to  the  present  case, 
and  the  plaintiff  could  only  recover  a  judgment  for  the  amount 
of  notes  which  he  demanded  on  the  21st  of  April,  with  interest 
from  that  date.  He  would  be  precluded  from  the  recovery  of  the 
S4,080. 

It  is  supposed,  however,  by  his  counsel  that  a  different  rule  pre- 
vails where  a  suit  is  brought  against  a  bank  to  recover  upon  its 
notes  or  bills,  and  they  refer  to  the  act  of  January  28,  1824,  "to 
regulate  judicial  proceedings  where  banks  and  bankers  are  par- 
ties," and  rely  upon  this  act  as  sustaining  them  in  this  position. 
It  is  perhaps  a  little  singular  that  although  this  law  has  been  in 
force  for  seventeen  years,  and  was  preceded  by  a  similar  law  as 
early  as  1819,  this  court  has  never  before  been  called  upon  to  give 
to  it  a  construction.  A  case  was  reserved  in  Ouyahoga  county 
some  two  or  three  years  since  for  the  express  purpose  of  obtain- 
ing the  opinion  of  the  court  upon  this  law,  but  it  was  settled  by 
the  parties,  and  never  brought  before  the  court.  But  perhaps 
this  is  to  be  accounted  for  by  the  fact,  that  from  the  passage  of 
the  law  until  within  three  or  four  years  past,  the  banks  of  the  stato 
redeemed  their  notes  when  demanded. 

The  legislature,  in  the  enactment  of  this  law,  intended  to  give 
an  easy  and  effectual  remedy  to  those  who  held  the  notes  of  a 
bank  which  did  not  redeem  its  promises,  and  to  make  it  the  inter, 
est  of  all  such  institutions  to  deal  honestly  and  fairly.  If  there 
is  anything  of  apparent  severity  in  the  law,  it  can  not  be  at- 

461 


Digitized  by  VjOOQIC 


529,  530  SUPREME  COURT  OF  OHIO. 

At  wood  V.  Bank  of  Chillicothe. 

tributed  to  any  prejadico  existing  in  the  body  who  passed  it 
629]  against  banks.  No  such  prejudice  existed.  They  *were 
supposed  to  bo  institutions  necessary  to  the  welfare  and  prosper- 
ity of  the  country.  There  was  the  same  disposition  to  do  justice 
to  them  as  to  individuals.  According  to  our  understanding  of  the 
law,  there  is  nothing  in  it  which  will  operate  unjustly.  It  may 
change  some  of  the  rules  of  pleading  and  evidence  as  known  to 
the  common  law,  but  it  is  done  only  for  the  furtherance  of  justice. 

The  first  section  of  the  law,  and  this  is  the  only  section  with 
which  we  have  anything  to  do  in  the  present  case,  provides,  "  That 
in  all  actions  brought  against  any  bank  or  banker,  whether  of  a 
public  or  private  character,  to  recover  money  duo  from  such  bank 
or  banker,  on  notes  or  bills  by  him  or  them  issued,  the  plaintiff 
may  file  his  declaration  for  money  had  and  received  generally, 
and  on  trial  may  give  in  evidence,  to  support  the  action,  any  notes 
or  bills  of  such  bank  or  banker,  which  said  plaintiff  may  hold  at 
the  time  of  trials  and  may  recover  the  amount  thereof,  with  interest 
irom  the  time  the  same  shall  have  been  presented  for  payment  and 
payment  thereof  refused,  or  from  the  time  such  bank  or  banker 
shall  have  ceased  and  refused  to.  redeem  his  notes  with  good  and 
lawful  money  of  the  United  States." 

This  section  would  seem  to  be  sufiiciently  explicit  in  its  terms, 
with  respect  to  the  rights  of  a  plaintiff  in  introducing  evidence, 
and  in  securing  to  him  a  judgment  for  the  entire  amount  of  notes 
and  bills  given  in  evidence.  It  is  strongly  urged,  however,  by  the 
defendant's  counsel,  that  this  statute  should  not  have  a  literal  con- 
struction, so  far  as  to  secure  to  a  plaintiff  a  judgment  for  any  greater 
amount  than  he  was  entitled  to  at  the  commencement  of  the  suit. 
In  other  words,  that  the  statute  shall  not  be  so  construed  as  to 
infringe  the  general  rule,  that  the  rights  of  parties  shall  be  adjudi- 
cated upon  as  they  were  at  the  commencement  of  the  suit.  And 
it  is  claimed  that  the  intention  of  the  legislature  was  to  permit  a 
plaintiff  who  had  in  his  possession  notes  or  bills  of  a  bank  at  the 
time  of  the  commencement  of  a  suit,  but  had  afterward  disposed 
of  them,  to  give  in  evidence  notes  or  bills  of  an  equal  amount, 
which  he  might  have  acquired  at  a  subsequent  period,  but  pre- 
630]  vious  *to  the  trial.  This  certainly  would  be  a  forced  con- 
struction of  the  law,  and  would  equally  interfere  with  the  rule 
referred  to.  New  rights  would  have  been  acquired,  and  those  new 
rights  would  be  the  rights  adjudicated. 
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The  legislature  passing  this  law  intended  undonbtedly  to  inter- 
fere with  this  rule.  They,  entertained  the  opinion  that  no  bank 
ought  to  enter  into  obligations  beyond  what  it  could  meet,  nor 
ought  it  to  throw  into  circulation  a  currency  which  would  be  irre- 
deemable. To  prevent  sach  course  of  conduct  they  intended  to 
give  to  a  bill-holder  a  speedy  and  effectual  remedy  to  redeem  the 
amount  of  bills  in  his  hands,  not  only  such  as  he  might  have  on 
hand  at  the  time  of  the  commencement  of  the  suit,  but  such  as 
might  subsequently  and  before  judgment  come  into  his  possession. 
Il  is  not  perceived  that  there  is  anything  wrong  in  this.  The 
paper  pf  a  bank  is  intended  and  designed,  when  issued,  to  .pass  and 
circulate  as  money ;  it  is  loaned  as  money,  it  is  received  as  money, 
and  if  it  fails  in  fulfilling  the  object  for  which  it  is  intended,  those 
who  have  it  in  possession  ought  to  have  every  needful  facility 
furnished  by  law  for  changing  it  into  money. 

It  is  true,  that  under  this  law  it  is  possible  that  a  judgment  may 
be  recovered  against  a  bank  upon  its  paper,  when  it  has  never 
refused  to  redeem  it.  But  such  institutions  have  nothing  to  fear. 
1^0  man  having  a  bank  note  will  ever  commence  suit  upon  that 
note  if  he  can  receive  its  amount  upon  demand.  Nor  if  he  has 
commenced  a  suit,  will  he  collect  in  other  paper,  merely  for  the 
purpose  of  enhancing  the  amount  of  his  judgment.  But  even  should 
such  an  event  happen,  it  can  do  the  bank  no  essential  injury.  The 
only  difference  it  will  make  will  be  that  the  institution  will  have 
to  redeem  its  paper  in  the  bands  of  the  sheriff  instead  of  the  bill- 
holder,  with  perhaps  a  little  additional  cost. 

There  may  be,  and  undoubtedly  are,  circumstances  occasionally 
occurring  which  may  in  some  measure  excuse  one  of  these  institu- 
tions in  a  temporary  suspension  of  the  redemption  of  its  paper. 
But  when  sach  is  the  fact  they  are  less  likely  to  suffer  than  indi- 
viduals placed  under  like  circumstances.  Let  *this  be  as  it  [531 
may,  however,  there  is  no  more  reason  why  the  courts  of  justice 
should  be  closed  against  those  who  have  claims  against  banking 
institutions,  than  against  those  who  have  claims  against  other  cor- 
porations, or  against  individuals. 

In  any  view  which  we  can  take  of  the  subject,  it  seems  to  us 
clear  under  this  statute,  that  in  a  suit  against  a  bank,  the  plaintiff 
"  may  give  in  evidence,  to  support  the  action,  any  notes  or  bills  of 
such  bank  which  said  plaintiff  may  hold  at  the.  time  of  trial,  and 
may  recover  the  amount  thereof," 
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Bat  it  is  said,  by  giving  this  construction  to  the  act,  it  will  con- 
flict and  be  inconsistent  with  many  parts  of  the  act  regulating 
the  practice  of  the  judicial  courts.  And  reference  is  more  partic- 
ularly made  to  those  parts  of  the  practice  act,  which  require  that 
the  cause  of  action  and  the  amount  due  shall  be  indorsed  on  the 
writ,  and  that  the  plaintiff  shall,  upon  demand,  furnish  a  bill  of 
particulars.  Without  going  into  a  particular  examination  of  these 
objections,  it  is  sufficient  to  say  that  the  practice  act  prescribes 
general  rules  for  the  practice  of  the  court.  The  same  power 
which  prescribed  these  rules,  may  dispense  with  them  in  a  par- 
ticular class  of  cases.  The  act  of  1824  is  limited  to  a  particular 
class  of  cases,  to  wit,  cases  in  which  a  bank  or  banker  is  a  party. 
And  if,  in  order  to  give  effect  to  this  law,  as  applicable  to  this 
class  of  cases,  it  becomes  necessary  to  depart  from  any  of  the  gen- 
eral rules  of  practice,  it  must  be  done.  Whether  it  is  in  fact  nec- 
essary, we  do  not  now  undertake  to  decide. 

The  second  question  raised  in  the  case  is,  whether  the  plaintiff 
is  entitled  to  interest,  and  if  so,  from  what  time  shall  interest  be 
computed. 

In  the  disposition  of  this  question,  there  is  more  difficulty.  The 
statute  provides  that  the  plaintiff  may  recover  the  amount  of  the 
notes  and  bills  given  in  evidence,  **u?iYA  interest  from  the  time  the 
same  shall  have  been  presented^  and  payment  thereof  refused^  or,  from 
the  time  such  bank  or  banker  shall  have  ceased  and  refused  to  redeem 
his  notes  with  good  and  lawful  money  of  the  United  States.'' 

The  defendants  in  this  case  do  not  object  to  a  judgment  for 
53S]  ^interest  upon  such  notes  as  have  been  presented  for  pay- 
ment, and  payment  refused,  but  the  objection  is  to  a  judgment  for 
interest  on  the  whole  amount  of  notes  given  in  evidence,  whether 
the  same  had  or  had  not  been  presented  for  payment.  The  pro- 
vision of  the  law  is,  that  a  demand  of  payment  shall  entitle  the 
holder  of  a  note  to  interest  from  the  time  of  such  demand,  or  that 
a  general  refusal  to  pay,  or  general  suspension  of  payment,  shall 
» confer  the  same  right  from  the  date  of  the  suspension.  Under 
this  latter  provision  the  counsel  for  plaintiff  claims  that  he  is  en- 
titled to  interest,  as  well  on  the  $4,080  as  on  the  $719. 

With  a  view  to  ascertain  the  meaning  of  the  legislature  upon 
this  subject,  it  may  be  well  to  look  at  the  previous  legislation. 
The  first  act  which  we  find  in  the  statute  book,  <'To  regulate  ju- 
dicial proceedings  where  banks  and  bankers  are  parties,"  was  en- 
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acted  on  February  5, 1819.  Chase's  L.  1076.  The  first  section  of 
this  act  is  like  the  first  section  of  the  act  of  1824,  so  far  as  respects 
the  form  of  pleading,  the  evidence  to  be  given  on  the  trial,  and  the 
amoant  to  be  recovered.  Bat  it  differs  with  respect  to  the  inter- 
est. The  plaintiff  is  entitled  to  recover  the  amoant  of  notes  given 
in  evidence  '^  with  interest  on  the  whole,  or  any  one  or  more  of  such 
bills  or  notes,  from  the  day  the  same  was  presented  for  payment,  "*> 
and  payment  thereof  refused.  This  act  was  repealed  on  February 
18, 1820,  by  an  act  of  that  date  of  the  same  title.  Chase's  L.  1134, 
The  first  section  of  the  act  of  1820  is  like  the  act  of  1819  as  to  the 
pleadings  and  evidence,  precisely  the  same  as  to,  interest.  By 
these  statutes  it  is  clear  that  no  interest*could  be  computed  until 
after  demand  made.  Although  notes  might  be  given  in  evidence 
which  had  not  been  demanded,  and  their  amount  might  be  recov- 
ered, yet  it  was  without  interest.  The  law  of  1824  was  intended 
to  change  this  rule  as  to  interest. 

By  the  law  of  1824,  the  legislature  manifestly  intended  to  pro- 
Tide  for  two  classes  of  cases :  1.  Where  a  bank  is  in  the  practice 
of  redeeming  its  notes,  if  suit  is  brought  against  it,  although  the 
plaintiff  may  give  in  evidence  any  notes  or  bills  of  ^which  [533 
be  is  in  possession,  and  may  recover  a  judgment  for  the  full  amount 
of  such  notes,  still  he  shall  recover  no  interest  unless  payment  of 
such  notes  shall  have  been  previously  demanded,  and  then  only 
from  the  time  of  demand.  2.  Where  a  bank  shall  suspend  pay- 
ment generally  in  lawful  money  of  the  United  States.  In  such 
case,  if  sued,  it  must  pay  interest  on  its  notes  or  bills  from  the 
time  of  such  suspension.  In  this  latter  case  a  demand  is  dispensed 
with,  because  it  would  be  of  no  avail.  It  seems  to  have  been  con- 
templated by  this  law,  that  from  the  time  of  suspension  by  a  bank, 
its  notes  and  bills  in  circulation  should  be  upon  interest,  and  if 
suit  bo  brought  this  interest  may  be  recovered,  and  it  is  provided 
in  section  11  of  the  act,  "  that  when  any  bank  or  banker  shall  com- 
mence and  continue  to  redeem  their  notes  and  bills  with  lawful 
money,  the  interest  on  their  bills  and  notes  shall  cease  from  the 
commencement  of  such  redemption,"  etc. 

Is  there  anything  unjust  in  all  this?  Individuals  not  comply- 
ing with  their  contracts  are  compelled  to  pay  interest,  and  it  is 
not  improper  that  the  same  measure  of  justice  should  be  meted 
out  to  banks.  It  is  only  when  they  fail  to  fhlfiU  the  object  of  their 
creation  that  they  incur  this  liability;  when  they  return  to  the 
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path  of  duty  the  liability  ceases.  They  ought  to  be,  and  must 
be,  fully  protected  in  all  the  rights  secured  to  them  by  their 
charters  of  incorporatioiu  Beyond  this  they  can  claim  no  special 
indulgence. 

It  is  true  there  seems  to  be  some  impropriety  in  giving  to  a 
man  who  may  have  been  possessed  of  the  notes  of  a  bank  but  for 
a  day  or  a  week,  interest  upon  such  notes  for  six  months  or  a 
year,  especially  when  he  may  have  received  them  at  their  nom- 
inal value  or  at  a  discount.  But  this  is  not  a  matter  of  which  the 
bank  can  complain.  It  is  liable  for  the  interest,  and  it  can  make 
nb  difference  as  to  whom  it  is  paid.  The  same  difficulty  always 
occurs  when  a  promissory *note  or  other  contract  for  the  payment 
of  money  has  been  transferred  at  a  discount. 

But  it  is  complained  by  defendant's  counsel  that  this  con- 
struction of  the  law  will  bear  peculiarly  hard  upon  a  bank 
634]  *wbich  has  issued  notes  after  a  suspension,  if  they  are  com-> 
pelled  to  pay  interest  upon  such  notes  from  the  time  of  the  sus- 
pension, or,  in  other  word8,.from  a  time  anterior  to  their  having 
been  issued.  Possibly,  if  the  notes  bear  date  and  were  proven  to 
have  been  issued  ailer  the  suspension,  interest  would  only  be 
computed  from  the  date  of  such  note.  But  shoald  it  be  others 
wise  there  is  no  cause  of  complaint  This  law  now  under  cousid- 
oration  is  no  new  enactment  It  has  long  been  in  force,  it  is 
known  to  the  officers  of  banks,  and  if  they  will,  having  tho  law 
before  them,  issue  paper,  they  must  do  it  at  their  peril.  A  Hank 
which  can  not  redeem  the  paper  which  it  has  in  circulation^  cer- 
tainly ought  not  to  issue  any  more.  Duty  requires  of  it  to  con- 
tract, instead  of  expanding  its  circulation.  If  it  pursues  a  differ- 
ent course,  it  must  do  it  at  the  risk  of  consequences. 

The  case  of  Goodman  v.  Duffield,  Wright,  455,  has  been  ^ited 
by  both  parties  as  an  authority  in  this  case.  In  that  case  tho 
notes  given  in  evidence  were  all  in  possession  of  the  plaintiff  be- 
fore the  commencement  of  the  suit.  The  court  say  the  la^*^  of 
1824  does  not  change  the  law  of  the  action  as  respects  parties  nnd 
privies.  Nor  does  it,  for  without  that  law  the  holder  of  ba*ik- 
notes  could  maintain  an  action  against  the  bank  if  payment  i^'as 
refused.  He  would  be  the  only  proper  person  to  maintain  ^he 
action.  The  role  of  evidence  as  prescribed  in  the  statute  is  fuUy 
recognized  in  that  case,*  The  case  itself  was  decided  in  favor  of 
the  defendant,  not  on  account  of  any  defect  in  plaintiff's  proof,  bi^t 
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because  the  proof  exhibited  by  the  defendant  was  sach  as  to  show 
clearly  that  the  plaintiff  had  no  right  of  action. 

According  to  the  construction  which  we  give  to  the  act  of  1824, 
the  plaintiff  is  entitled  to  a  judgment  for  the  full  amount  of  the 
notes  given  in  evidence,  together  with  interest  from  April  19, 
1841.    Judgment  for  the  plaintiff.  4 


*The  State  of  Ohio,  bx  bel.  the  PROSBCUTiNa  Attorney  [533 
OF  Hamilton  County,  v.  The  Gommebcial  Bank  of  Cincin- 
nati. 

The  Same  v.  The  Lafayette  Bank  of  Cincinnati, 

The  Same  r.  The  Franklin  Bank  of  Cincinnati. 

A  bank  incurs  no  forfeiture  by  mere  suspension,  where  a  penalty  for  suspen- 
sion of  twelve  per  cent,  damages  is  given  to  the  holder  of  its  notes,  both 
by  its  charter  and  the  general  law. 

The  right  to  issue  post  notes  is  secured  to  the  Commercial  Bank  of  Cincinnati 
by  its  charter. 

Con tt acting  by  a  bank  to  take  a  higher  rate  of  interest  than  six  per  cent 
where  illegal,  works  no  forfeiture  of  its  charter. 

Expansions  and  contractions  of  circulation,  and  disproportionate  loans  to 
officers,  work  no  forfeiture. 

The  suspension  of  specie  payment  by  a  bank  may  be  carried  so  far  as  to  afford 
evidence  of  entire  misuser  of  powers  and  extinguish  its  chartered  privi- 
leges. 

There  was  no  law  in  force  in  1840  which  forbid  the  Franklin  Bank  of  Cin- 
cinnati from  issuing  notes  of  the  denomination  of  one,  two,  and  three 
dollars,  or  of  orders  on  the  Branch  Bank  of  Terre  Haute,  designed  to  cir- 
culate as  money. 

Lane,  C.  J.  An  information  was  filed,  by  leave  of  the  court, 
against  each  of  these  defendants  to  show  cause  by  what  warranty 
they  exercise  certain  franchises. 

The  information  against  the  Commercial  Bank  recites,  that  this 
corporation  for  six  months  last  past,  without  warrant,  grant,  or 
charter,  have  used,  and  still  use,  the  following  liberties  and  fran- 
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cbi.se8,  viz:  acting  as  a  bank,  owning  afand  for  the  purpose  of 
issuing  notes,  of  receiving  deposits,  making  discounts  and  carry- 
ing on  banking  operations,  etc.,  and  likewise  issuing  notes  in* 
tended  to  circulate  as  money,  payable  in  twelve  months  after  date, 
''and  also  loaning  such  notes  at  the  same  rate  of  interest  and  pay- 
ing them  for  debts  in  the  same  manner  as  notes  payable  on  de- 
mand. Whereupon  the  prosecuting  attorney  prays  process  against 
said  corporation,  to  show  by  what  warrant  they  exercise  these 
privileges,  liberties,  and  franchises. 

Another  count  charges  the  corporation  with  the  franchise  of  a 
bank,  and  conducting  the  usual  business  of  such  institutions  with- 
out grant,  warrant,  or  charter. 

536]  *The  defendants,  by  plea,  protesting  against  the  insufficiency 
of  the  information,  aver  that  they  have  not  issued  notes,  intended 
to  circulate  as  money,  and  payable  twelve  months  after  date,  set 
up  the  act  of  inciprporation  and  the  amendatory  acts,  and  aver  a 
due  organization  under  them,  by  which  authority  they  have  set 
up  and  used  the  several  liberties  therein  conferred  upon  them. 
The  defendants  proceed  to  aver,  that  out  of  the  profits  earned  by 
the  bank  since  filing  the  information,  two  dividends  have  been 
made  to  the  stockholders  and  taxes  upon  each  paid  to  and  ac- 
cepted by  the  state. 

The  replication,  after  the  usual  pretexts,  avers  the  following 
matters: 

1.  That  defendants  have  issued  and  put  in  circulation  $300,000 
of  notes,  intended  to  circulate  as  money,  payable  twelve  months 
after  date. 

2.  That  the  defendants  suspended  the  payment  of  their  notes  in 
coin  from  June  1,  1837,  to  August  1,  1838,  and  also  from  March 
4,  1840,  to  April  23,  1840,  and  until  the  filing  of  the  replication. 

3.  That  they  made  loans  of  their  bank  notes,  payable  at  a 
future  day,  in  the  same  manner  and  at  the  same  rate  of  interest  as 
Df  notes  payable  on  demand,  by  which  they  received  interest  at  a 
greater  rate  than  six  per  cent,  per  annum. 

4.  That  they  expanded  their  circulation  to  an  amount  greater 
than  four  times  the  amount  of  the  coin  in  their  vaults,  ''and  sud- 
denly withdrew  a  great  part  of  it  from  circulation." 

5.  That  they  loaned  a  large  portion  of  their  funds  ''to  their 
officers  and  a  few  other  individuals." 
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To  each  replication  the  defendants  have  filed  a  several  demurrer, 
and  likewise  a  special  demurrer  to  the  whole  for  duplicity. 

Without  stopping  at  this  time  to  examine  the  objections  to  the 
forms  of  the  pleadings,  the  record,  bringing  forward  the  act  of 
incorporation,  by  which  this  corporation  derived  its  existence, 
distinctly  presents  the  question,  whether  a  forfeiture  was  incurred 
by  the  commission  of  any  of  those  acts  of  which  the  prosecutor 
complains. 

*It  is  admitted  by  the  demurrer  that  the  sum  of  9300,000  [537 
was  issued  in  bank  notes  of  following  form : 

"Cincinnati,  March  6, 1840. 

"The  Commercial  Bank  of  Cincinnati  promises  to  pay  five  dol- 
lars to  E.  T.  Coolidge  or  order,  at  their  banjcing  house,  twelve 
months  after  date 

"  Jas.  Heth,  Cash.  J.  8.  Armstrong,  Pres'V 

These  notes  are  averred  to  have  been  issued  on  March  6,  1840, 
and  at  divers  other  days  before  and  subsequent  This  statement 
extends  no  further  than  an  averment  of  the  issue  on  the  6tb  ;  it  is 
therefore  not  embraced  by  the  statute  of  1840,  which  took  effect 
on  the  23d  March  of  that  year.  For  the  prosecutor  demanding  a 
iorfeiture  must  bring-  his  case  by  averments  plainly  within  the 
operation  of  the  law.  It  is,  therefore,  not  necessary  to  consider,  in 
this  case,  bow  far  a  prohibition  of  the  legislature  may  avail 
against  privileges  conferred  by  charter ;  the  rights  of  these  de* 
iendants  are  to  be  adjudged  by  the  laws  in  force  at  the  time  when 
the  act  complained  of  was  done. 

The  charter  of  this  institution  was  passed  on  February  11, 1829. 
It  made  it  lawful*  for  the  company  among  other  things,  to  discount 
upon  banking  principles  and  usages  biUs  of  exchange  and  post  notes, 
and  to  issue  notes  payable  to  bearer  on  demand  and  at  its  own  office, 
and  to  draw  and  issue  post  notes  and  bills  of  exchange,  payable 
to  order  at  such  place  and  at  such  time  or  day  as  the  directors 
may  deem  expedient.  3  Chase's  L.  2059.  The  bill  whose  issue 
is  complained  of,  is  a  post  note,  the  right  to  issue  which  is  among 
the  enumerated  powers  conferred  by  the  charter  upon  the  com-  . 
pany.  The  statute  of  1824  (Chase's  L.  1420)  did  not  render  such 
notes  void,  but  rendered  them  payable  on  demand ;  and  it  is  not 
to  be  construed  so  as  to  take  away  a  power  expressly  and  specially 
given. by  a  subsequent  act  of  the  legislature.    There  is  nothing, 
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then,  in  the  issue  of  these  post  notes  on  March  6, 1839,  beyond  the 
legitimate  aathority  of  the  company. 

538]  *The  next  act  complained  of,  consists  in  suspending  specie 
payments  from  Jane  1, 1837,  to  Aagast  1, 1838,  and  from  March  4, 
1839,  to  April  23,  the  day  of  filing  tko  information,  and  afbery^ard 
until  the  filing  the  replication. 

If  the  suspension  of  specie  payment  works  a  forfeiture  of  a  bank 
charter,  this  effect  is.  produced  either  by  the  operation  of  some 
statute,  or  from  the  intrinsic  nature  of  the  act  of  suspension. 

The  legislature  of  this  state  have  nowhere  declared,  by  expresd 
statute,  that  the  act  of  suspension  is  a  iorfeiture  of  the  franchises' 
of  banking.  By  the  statute  of  February  25,  1839,  certain  acts  arA 
declared  forfeitures,  as  refusing  an  inspection  to  the  bank  com- 
missioners, refusing  answers  under  oath,  neglecting  to  furnish 
monthly  statements  j  and  when  a  bank  is  finally  closed  by  the 
operations  of  that  statute,  its  charter  is  pronounced  ^^  a  dead  letter" 
So  the  neglect  to  furnish  the  documents  provided  by  the  statute  of 
March  23, 1840,  shall  be  taken  to  be  a  forfeiture.  We  do  not  now 
decide  anything  of  the  effect  of  these  measures,  but  cite  them  to 
show  that  while  the  legislature  have  declared  that  a  forfeiture 
would  ensue  from  some  omissions,  the  refusal  to  pay  coin  is  not 
among  the  number. 

But  that  the  legislature  did  not  intend  such  forfeiture  should 
ensue  £rom  a  mere  suspension,  is  plain,  because  they  provided  a 
different  penalty.  In  the  organic  law  of  this  company,  the  due 
payment  of  its  notes  is  intended  to  be  secured  by  creating  a 
liability  to  pay  twelve  per  cent,  damages.  Chase's  Jj.  2060,  sec. 
4.  The  same  provision  is  introduced  into  the  act  of  1839,  creating 
the  board  of  bank  commissioners.  And  the  legislature  of  1838 
(36  Ohio  L.  18,  sees.  3,  4)  removes  all  doubt  from  this  matter;  it 
is  to  provide  a  remedy  for  the  then  existing  suspension,  and  instead' 
of  contemplating  a  forfeiture  of  charters  and  a  liquidation  of  its 
business  for  any  causes  then  existing,  it  looks  forward  to  a  resump- 
tion of  payments  and  a  continuation  of  the  exercise  of  their 
franchises  when  the  Eastern  banks  resume  the  payment  of  specie 
539]  on  their  notes,  *and  it  provides  no  penalty  for  failure  except 
a  discredit  of  their  paper  in  payment  at  the  public  offices. 

Since,  then,  we  find  no  forfeiture  of  rights  from  the  direct  ac- 
tion of  the  legislature,  we  must  next  inquire  whether  the  natura 
of  the  act  of  suspension  itself  is  such  as  to  produce  it. 
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We  entertain  no  doabt  that  the  suspension  of  specie  payments 
may  be  continued  long  enough  and  be  carried  far  enough  to  work 
an  entire  forfeiture  of  banking  franchises  and  to  authorize  the 
sovereign  to  resume  the  powers  it  has  conferred  on  a  corporation. 
For  a  bank  of  circulation  is  created  to  provide  by  its  credits  a 
currency  which  may  serve  as  money  j  whenever  this  currency  be- 
comes discredited,  irredeemable,  inconvertible,  so  that  it  no  longer 
fulfills  this  end,  there  is  a  misuser  of  its  powers,  such  as  upon  com- 
mon law  principles  may  work  a  forfeiture.  How  far  this  failure 
to  accomplish  the  end  of  its  creation  mast  be  carried  to  be  attended 
by  this  result,  whether  this  consequence  follows  a  mere  refasnl  to 
pay  its  debts,  or  whether  such  omission  to  pay  must  be  carried 
to  the  suspicion  of  insolvency,  are  points  of  difference  among  the 
judges  of  New  York,  as  to  which,  perhaps,  our  legislature  may 
properly  lurnish  a  rule,  as  the  legislature  of  New  York  has  done, 
but  which  we  need  not  decide  in  this  case.     6  Gow.  196. 

For  forfeitures  of  rights  and  privileges  are  not  to  be  incurred 
except  under  express  limitation  or  plain  abuses  of  powers  by 
which  the  corporation  ceases  to  fulfill  the  design  of  its  institution, 
and  forfeitures  are  not  to  be  favored  when  the  legislature  has 
provided  other  remedies  adequate  to  correct  the  evils.  The  legis- 
lature, in  the  charter  of  this  bank,  looking  to  this  event,  have  pro- 
vided such  a  remedy,  believing  that  it  was  better  to  secure  to  the 
holder  of  its  notes  twelve  per  cent,  damages  for  a  neglect  to  pay 
its  debts,  instead  of  the  multiplied  inconveniences  and  derange- 
ments involved  in  a  liquidation  and  close  of  its  business.  Until, 
therefore,  an  entire  derangement  of  the  business  of  the  company 
shall  occur,  there  is  no  necessity  for  us  to  look  out  for  causes  of 
forfeiture  when  the  legislature  plainly  did  not  intend  to  exact  it. 

*The  next  ground  of  forfeiture  is  the  loan  of  its  post  [540 
notes,  in  the  same  manner  and  at  the  same  rate  of  interest  as  if 
they  had  been  payable  on  demand.  Withoijit  denying  that  such 
an  act,  if  a  part  of  the  contract,  might  admit  being  interpreted  into 
a  taking  of  more  than  six  per  cent,  interest  on  a  loan,  it  still  is  to 
be  inquired  if  this  be  an  act  of  forfeiture.    It  admits  two  answers. 

The  charter  of  this  bank  contains  no  restriction  as  to  the  rate 
of  interest.  Singular  as  it  may  be  that  no  such  a  provision  ex- 
ists, there  is  no  other  check  upon  the  contract  against  the  receipt 
of  any  rate  of  interest  except  the  general  law;  and  by  their  gen- 
eral power  to  make  contracts,  they  have  the  same  right  to  stipu^ 
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late  concerning  interest  on  their  lawful  contracts  as  individuals; 
and  their  contract,  like  the  contracts  of  individuals,  are  not  void, 
although  judgments  will  be  rendered  for  six  per  cent,  interest 
only.  There  is,  then,  no  illegal  act  done  by  the  company,  even 
if  it  be  proved  they  have  taken  such  interest. 

But  if  there  was  such  a  restriction  upOn  their  power  to  contract 
as  is  contained  in  most  other  btok  charters,  it  is  not  a  ground  of 
forfeiture.  It  is  a  case  where  the  contract  itself  is  void  for  the 
want  of  powers;  but  the  attempt  to  do  what  they  are  unable  to 
do  does  not  destroy  their  power  of  doing  what  they  lawfully 
can  do. 

4.  The  expansion  of  their  circulation  to  a  sum  four  times 
greater  than  the  amount  of  their  coin  and  suddenly  withdrawing 
a  great  part  of  it. 

Without  adverting  to  the  extremely  ambiguous  terms  of  the 
charter,  by  which  the  privilege  of  owing  at  least  twice  the  amount 
of  its  capital  is  secured  to  the  company  (Chasers  L.  2059,  sec.  3), 
a  specific  remedy  is  provided  for  this,  in  making  the  directors 
personally  responsible  for  this  excess.  The  act  of  February  25, 
1839,  sec.  10,  makes  this  provision  a  general  law,  and  yields  the 
fair  inlierence  that  the  legislature  deemed  this  a  sufficient  security 
without  creating  any  disability  in  the  institution  itself.  As  to  the 
sudden  return  of  its  circulation,  I  suppose  this  was  not  an  act  of 
541]  the  company,  *but  was  produced  by  the  natural  operations 
of  business,  and  one  which  I  doubt  not  the  officers  of  the  corpora- 
tion resisted  to  the  utmost  of  their  power. 

The  complaint,  that  a  ^4arge  portion  of  their  loans  have  been 
made  to  their  officers,  and  to  a  few  other  individuals,"  need  hardly 
be  noticed,  even  if  alleged  with  greater  certainty.  It  might  be 
well  if  restrictions  were  imposed  by  the  legislature,  upon  the 
amount  of  its  loans  to  its  officers,  and  even  to  others,  but  until 
such  rules  are  prescribed  by  the  sovereign  power,  the  selection  of 
its  debtors,  and  the  distribution  of  its  loans,  are  confided  to  the 
discretion  of  the  managers. 

The  last  ground  which  the  prosecutor  assumes,  is,  that  all  banks 
constituted  by  states  are  unlawful  institutions,  because  the  consti* 
tution  of  the  United  States  declares  no  state  shall  issue  bills  of 
credit.  After  the  existence  of  such  corporations,  ever  since  the 
existence  of  the  constitution,  and  the  actual  circulating  medium 
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which  our  coantry  has  livod  by,  ever  since  my  earliest  recollection, 
I  can  not  regard  this  as  now  a  judicial  question. 

We  have  then  considered  this  case  upon  its  merits,  without  re- 
gard to  any  objection  to  forms,  and  we  find  no  ground  for  a  for- 
feiture of  its  chartered  rights.  As  this  is  the  first  proceeding  under 
the  statute  of  quo  warranto,  it  affords  us  an  opportunity  to  say 
something  concerning  the  forms  of  proceeding. 

We  think  the  prosecutor  may  pursue  two  courses.  He  may 
disclose  in  his  information,  the  specific  ground  of  forfeiture,  or  he 
may  adopt  the  mode  of  pleading  in  this  case.  Here,  the  informa- 
tion, in  general  terms  charges  the  defendant  with  exercising  cer- 
tain specified  franchises  without  authority,  and  calls  upon  him  to 
show  by  what  warrant  he  possesses  these  powers.  The  plea  should 
deny  the  facts,  or  set  forth  the  authority.  The  replication  may 
then  bring  forward  the  acts  upon  which  the  prosecutor  relies  as 
working  the  forfeiture,  which  may  be  denied  or  demurred  to,  in 
the  rejoinder.  By  this  form  of  pleading,  the  authority  to  act  is 
disclosed  by  him  who  claims  to  possess  it,  and  the  acts  claimed  to 
be  unauthorized  are  averred  by  the  party  who  complains  of  their 
exercise. 

*It  is  not  necessary  for  us  to  advert  to  the  defects  in  this  [542 
replication,  although  sufficient  certainty  is  found  in  hardly  one 
of  its  averments;  because  the  facts  complained  of,  however  set 
forth,  are  no  ground  of  forfeiture. 

In  the  case  of  the  Lafayette  Bank  the  same  questions  are  pre- 
sented, and  in  both  cases  the  demurrer  to  the  replication  is  sus- 
tained and  judgment  is  entered  for  the  defendants. 

The  case  of  the  Franklin  Bank  is  nearly  identical  with  the  two 
just  disposed  of.  It  is  only  necessary  to  look  to  the  points  of  dif- 
ference. 

The  act  of  forfeiture  assumed,  is  not  in  the  issue  of  post  notes, 
•but  in  the  issue  of  orders  on  the  Branch  Bank  of  Terre  Haute,  in 
Indiana,  in  the  form  of  bank  notes,  and  designed  for  circulation. 
The  time  averred  is  in  January,  1840. 

This  charter  does  contain  a  restriction  on  the  issue  of  notes 
payable  to  bearer  at  any  other  office  than  their  own  on  demand ; 
and  it  inhibits  the  issue  of  any  notes,  payable  to  bearer  and  on 
demand,  for  less  than  five  dollars,  except  of  the  denomination  of 
ones,  twos,  and  threes.  The  note  set  forth  is  payable  to  order, 
and  for  ten  dollars,  and  thus  not  within  the  terms  of  prohibition. 
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It  is  rendered  illegal  by  the  general  law  only,  and  no  Bach  general 
prohibition  is  found,  aatil  the  aot  of  March  23, 1840,  a  period  after 
the  commission  of  this  aot  Kow  the  employment  of  this  means 
to  extend  their  ciroalation  is  not  to  be  approved,  and  prndent 
men  will  view  an  institution  which  recurs  to  it  with  distrust,  bat 
there  is  no  room  to  claim  a  forfeiture  of  privileges  until  the  act 
becomes  illegal. 

The  other  ground  of  complaint,  differing  from  those  in  the  other 
cases,  consists  in  the  issue  of  notes  ^whose  denominations  are  one, 
two,  and  three  dollars.  The  right  to  issue  such  notes  appear  to  be 
conferred  by  section  2  of  the  charter.  Ohase's  L.  2078.  The  law 
of  1838  permitted  such  issues ;  the  law  of  1840  forbid  them.  Now 
this  issue  is  alleged  to  have  been  made  ''  during  all  the  time  in  said 
information  mentioned,"  and  the  information  avers  a  time  in  whieh 
JUS]  it  was  permitted.  It  is  ^ot  necessary,  then,  for  us  to  deter- 
mine whether  the  law  be  stronger  than  the  charter,  unless  the 
case  be  clearly  brought  within  it  by  pleading. 

i  T.  C&APSBT,  Prosecuting  Attorney. 

27.  Wbioht,  for  the  Commercial  Bank. 

S.  P.  Chase,  for  the  Lafayette  Bank. 

E.  S.  Haines,  for  the  Franklin  Bank. 

Jodgmont  for  the  defendants. 


Bdmund  Farbington  v.  Gallaway  and  Myers,  Jahes  Gallawat, 
Jr.,  and  George  Myers. 

In  a  joint  suit  on  a  note  against  several  defendants,  one  of  them  can  not  set 
up  as  a  defense  at  law  that  he  was  a  surety  and  the  principal  gave  time 
for  payment.    His  remedy  is  in  equity. 

This  was  an  action  of  assumpsit,  tried  on  the  circuit  in  1841,  in. 
the  Supreme  Court  of  the  county  of  Fairfield. 

The  suit  was  brought  on  the  following  note: 

"  tl,040.  Six  months  after  date,  we  or  either  of  us  promise  to 
pay  E.  Farrington,  or  order,  ten  hundred  and  forty  dollarSy  fixr 
value  rec'd." 

Signed  by  all  the  defendants. 

Flea,  the  general  issue* 
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On  the  trial  the  defendant,  Creorge  Myers,  offered  to  prove 
that  he  executed  the  note  as  seourity  for  the  other  defendants  ; 
that  the  plaintiff  at  the  time  knew  it;  that  when  the  note  be- 
came due,  the  plaintiff,  in  consideration  of  the  payment  by  the 
*prinoipals  in  the  note  of  a  large  sum  for  usurious  interest,  [544 
agreed  with  them  to  give  further  time  till  the  14th  of  April  then 
next,  to  pay  the  note.  This  evidence  was  rejected  by  the  court, 
and  a  bill  of  exceptions  taken. 

Application  was  made  for  the  allowance  of  a  writ  of  error,  but 
a  non  allocatur  was  indorsed  by  the  four  judges,  on  the  ground 
that  as  the  suit  was  brought  against  the  defendants  jointly  and  the 
matter  offered  in  evidence  was  not  a  good  defense  as  to  all  the 
defendants,  one  of  them  could  not  take  advantage  of  it  to  defeat 
the  action  at  law,  but  his  remedy  was  in  equity.  • 

EwiNQ,  for  the  plaintiff  in  error. 

H.  H.  Hunter,  contra. 
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ACTION— 

1.  An  action  can  be  suatained  on  the  common  counts,  by  the  holder,  against 

a  remote  indorser  of  a  promissory  note.    Harris  v.  Clark,  6. 

2.  An  action  will  lie  on  a  subscription  of  stock  in  the  books  of  a  tarnpike 

company.    Mil.  and  Chil.  Turnpike  Co.  v.  Brush,  111. 
8.  Upon  a  promise  to  pay  to  the  "  president  and  directors  of  the  Milford 
and  Chillicothe  Turnpike  Company,"  an  action  may  be  maintained  by 
the  "  Milford  and  Chillicothe  Turnpike  Company,"  the  latter  being  the 
true  name  of  the  corporation.    lb. 

4.  Corporations  are  liable  like  individuals  for  injuries  done,  though  the  act 

was  not  beyond  their  lawful  powers.    Rhodes  v.  Cleveland,  159. 

5.  The  division  of  personal  actions  into  local  and  irantUory  is  not  known  in 

Ohio.     Genin  v.  Grier,  209. 

6.  Personal  actions  may  be  prosecuted  in  any  county  where  process  can  be 

served  on  the  defendant.    lb. 

7.  A  decree  of  dismissal  of  a  bill  of  foreclosure  is  no  bar  to  a  suit  on  the 

note.    Longworth  «.  Flagg,  300. 

8.  A  witness  is  not  bound  to  answer  any  question  that  will  criminate  him« 

self,  but  if  his  refusal  to  testify  be  willful  and  his  excuse  false,  an  action 
lies  against  him.    Warner  v.  Lucas,  336. 

9.  The  act  of  1838,  to  abolish  imprisonment  for  debt,  operates  to  discharge 

a  debtor  confined  on  the  prison  limits  before  the  act  took  effect,  and  if 
the  debtor  goes  at  large,  no  action  can  be  sustained  on  the  bond  for  the 
prison  limits.    Parker  v.  Sterling  and  Sergeant,  357. 

10.  Under  the  act  of  February  26,  1840,  for  the  collection  of  claims  against 

steamboats,  etc.,  a  suit  may  be  brought  against  any  steamboat  or  other 
water-craft  by  its  name.    Steamboat  Monarch  v.  Pinley,  384. 

11.  But  debts  contracted  before  the  passage  of  this  act  can  not  be  embraced 

in  such  action.    lb. 

12.  Where,  under  the  charter  of  a  turnpike  company,  damages  are  assessed 

for  injuries  done  to  the  land  over  which  the  road  passes,  the  owner  of 
the  land  can  not  afterward  maintain  an  action  against  one  employed  to 
make  the  road,  for  cutting  the  timber  within  the  lines  of  the  road  into 
cord- wood  and  selling  it.    Prather  «.  Bllison,  396. 

477 


Digitized  by  VjOOQIC 


478  INDEX. 


Administrators — Appeal. 
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13.  If  a  tenant  agrees  expressly^  whetner  under  seal  or  not,  to  pay  rent,  and 

makes  no  reservation  on  account  of  unavoidable  accidents,  an  action 
lies  against  him  for  the  rent  of  the  whole  term,  notwithstanding  the 
premises  in  the  mean  time  are  destroyed  by  fire.  Linn  o.  Boss  &  Co. 
412. 

14.  Where  lands  descend  to  coparceners  with  warranty,  and  they  are  evicted 

before  severance,  one  of  them  can  not  maintain  an  action  alone  foe  hia 
share  of  the  damages.    Tapscott  and  wife  v,  Williams,  442. 

15.  Where  in  a  county  treasurer's  bond,  the  name  of  the  treasurer  is  recited 

in  the  body  of  it,  but  he  neither  signs  nor  seals  it,  his  sureties  who  do 
execute  it  are  liable.    State  of  Ohio  «.  Bowman,  445. 

16.  After  the  death  of  an  ostensible  partner,  a  surviving  dormant  partner 

may  sue  alone  upon  a  partnership  contract.    Beach  o.  Hayward,  456. 
ADMINISTRATORa— 

See  £XECt7TOB8  AKD  ADliUnSTRATOBS. 

AFFIDAVIT— 

See  Bail. 
AGENT— 

See  Pkiitcipal  ajtb  Aoxitt. 
AGREEMENT— 

1.  Where  a  vendor  agrees  with  the  vendee,  thai  his  deed  shall  save  the 

rights  of  a  tenant  in  possession,  but  the  stipulation  through  the  fraud 
or  mistake  of  the  vendee  is  not  carried  into  the  deed,  the  tenant  claim- 
ing under  an  agreement  void  by  the  statutes  of  frauds,  has  no  relief  la 
equity  against  the  vendee.    Young  v.  Miller,  85. 

2.  A  subscription  for  stock  in  the  books  of  a  turnpike  company,  is  a  8a&- 

cient  agreement  to  sustain  an  action.    Mil.  and  Ghil.  Turnpike  Co.  «. 
Brush,  111. 
8.  Femes  covert  can  make  no  agreement  to  bind  their  lands  but  in  the  one 
form  prescribed  by  law.    Mitchell  «.  Dunlap,  117. 

4.  An  agreement  to  convey  a  lot,  with  one  front  upon  a  river,  and  another 

upon  a  street,  is  not  satisfied  by  a  conveyance  with  a  river  front  only. 
Hyde  and  Brown  o.  Kelley  and  others,  216. 

5.  An  agreement  to  pay  five  per  cent,  as  collection  fees,,  in  addition  to  the 

legal  interest  for  money  loaned,  is  against  publio  policy  and  void. 
State  of  Ohio  v.  Taylor  and  others,  378. 

6.  The  memorandum  required  by  section  5  of  the  statute  of  frauds  is  not 

valid  unless  the  name  of  the  party  to  be  charged  appear  somewhere  on 
the  instrument.    Anderson  v.  Harold,  399. 

7.  An  agreement  between  two  or  more  to  prevent  competition  at  a  sheriff's 

sale  is  unlawful.    Seymour  v.  Mil.  and  Chil.  Turnpike  Co.  476. 
AMERCEMENT— 

See  Sheriff. 
APPEAL— 
1.  A  notice  of  appeal,  marked  by  the  court  on  its  docket,  but  not  carried 
into  the  journal,  is  not  a  compliance  with  the  statute  requiring  such 
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notice  to  be  entered  on  the  records ;  nor  can  the  omission  be  cured  by 
a  nunc  pro  tune  order  at  a  subsequent  term.     Moore  v.  Brown,  197. 

S.  Where  a  nune  pro  tune  judgment  is  entered  in  C.  P.  at  July  term,  to 
take  effect  at  the  April  term  preceding  an  appeal  bond  filed  within 
thirty  days  after  the  July  term  it  not  within  time.  Landon  «.  Beid, 
202. 

8.  An  appeal  bond  is  good  against  sareties  though  not  executed  by  the 
appellant.    State  of  Ohio  o.  Bowman,  446. 

ATHENS  UNIVERSITY— 

See  Constitution  op  thb  United  States. 
BAIL— 
1.  "  In  or  about  the  sum  of  $4,930,"  in  an  affidavit  to  hold  to  bail,  is  not 

sufficiently  certain.     Herf  &  Go.  v.  Shuize,  263. 
2*  The  amount  sworn  to  must  be  indorsed  on  the  writ.    lb. 

BANKS  AND  BANKING-- 
I.  Bank  shares  are  the  individual  property  of  the  stockholders,  not  the 
property  of  the  corporaiion,  unless  purchased  in  payment  of  debts. 
State  of  Ohio  v.  Franklin  Bank  of  Columbus,  91. 
3*  Under  the  act  of  1831,  to  tax  banks,  etc.,  the  state  is  entitled  to  five  per 
cent,  upon  dividends  subsequent  to  the  first  of  April  of  that  year,  re- 
gardless of  the  time  when  the  profit  so  divided  accrued.    lb. 

3.  In  an  action  against  a  bank  for  the  recovery  of  its  notes  or  bills,  it  is 

sufficient  to  declare  for  money  had  and  received,  and  on  trial  the  plaint- 
iff may  give  in  evidence  any  notes  or  bills  of  the  bank,  which  he  may 
have  in  possession,  and  recover  the  amount  thereof  under  the  act  of 
January  28,  1824.  And  in  such  case,  if  the  bank  has  suspended  specie 
payment,  he  will  be  entitled  to  interest  on  the  notes  or  bills  from  the 
time  of  suspension.     Atwood  v.  Bank  of  Chillicothe,  526. 

4.  A  bank  incurs  no  forfeiture  by  mere  suspension  where  a  penalty  for  sus- 

pension of  twelve  per  cent,  damages  is  given  to  the  holder  of  its  notes, 
both  by  its  charter  and  the  general  law.  The  State  v.  The  Commercial 
Bank  et  al.  536. 

B.  The  right  to  issue  post  notes  is  secured  to  the  Commercial  Bank  of  Cin.-* 
cinnati  by  its  charter.    lb. 

•.  Contracting  by  a  bank  to  take  a  higher  rate  of  interest  than  six  per 
cent,  where  illegal,  works  no  forfeiture  of  its  charter.    lb. 

7  Expansion  and  contractions  of  circulation  and  disproportionate  loans  to 
officers  work  no  forfeiture.    lb. 

B.  The  suspension  of  specie  payment  by  a  bank  may  be  carried  so  fas  as  to 
afford  evidence  of  entire  misuser  of  powers  and  extinguish  its  char- 
tered privileges.    lb. 

$  There  was  no  law  in  force  in  1840,  which  forbid  the  Franklin  Bank  of 
Cincinnati  from  issuing  notes  of  the  denomination  of  one,  two  and 
three  dollars,  or  of  orders  on  the  branch  bank  of  T$rre  ffautej  designed 
to  circulate  as  money.    lb. 
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BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES— 

1.  An  action  can  be  sustained  on  the  common  counts,  by  the  holder  against 

a  remote  indorser  of  a  promissory  note.    Harris  v.  Clark,  5. 

2.  In  such  case  it  is  necessary  to  prove  a  demand  of  the  maker,  and  notice 

to  the  indorsers.    lb. 

3.  A  demand  on  one  of  three  Joint  and  several  promisors  is  sufficient  to 

charge  an  indorsers.    lb, 
4   Every  indorsement  of  a  bill  of  exchange  is  a  new  contract,  and  each  ia- 

dorser  becomes  to  the  subsequent  holder  a  new  drawer.    Case  v.  Heff- 

ner,  180. 
6.  Where  a  bill  is  drawn  in  New  York  upon  a  person  residing  in  that  state, 

and  is  subsequently  indorsed  in  Ohio,  and  suit  is  brought  by  the  holder. 

against  the  indorser,  the  plaintiff  is  entitled  to  six  per  cent,  damages ; 

and  in  such  case  a  protest  is  necessary,  and  is  competent  to  prove  a  de- 
mand,   lb. 

6.  Where  such  bill  is  not  protested,  the  principal  and  interest  without  the 

statute  damages  is  recoverable  on  proof,  (Uiunde^  of  demand  and  notice. 
Ibid. 

7.  Where  money  comes  to  a  wife  in  right  of  a  former  husband,  and  the 

second  husband  borrows  it  of  her,  and  gives  her  a  note  for  it,  the  note 
is  good,  and  after  his  death  she  may  set  it  up  in  equity  against  his  ad- 
ministrators.   Huber  v.  Huberts  Adm'rs,  371. 

8.  In  a  suit  by  the  payee  against  the  maker,  a  promissory  note  i«  good  evi- 

dence under  the  money  counts.     Mitchell  v.  McCabe,  405. 

9.  Where  a  note  payable  in  specific  articles  falls  due  on  Sunday,  a  tender 

on  the  Monday  following  is  good.    Barrett  v.  Allen,  426. 

10.  Where  a  note  is  payable  in  cloth,  '*  at  a  fair  wholesale  factory  price," 

parol  evidence  is  admissible  to  show  that  a  certain  scale  of  prices  was 
intended,  different  from  the  actual  wholesale  prices  in  the  market.    lb. 

11.  On  a  bill  drawn  March  20th,  due  at  four  months,  a  demand  and  notice 

on  the  22d  is  not  in  time.    McMurchey  v,  Robinson,  496. 

12.  No  protest  of  the  dishonor  of  a  bill  drawn  by  a  citizen  of  one  state,  on 

a  citizen  of  another,  is  necessary  except  to  recover  statute  damages, 
lb. 

13.  Time,  in  cases  of  demand  and  notice,  is  reckoned  by  calendar  months. 

lb. 

14.  In  a  Joint  suit  on  a  note  against  several  defendants,  one  of  them  can  not 

set  up  as  a  defense  at  law  that  he  was  a  surety  and  the  principal  gave 
time  for  payment.    His  remedy  is  in  equity.    Farrington  v.  Galloway 
}  and  others,  643. 

BOND— 

1.  A  bond  given  by  a  county  treasurer,  the  condition  of  which  is  that  he 
shall  faithfully  and  impartially  discharge  all  the  duties  of  the  office,  is 
a  good  statutory  bond  for  so  much'  as  is  prescribed  by  the  statute  and 
comprehended  in  the  condition,  even  though  it  may  be  void  for  the  res- 
idue.   State  of  Ohio  v.  Pindley,  61. 

2.  Th  e  oath  of  office  is  a  mere  ministerial  act,  and  not  a  condition  preoe- 
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dent  to  entering  upon  the  duties  of  the  ofSce,  nor  will  the  omission  to 
take  it  by  the  principal  in  an  official  bond,  diaoharge  the  sureties.  lb. 
8.  The  act  of  1838  to  abolish  imprisonment  for  debt  operates  to  discharge 
a  debtor  confined  on  the  prison  limits  before  the  act  took  effect,  and 
the  debtor  may  go  at  large  without  making  his  sureties  liable  on  their 
bond.    Parker  v.  Sterling  and  Sargeant,  357. 

4.  When  Jail  limits  are  by  law  co- ex  tensive  with  a  county,  and  a  new 

county  is  made  in  part  out  of  an  old  one,  the  Jail  limits  of  the  old 
county  still  continue  the  privilege  of  a  debtor  who  was  charged  in  ex- 
ecution before  the  new  county  was  organixed.  Kent  ••  Burnett  and 
others,  392. 

5.  Where,  in  a  county  treasurer's  bond,  the  name  of  the  treasurer  is  recited 

in  the  body  of  it,  but  he  neither  signs  nor  seals  it,  his  sureties  who  do 
execute  it  are  liable.    State  of  Ohio  v.  Bowman,  446. 

6.  An  appeal  bond  is  good  against  sureties  though  not  executed  by  the 

appellant.    lb. 
CANALS— 

1.  The  canal  commissioners  are  authorixed  by  law  to  tak^  water  enough 
from  a  stream  for  canal  navigation,  but  not  for  the  purpose  of  creating 
hydraulic  power  to  sell  ^or  lease  on  behalf  of  the  state.  Buckingham 
and  others  v.  Smith  and  Dille,  288. 

3.  An  acquiesence  in  order  to  raise  the  presumption  of  a  license  to  use  a 

stream  of  water  must  be  with  a  knowledge  of  the  owner's  rights.    lb. 

CBRTIORABI— 
1.  The  Supreme  Court  do  not  allow  the  writ  of  certiorari  before  a  final  dis- 
position of  the  cause  in  the  court  below.    Herf  &  Co.  o.  Shulze,  263. 
%,  Neither  the  Supreme  Court  nor  the  court  of  common  pleas  has  any  power 
to  issue  a  certiorari  in  criminal  cases.    Winn  v.  The  State  of  Ohio,  345. 
OHANCBRT— 
See  E<)uiTT. 

CHALLBNGB— 

Where  several  defendants  .re  put  on  trial  at  the  same  time  under  the  same 
indictment,  the  prosecuting  attorney  has  but  two  peremptory  chal- 
lenges.   Hahax  and  others  v.  The  State  of  Ohio,  232. 

CITY— 

1.  An  ordinance  of  the  city  council  of  Cincinnati  sequestering  the  prop- 

erty of  an  individual  without  notice  is  invalid.    Bosebaugh  v.  Safin,  31. 

2.  The  power  given  by  the  charter  of  a  city  to  impose  a  forfeiture  does 

not  confer  the  right  to  seixe  and  sell  without  any  previous  proceed- 
ings, lb. 
8.  The  limitation  in  the  estray  act  which  restrains  the  operation  of  town 
ordinances  to  animals  owned  by  the  citizens  of  the  town,  applies  to 
town  charters  granted  after  the  passage  of  the  estray  act  Dodge  v. 
Gridley.  173. 

4.  An  ordinance  of  the  city  council  requiring  the  mayor  to  enforce  the  OoU 

Vol.  X— 31 


Digitized  by  VjOOQIC 


482  INDEX. 

Oommon  Carrien — Corporation. 

ClTY^Chntinued. 

lection  of  a  special  tax  hj  suit,  in  the  nature  of  an  action  of  debt,  does 
not  violate  the  city  charter,  or  the  general  law  of  the  land.  Cincin- 
nati V.  Gwynne,  192. 

5.  An  ordinance  of  the  city  coancfl  of  Cincinnati  collecting  twenty-flTe 

cents  from  persons  occupying  stands  in  the  market  place^  is  lawful,  and 
may  be  enforced  by  fine  and  Judgment  before  the  mayor.  Cincinnati 
V.  Backingham,  257. 

6.  The  act  of  March  15,  1837,  incorporating  the  town  of  Marietta,  does  not 

confer  exclusive  jurisdiction  on  the  town  council  to  fine  those  who  sell 
ardent  spirits  without  license.  Their  Jurisdiction  upon  proyision  being 
made  for  its  exercise  by  ordinance,  is  concurrent  with  that  of  the  oourt 
of  common  pleas ;  and  a  fine  assessed  in  either  Jurisdiction,  it  seems, 
may  be  set  up  as  a  bar  to  a  prosecution  for  the  same  offense  in  the  other. 
Wightman  v.  The  State  of  Ohio,  452. 

OOMMOK  CAREIERS— 

1.  Proprietors  of  stage-coaches  are  common  carriers,  and  their  liabilities 

can  not  be  limited  by  actual  notice  to  a  traveler  that  his  baggage  is  at 
his  own  risk.    Jones  v.  Yoorhees,  145. 

2.  A  watch  is  a  part  of  a  traveler's  baggage  and  his  trunk  is  a  proper  place 

to  carry  it  in.     lb. 

CONDITION— 
A  condition  of  defeasance  in  a  deed  has  the  same  effect  whether  it  be 
written  above  or  below  the  signature  and  seal  of  the  grantor.    Perkina 
V,  Dibble,  433. 

CONSTITUTION  OP  THE  UNITED  STATES— 
Where  a  statute  exempted  forever  certain  lands  of  the  Athens  university 
from  taxation,  and  the  same  lands  were  afterward  sold  by  the  univer- 
sity, a  subsequent  statute  authorizing  a  tax  to  be  levied  on  the  lands, 
is  not  a  violation  of  that  clause  in  the  constitution  of  the  United 
States  which  prohibits  a  state  from  passing  any  law  impairing  the  obli- 
gation of  contracts.  Armstrong  and  others  v.  Treasurer  of  Athens 
County,  236. 

CORPORATION— 

1.  A  Judgment  against  a  corporation  where  process  was  served  on  individ- 
uals who  are  not  called  officers,  can  not  be  impeached  by  a  stranger  in 
a  suit  in  chancery,  in  which  the  corporation,  the  stockholders,  and  the 
individuals  served  are  parties,  and  who  make  no  objection,  no  fraud  or 
collusion  being  charged.    Pahs  v,  Taylor,  104. 

2.  Upon  a  promise  to  pay  to  the  "  president  and  directors  of  the  Milford 
and  Cbillicothe  Turnpike  Company,''  a  suit  may  be  maintained  by  the 
"  Milford  and  Cbillicothe  Turnpike  Company,"  the  latter  being  the 
true  name  of  tho  corporation.  Mil.  and  Chil.  Turnpike  Company  e. 
Brush,  111. 

.8.  Corporations  are  liable  like  individuals  for  injuries  done,  though  the  act 
was  beyond  their  lawful  powers.    Rhodes  v,  Cleveland.  159. 
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COSTS— 

By  the  act  of  1831,  the  costs  in  proceedings  for  the  assignment  of  dower 
are  to  be  paid,  one-third  by  th%  petitioner,  and  two-thirds  by  the  owner 
of  the  inheritance.    Bank  United  States  v.  Dunseth,  18. 

COVENANTS— 

1.  In  an  action  for  the  breach  of  a  covenant  against  incumbrances,  the  rule 
of  damages  is  the  amount  paid  to  extinguish  the  incumbrance,  pro> 
Tided  the  same  does  not  exceed  the  consideration  money  and  interest. 
Foote  V,  Bdrnett,  317.    See  note  (a),  317. 

3.  Where  dower  exists,  but  is  not  assigned  at  the  time  a  conveyance  is  made, 

a  subsequent  decree  against  the  grantee  to  pay  an  annual  sum  for 
dower,  is  no  breach  of  the  covenants  in  the  deed  of  conveyance  that 
tbe  grantor  is  the  lawful  owner  and  has  good  right  to  convey,  nor  of 
the  common  warranty.  Tuite  v.  Miller,  382. 
8.  Equity  has  no  Jurisdiction  to  enforce  the  specific  performance  of  the 
covenant  of  warranty.    lb. 

4.  Where   lands   descend  to   coparceners  with  warranty,   and   they  are 

evicted  before  severance,  one  of  them  can  not  sue  alone  on  the  war- 
ranty for  his  share  of  the  damages.    Tapscott  and  wife  v.  Williams, 
442. 
DAMAGES— 

1.  Under  the  act  now  in  force,  the  petitioner  in  dower  is  not  entitled  to  any 

damages.     Bank  United  States  v,  Dunseth,  18. 

2.  A  watch  is  part  of  a  traveler's  baggage  and  his  trunk  a  proper  place  to 

carry  it  in,  and  if  lost  by  the  negligence  of  stage  proprietors,  the  value 
of  the  watch  may  be  recovered  in  damages.  Jones  v,  Voorhees,  145. 
8.  In  an  action  for  the  breach  of  a  covenant  against  incumbrances,  the  rule 
of  damages  is  the  amount  paid  to  extinguish  the  incumbrance,  pro- 
vided the  same  does  not  exceed  the  consideration  money  and  interest. 
Poote  V,  Burnett,  317.    See  note  (aj,  317. 

DECREE— 

1.  A  decree  of  divorce  in  Kentucky  is  no  bar  to  the  right  of  dower  in 

lands  lying  in  the  State  of  Ohio.    Mansfield  v.  Mclntyre  and  others,  27. 

2.  Where  the  possessory  right  of  the  owner  of  an  entry  has  been  sold  on  ex- 

ecution and  a  patent  afterward  issues  to  his  heirs,  a  decree  against  the 
heirs  awarding  the  legal  title  to  a  purchaser  from  the  judgment  debtor 
after  the  sale  on  execution,  is  inoperative.    Jackson  v,  Williams,  69. 
8.  The  regularity  of  proceedings  in  partition  can  not  be  inquired  into  col- 
laterally.    Wilson  V,  Bull  and  others,  250. 

4.  A  decree  for  alimony  to  be  paid  in  installments  does  not  operate  as  a 

lien  on  the  real  estate  of  the  husband  unless  made  a  charge  thereon  by 
the  decree  itself.    Olin  v.  Hungerford  and  others,  268. 

5.  A  decree  against  unknown  heirs  is  valid  under  the  statute.    Sullivant 

and  others  v.  Weaver  and  others,  275. 

6.  A  decree  of  dismissal  of  a  bill  of  foreclosure  ia  no  bar  to  a  lait  on  the 

note.     Long  worth  v,  Flagg,  300. 
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DEED— 

1.  A  sherifTs  deed,  describing  the  land  cony  eyed  as  1,055  acres  in  a  tract  of 

1,731  acreSf  located  in  the  name  of  R.  T.,  is  void  for  uncertainty.  Throck- 
morton and  others  v,  Moore  and  others,  42. 

2.  A  patent  issued,  after  a  sale  on  execution,  to  the  heirs  of  the  original 

owner  of  an-entry  and  survey,  inures  to  the  benefit  of  the  purchaser 
under  the  execution.    Jackson  v.  Williams,  69. 

3.  The  registry  of  a  deed,  the  grantor  and  grantee  in  which  are  both  out 

of  the  chain  of  title  as  recorded,  is  no  notice  to  a  subsequent  purchaser. 
Leiby  v.  Wolf,  83. 

4.  Where  a  vendor  stipulates  with  the  vendee,  that  his  deed  shall  save  the 

rights  of  a  tenant  in  possession,  but  the  stipulation,  through  the  fraud 
or  mistake  of  the  vendee,  is  not  carried  into  the  deed,  the  tenant  claim- 
ing under  a  contract  void  by  the  statute  of  frauds,  has  no  relief  in 
equity  against  the  vendee.  Young  v.  Miller,  85. 
6.  A  deed  executed  by  husband  and  wife,  under  the  a«t  of  1805,  she  being 
within  eighteen  years,  does  not  bar  her  right  of  dower.  Hughes  «. 
Watson,  127. 

6.  A  deed  under  which  lands  have  been  claimed  forty  years,  purporting  to 

be  executed  before  the  mayor  of  Georgetown,  though  without  cove- 
nants, seal  of  the  mayor,  or  certificate  that  he  was  the  ofiicer  he  claims 
to  be,  can  not  be  objected  to  by  the  vendee  as  a  substantial  defect  in 
the  title.    Brown  v.  Witter,  142. 

7.  A  deed  made  to  defraud  creditors  is  void  only  as  against  creditors. 

Douglas  V.  Dunlap  and  others,  162. 

8.  If  a  sherifiTs  deed  recites  enough  to  show  his  authority  it  is  good,  though 

it  does  not  recite  all  the  statute  .equires.    Perkins  v.  Dibble,  433. 

9.  A  condition  in  a  deed  has  the  same  efiect  whether  it  be  written  above  or 

below  the  signature  and  seal  of  the  party.    lb. 

10.  The  mere  payment  of  money  secured  by  mortgage  reinvests  the  title  in 

the  mortgagor  without  any  deed  of  reconveyance.    lb. 

11.  A  call  "up  the  creek,"  in  a  patent,  means  ordinarily  to  run  with  ths 

creek.    Buckley  v.  Blackwell,  508. 

12.  A  conveyance  of  land  purporting  to  be  bounded  on  other  lands  <can  not 

be  so  construed  as  to  embrace  the  lands  on  which  it  is  bounded.  Nash 
V,  Atherton,  163. 

13.  The  record  of  a  deed,  purporting  to  be  acknowledged  before  an  ofllcet 

not  known  to  our  laws,  is  not  admissible  in  evidence,  unless  his  author- 
ity  be  shown.    De  Segond  v.  Culver,  188. 

14.  An  agreement  to  convey  a  lot,  with  one  front  upon  a  river  and  another 

upon  a  street,  is  not  satisfied  by  a  conveyance  with  a  river  front  only. 
Hyde  and  Brown  v,  Kelley  and  others,  215. 

15.  A  conveyance  by  a  wife  to  her  husband,  through  a  trustee,  obtained  by 

undue  influence,  on  the  part  of  the  husband,  is  void.  Wilson  v.  Bull 
and  others,  250. 

16.  The  declarations  of  a  grantor  in  a  deed,  made  after  its  date  and  supposed 

delivery,  are  good  evidence  to  prove  the  delivery  when  offered  against 
the  grantor  or  his  heir.    Tipton  v.  Boss,  273. 
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17.  The  act  of  Congress  of  May  20,  1836,  to  give  effect  to  patents  for  pub- 

lic lands,  vests  the  title  in  the  heir  or  assignee  of  a  deceased  patentee. 
Sullivantand  others  v.  Weaver  and  others,  275. 

18.  A  defect  in  a  deed  of  husband  and  wife  can  not  be  rectified  as  against 

the  wife.    Carr  9.  Williams  and  others,  305. 

19.  If  omitting  to  name  the  grantor  in  the  premises  of  the  deed  be  a  mere 

clerical  error,  the  aid  of  the  chancellor  is  not  needed  to  correct  it.    lb. 

20.  Where  land  can  be  identified  by  the  description  it  will  pass  by  the  deed, 

though  some  of  the  terms  are  false.    Eggleston  v.  Bradford,  312. 

21.  A  deed  conveying  "  960  acres  in  Athens  county,"  with  no  other  descrip- 

tion, will  not  pass  land  lying  in  another  county.    lb. 

DEPOSITIONS— 
The  oath  of  a  party  is  not  admissible  to  prove  the  service  of  notice  to  take 
depositions.    Lockwood  v.  Adams,  397. 

DIVORCE— 
A  decree  of  divorce  in  Kentucky  is  no  bar  to  the  right  of  dower  in  lands 
lying  in  the  State  of  Ohio.    Mansfield  v.  Mclntyre  and  another,  27. 

DOVER  BRIDGE— 
To  post  the  rate  of  tolls  at  each  end  of  the  bridge  is  a  condition  precedent 
in  the  charter  of  the  Dower  Bridge  Company,  and  until  peformed  the 
exaction  of  toll  is  unlawful.    Bonham  v.  Taylor,  108. 

DOWER— 

1.  Under  the  statute  now  in  force  the  petititioner  in  dower  can  not  recover 

any  damages.    Bank  United  States  t;.  Dunseth,  18. 

2.  The  manner  of  assigning  dower  is  left  to  the  discretion  of  the  court. 

lb. 

3.  By  the  act  of  1831,  the  costs  in  proceedings  for  the  assignment  of  dower 

are  to  be  paid,  one-third  by  the  petitioner,  and  two-thirds  by  the  owner 
of  the  inheritance.    lb. 

4.  The  act  of  limitations  of  1810  operates  as  a  bar  to  a  right  of  dower  after 

the  lapse  of  twenty-one  years.    Tuttle  v.  Wilson,  24. 
6.  After  such  a  lapse  of  time  equity  will  refuse  its  aid  independent  of  the 
act  of  limitations.    lb. 

6.  A  decree  of  divorce  in  Kentucky  does  not  bar  the  right  of  dower  in 

lands  lying  in  the  State  of  Ohio.    Mansfield  v.  Mclntyre  and  another, 
27. 

7.  A  deed  executed  by  husband  and  wife  under  the  act  of  1805,  she  being 

within  eighteen  years  of  age,  does  not  bar  her  right  of  dower.     Hughes 
tj.  Watson,  127. 

8.  Where  a  widow  is  beyond  seas  and  so  within  the  saving  clause  of  the 

act  of  limitations,  equity  will  not  allow  the  staleness  of  her  claim  to  be 
set  up  to  bar  her  dower.     Larrowe  v.  Beam,  498. 

9.  As  against  the  heir,  the  widow  is  to  be  endowed  according  to  the  value 

at  the  time  of  the  assignment.    lb. 
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EJECTMENT— 

1.  In  a  limitation  by  will  to  A.,  B.,  and  G^  and  to  the  eurTivon  to  bold  as 

joint  tenants,  and  not  as  tenants  in  common  upon  trusts,  the  grantees 
take  at  law  an  estate  for  life  with  a  remainder  tor  life  during  the  life 
of  the  survivors  and  survivor,  leaving  the  remainder  in  fee  to  descend 
to  the  heir;  and  during  the  life  of  such  trustees,  or  the  survivors  or  sur- 
vivor, the  heir  can  not  maintain  ejectment.    Miles  v.  Fisher,  1. 

2.  One  vhose  estate  is  protected  by  the  saving  clause  in  the  act  of  limita- 

tions can  not  recover  it  in  a  joint  demise  with  others  whose  rights  are 
barred.    Moore  and  others  v.  Armstrong  and  others,  11. 

3.  Demises,  except  by  persons  holding  a  present  interest,  will  be  struck  out 

of  the  declaration  on  motion.     Eggleston  v.  Bradford,  312. 

4.  After  the  right  to  real  estate  has  been  satisfactorily  established  at  law,  a 

court  of  equity  will  quiet  the  title  from  any  further  disturbance  by 
ejectment.  It  is  not  material  what  number  of  trials  have  been  had, 
whether  two  or  more,  so  that  the  right  be  aatisfaetorily  established. 
Marsh  v.  Reed,  347. 

5.  A  defendant  in  ejectment  may  protect  himself  by  showing  title  in  a 

stranger,  but  he  can  not  set  up  a  mortgage  executed  by  the  plaintiff  to 
a  third  person  unless  he  connects  himself  with  it. '  Perkins  v.  Dibble, 
433. 

ENTRY  AND  SURVEY— 

One  in  possession,  claiming  title  derived  with  warranty  from  an  entry  and 
survey  not  patented,  has  an  estate  that  may  be  sold  on  execution.  Jack- 
son t>.  Williams,  69. 

EQUITY— 

1.  The  act  of  limitations  of  1810  operates  as  a  bar  to  a  right  of  dower  after 

the  lapse  of  twenty -one  years.  After  such  a  lapse  of  time  equity  will 
refose  its  aid,  independent  of  the  act  of  limitations.  Tuttle  v.  Wil- 
son, 24. 

2.  Where  the  indemnity  of  a  debtor  is  lost,  by  the  act  of  the  creditor, 

equity  will  not  enforce  the  collection  of  the  debt.  Findlay's  Ex'rs  v. 
Bank  United  States,  59. 

3.  Where  the  possessory  right  of  the  owner  of  an  entry  has  been  sold  on  ex- 

ecution, and  a  patent  afterward  issues  to  his  heirs,  a  decree  against  the 
heirs  awarding  the  legal  title  to  a  purchaser  from  the  judgment  debtor 
after  the  sale  on  execution,  is  inoperative.    Jackson  v.  Williams,  69. 

4.  Where  a  vendor  stipulates  with  the  vendee,  that  his  deed  shall  save  the 

rights  of  a  tenant  in  possession,  but  the  stipulation,  through  the  fraud 
or  mistake  of  the  vendee,  is  not  carried  into  the  deed,  the  tenant  claim- 
ing under  a  contract  void  by  the  statute  of  frauds,  has  no  relief  in 
equity  against  the  vendee.    Young  v.  Miller,  85. 

5.  In  such  case  it  aeems  the  vendor  may  correct  the  mistake,  and  then  rein- 

state the  tenant,  the  vendor  having  notice  of  the  rights  of  the  tenant, 
lb. 

6.  A  judgment  against  a  corporation  where  process  was  served  on  individ- 

uals who  are  not  called  officers,  can  not  be  impeached  by  a  stranger  in 
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a  suit  in  equity,  in  which  the  corporation,  the  Btockholdera^  and  the 
indiyiduala  served  are  parties,  and  who  make  no  objection,  no  fraud  or 
collusion  being  charged.    Fahs  v.  Taylor,  104. 

7.  Equity  will  not  set  up  lapse  of  time  against  a  claim  where  an  action  of 

debt  for  its  recovery  would  not  be  barred  by  the  statute  of  limitations. 
lb. 

8.  Where  a  vendee  seeks  to  rescind  for  want  of  title  in  the  vendor,  he  must 

restore  to  the  vendor  all  he  received,  and  place  him  back  in  his  original 
situation.    Brown  t>.  Witter,  142. 

9.  Land  scrip  issued  to  the  heir  under  the  act  of  Congress  of  1828  is  liable 

in  equity  to  the  debts  of  the  ancestor.    Hawkins  v.  Hulburt,  178. 

10.  After  a  sale  under  a  deed  of  trust,  the  grantor  has  no  right  to  redeem  with- 

out showing  extrinsic  circumstances  of  equity.    Turner  v.  Johnson,  204. 

11.  A  vendor,  where  the  vendee  is  content  with  the  title,  can  not  object  to  a 

specific  performance,  on  the  grouncl  that  a  trustee  of  the  bare  legal 
title  attendant  on  the  inheritance,  is  not  a  party.  Hyde  and  Brown  v. 
Kelley  and  others,  215. 

12.  A  fraudulent  grantee  who  has  conveyed  or  restored  the  property  at  the 

time  of  the  bill  filed,  is  not  liable  as  a  trustee  to  creditors.  Swift  v. 
Holdridge,  230. 

13.  Individuals  who  have  no  community  of  interest  can  not  prosecute  their 

several  rights  in  one  bill.  Armstrong  and  others  v.  Treasurer  of  Athens 
County,  235;  S.  P.,  The  State  of  Ohio  and  others  v,  Ellis  and  others, 
456. 

14.  A  decree  against  unknown  heirs  is  valid  under  the  statute.    SuUivant 

and  others  v.  Weaver  and  others,  275. 

15.  A  defect  in  a  deed  of  husband  and  wife  can  not  be  rectified  in  equity  as 

against  the  wife.    Carr  v.  Williams  and  others,  305. 

16.  If  omitting  to  name  the  grantor  in  the  premises  of  a  deed  be  a  mere 

clerical  error,  the  aid  of  the  chancellor  is  not  needed  to  correct  it.    lb. 

17.  After  the  right  to  real  estate  has  been  satisfactorily  established  at  law,  a 

court  of  equity  will  quiet  the  title  against  any  further  disturbance.  It  is 
not  material  what  number  of  trials  have  been  had,  whether  two  or 
more,  so  that  the  right  be  satisfactorily  established.  Marsh  v,  Beed, 
347. 

18.  Where  money  comes  to  a  wife  in  right  of  a  former  husband,  and  the 

second  husband  borrows  it  of  her,  and  gives  her  a  note  for  it,  the  note 
is  good,  and  after  his  death  she  may  set  it  up  in  equity  against  his  ad- 
ministrators.   Huber  v.  Huber's  Adm'rs,  371. 

19.  Equity  has  no  jurisdiction  to  enforce  the  specific  performance  of  the 

covenant  of  warranty.    Tuite  v.  Miller,  382. 

20.  A  mortage  defectively  executed  may  be  enforced  in  equity.     Lake  v. 

Doud,  415. 

21.  The  chancellor  at  the  hearing  may  sua  sponie  dismiss  a  bill  for  multifa- 

riousness.   State  of  Ohio  v.  Ellis  and  others,  456. 
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Equity —  Continued. 

22.  The  plea  of  a  bona  fide  purchaser  without  notice  is  no  defense  against  a 

legal  title.    Larro;we  v.  Beam,  498. 

23.  When  a  widow  is  beyond  seas  and  so  within  the  saving  clause  of  the 

act  of  limitations,  equity  will  not  allow  the  staleness  of  her  claim  to  be 
set  up  to  bar  her  dower.    lb. 

24.  In  a  joint  suit  on  a  note  against  several  defendants,  one  of  them  can  not 

set  up  as  a  defense  at  law  that  be  was  a  surety  and  the  principal  gave 
time  for  payment.  His  remedy  is  in  equity.  Farrington  v.  Qalloway 
and  others,  543. 

EBROI^- 
If  a  plaintiff  after  demurrer  to  a  plea  in  bar  overruled  in  the  common  pleas, 
takes  issue  upon  it  on  leave,  he  can  not  afterward,  on  error  to  the 
Supreme  Court,  question  the  validity  of  the  plea.    Mitchell  v.  McCabe, 
405. 

BSTRAYS— 
See  City. 

EVIDENCE- 

1.  Under  the  plea  of  nul  tiel  record,  in  an  action  of  debt  on  a  judgment 

from  a  sister  state  against  two  defendants,  both  of  whom  appear  by  the 
record  to  have  been  served  with  process,  evidence  is  not  admissible  to 
show  that  one  of  the  defendants  was  not  in  fact  served.  Bonnet «. 
Morley,  100. 

2.  Whether  such  evidence  be  admissible  under  a  different  state  of  pleading, 

quaere,    lb. 

3.  One  who  believes  in  the  existence  of  God,  and  that  an  oath  is  binding  on 

the  conscience,  is  a  competent  witness,  thoufrh  he  does  not  believe  in  a 
future  state  of  rewards  and  punishments.    Brock  v.  Milligan,  121. 

4.  The  record  of  a  deed,  purporting  to  be  acknowledged  before  an  officer 

not  known  to  our  laws,  is  not  admissible  in  evidence,  unless  his  author- 
ity be  shown.    De  Segond  v.  Culver,  188. 

5.  In  an  action  for  the  loss  of  a  steamboat  by  the  owners  against  the  in- 

surers, the  pilot  at  the  wheel  is  a  competent  witness  to  prove  the  loss. 
Vairin  v.  Canal  Ins.  Co.  223. 

6.  In  an  action  for  the  loss  of  a  steamboat  by  the  owners  against  the  in- 

surers, a  letter  from  one  of  the  owners  to  the  plaintiff  is  admissible  in 
evidence  to  show  an  insurable  interest  in  the  plaintiff.    lb. 

7.  The  declarations  of  a  grantor  in  a  deed,  made  9  fter  the  date  and  supposed 

delivery,  are  good  evidence  to  prove  the  delivery  when  offered  against 
the  grantor  or  his  heir,    Tipton  v.  Boss.  273. 

8.  Sworn  copies  from  the  records  of  a  county  auditor  are  good  evidence. 

Sheldon  v.  Coates,  278. 

9.  A  witness  is  not  bound  to  answer  any  question  that  will  criminate  him- 

self.   Warner  v.  Lucas,  336. 
10.  Under  the  plea  of  non  detinet  in  replevin,  the  defendant  may  show,  tbat 
he  holds  the  property  in  dispute  by  virtue  of  a  levy  on  execution 
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Syidekce —  Coniinued, 

against  a  third  person  made  by  himself  as  constable.  Oaks  v.  Wyatt, 
344. 

11.  The  letter  of  a  cashier  of  a  bank  in  New  York,  to  whom  paper  said  to 

be  forged  had  been  sent  for  collection,  making  suggestions  as  to  the  res- 
idence of  the  parties  to  the  paper,  is  not  competent  evidence  against 
;  one  charged  with  the  forgery.    Nor  is  the  protest  of  a  notary  certifying 

I  that  the  parties  to  the  paper  were  not  to  be  found  in  New  York.    Far- 

rington  v.  State  of  Ohio,  354. 

12.  The  oath  of  a  party  is  not  admissible  to  prove  the  service  of  notice  to 

take  depositions.     Lock  wood  v.  Adams,  397. 

13.  In  a  suit  by  the  payee  against  the  maker,  a  promissory  note  is  good  evi- 

dence under  the  money  counts.    Mitchell  v.  McCabe,  405. 

14.  Where  a  note  is  payable  in  cloth,  "at  a  fair  wholesale  factory  price," 

parol  evidence  is  admissible  to  show  that  a  certain  scale  of  prices  was 
intended,  different  from  the  actual  wholesale  prices  in  the  market. 
Barrett  v.  Allen,  426. 
16.  The  testimony  of  jurors  will  not  be  received  to  impeach  their  verdict, 
nor  is  their  testimony  admissible  on  an  application  in  chancery  for  a 
new  trial,  to  show  an  intermeddling  of  the  constable  in  the  jury  room, 
where  the  verdict  is  not  against  law  or  evidence.    Hulet  v.  Barnett, 
459. 
16.  An  indictment  for  stealing  bank  bills  is  not  sustained  by  proof  that  the 
prisoner  stole  the  orders  of  the  Ohio  Bailroad  Company.    Grummond  v. 
State  of  Ohio,  610. 
EXECUTION— 

1.  One  in  possession  claiming  title  derived  with  warranty  from  an  entry 

and  survey,  not  patented,  has  an  estate  that  may  be  sold  on  execution. 
Jackson  v.  Williams,  69. 

2.  A  patent  issued,  after  such  sale,  to  the  heirs  of  the  original  owner  of  the 

entry  and  survey,  inures  to  the  benefit  of  the  purchaser  under  the  ex- 
ecution,   lb. 

3.  A  decree  in  chancery  against  such  patentees,  awarding  the  legal  title  to  a 

purchaser  from  the  judgment  debtor  after  the  sale  on  execution,  is  in- 
operative,   lb. 

4.  Lands  mortgaged  may  be  sold  on  execution  against  the  mortgagor.    Bank 

of  Canton  v.  Commercial  Bank,  71. 

5.  One  in  possession  of  land  has  such  an  interest  as  may  be  sold  on  execu- 

tion.   Miner  v.  Wallace,  403. 

6.  Under  the  act  of  February  8,  1826,  for  the  regulation  of  turnpike  com- 

panies, an  execution  can  not  be  levied  upon  the  right  of  the  company 
to  take  toll  unless  notice  has  first  been  given  according  to  the  provisions 
of  the  act  to  some  receiver  of  toll  on  the  road.  Seymour  v.  Mil.  and 
Chil.  Turnpike  Co.  476. 

7.  An  agreement  between  two  or  more  to  prevent  competition  at  a  sheriff's 

sale  is  unlawful,  and  if  the  property  be  struck  off  to  them,  the  sale  will 
be  set  aside  on  motion.    lb. 
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EXECUTORS  AND  ADMINISTRATORS— 

1.  One  executor  can  not  purchase  at  a  sale  by  hia  oo-exeoutors,  yet  such  a 

•ale  may  be  executed  with  the  subsequent  assent  of  the  heirs.  Mitchell 
V.  Dunlap,  117. 

2.  Land  scrip  issued  to  the  heir  under  the  act  of  Congress  of  1828  is  liable 

in  equity  to  the  debts  of  the  ancestor.    Hawkins  v.  Hulbord,  178. 

FEMES  COVERT— 

1.  Femes  covert  can  not  bind  their  interest  in  lands  except  in  the  one  form 

prescribed  by  law.    Mitchell  v.  Dunlap,  117. 

2.  A  deed  executed  by  husband  and  wife  under  the  act  of  1805,  she  being 

within  eighteen  years  of  age,  does  not  bar  her  right  of  dower.  Hughes 
tJ.Wateon,  127. 

3.  A  conveyance  by  a  wife  to  her  husband,  through  a  trustee,  obtained  by 

undue  influence,  on  the  part  of  the  husband,  is  void.  Wilson  v.  Bull 
and  others,  250. 

4.  A  defect  in  a  deed  of  husband  and  wife  can  not  be  rectified  as  against 

the  wife.    Carr  v.  Williams  and  others,  305. 

5.  Where  money  comes  to  a  feme  covert  in  right  of  a  former  husband,  and 

the  second  husband  borrows  it  of  her,  and  gives  her  a  note  for  it,  the 
note  is  good,  and  after  his  death  she  may  set  it  up  in  equity  against  his 
administrators.    Huber  v,  Huber's  Adm'rs,  371. 

FORFEITURE— 
See  City. 

FORGERY— 

1.  An  indorsement  on  a  note  of  partial  payment  in  the  handwriting  of  the 

maker,  without  any  signature,  but  made  in  the  presence,  with  the  con- 
currence, and  by  the  direction  of  the  payee,  is  a  receipt,  the  alteration 
of  which  is  forgery.    Kegg  v.  State  of  Ohio,  75. 

2.  The  letter  of  a  cashier  of  a  bank  in  New  York,  to  whom  paper  said  to 

be  forged  had  been  sent  for  collection,  making  su^estions  as  to  the  res- 
idence of  the  parties  to  the  paper,  is  not  competent  evidence  against 
one  charged  with  the  forgery.  Nor  is  the  protest  of  a  notary  certifying 
that  the  parties  to  the  paper  were  not  to  be  found  in  New  York.  Far- 
rington  v.  State  of  Ohio,  354. 

FRAUDS,  STATUTE  OF—. 

1.  A  deed  made  to  defraud  creditors  is  void    only  as  against  creditors. 

Douglas  V.  Dunlap  and  others,  162 

2.  A  fraudulent  grantee  who  has  conveyed  or  restored  the  property  at  the 

time  of  the  bill  filed  is  not  liable  as  a  trustee  to  creditors.  Swift  o. 
Holdridge,  230. 

3.  The  memorandum  required  by  section  5  of  the  statute  of  frauds  is  not 

valid  unless  the  name  of  the  party  to  be  charged  appears  somewhere 
on  the  instrument.    Anderson  v.  Harrold,  399. 

GRAND  JURY— 
See  Jury. 
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GUARANTY- 

See  LsTTSB  of  Crxdit. 
IDIOTS— 

Under  the  act  of  January  29,  1834,  to  provide  for  the  safe  keeping  of  idiots, 
a  county  can  not  be  charged  with  the  maintenance  of  an  idiot,  lunatic, 
or  insane  pauper,  until  after  the  appointment  of  a  guardian  by  the 
court  of  common  oleas.    Brimfield  Township  v.  Portage  Co.  283. 
INDICTMENT— 

1.  Where  several  defendants  are  put  on  trial  at  the  same  time  under  the  same 

indictment,  the  prosecuting  attorney  has  but  two  peremptory  chal- 
lenges.   Mahan  and  others  v.  Sta  te  of  Ohio,  232. 

2.  An  indictment  for  stealing  bank  bills  is  not  sustained  by  proof  that  the 

prisoner  stole  the  orders  of  the  Ohio  Railroad  Company.    Grammond 
V.  State  of  Ohio,  510 
INFANT— 

1.  Letters  of  attorney  from  an:  infant  conveying  no  present  interest  are 

absolutely  null.    Lawrence  v.  McArter,  37. 

2.  A  deed  executed  by  husband  and  wife,  under  the  act  of  1805,  she  being 

within  eighteen  years  of  age,  does  not  bar  her  right  of  dower.    Hughes 
V.  Watson,  127. 
INSURANCE— 

1.  In  an  action  for  the  loss  of  a  steamboat  by  the  owners  against  the  insurers, 

the  pilot  at  the  wheel  is  a  competent  witness  to  prove  the  loss.  Yairin 
V.  Canal  Ins.  Co.  223. 

2.  In  such  action  a  letter  from  one  of  the  owners  to  the  plaintiff  is  admissi-* 

ble  in  evidence  to  show  an  insurable  interest  in  the  plaintiff.    lb. 
INTEREST— 
See  Usury. 
JAIL— 
Where  jail  limits  are  by  law  co-extensive  with  a  county,   and  a  new 
county  is  made  in  part  out  of  an  old  one,  the  jail  limits  of  the  old 
county  are  still  the  privilege  of  a  debtor  who  Was  charged  in  ex- 
ecution before  the  new  county  was  organized.    Kent  v.    Burnett  and 
others,  392. 
JOINT  TENANTS— 

The  estate  of  Joint  tenancy  has  no  existence  in  Ohio.  -  Miles  «.  Fisher,  1. 
JUDGMENT— 

1.  Judgments  are  a  lien  on  real  estate.    Bank  of  Canton  v.  Commercial 

Bank,  71.    See  note,  74. 

2.  No  judgment  can  be  rendered  against  the  state.    State  of  Ohio  v,  Frank- 

lin Bank  of  Columbus,  91. 
8.  A  judgment  against  a  corporation  where  process  was  served  on  individ- 
uals who  are  not  called  officers,  can  not  be  impeached  by  a  stranger,  in 

a  suit  in  equity,  in  which  the 'corporation,  the  stockholders,  and  the 
individuals  served  are  parties,  and  who  make  no  objection,  no  fraud  or 
collusion  being  charged.     Fahs  v.  Taylor,  104 
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Judgment — Continued, 

4.  A  judgment  against  a  grantee  in  a  deed  made  to  defraud  creditors  binds 

the  estate,  and  a  purchaser  under  such  Judgment,  whether  he  has  no- 
tice of  the  fraud  or  not,  acquires  a  good  title.  Douglas  v.  Dunlap  and 
others,  162. 

5.  The  regularity  of  proceedings  in  partition  can  not  be  inquired  into  col* 

laterally.     Wilson  v.  Bull  and  others,  250. 

6.  A  decree  for  alimony  to  be  paid  in  installments  does  not  operate  as  a 

lien  upon  the  real  estate  of  the  husband  unless  made  a  charge  thereon  by 
the  decree  itself.    Olin  v.  Hunger  ford  and  others,  268. 

7.  Where  real  estate  is  subject  to  two  liens,  the  elder  a  Judgment  and  the 

younger  a  mortgage,  if  the  judgment  lies  dormant  five  years  its  prior- 
ity is  lost  and  the  mortgage  takes  the  estate.    Miner  v.  Wallace,  403. 

8.  A  mortgage  though  defectively  executed  has  a  priority  of  lien  over  a 

later  judgment.    Lake  v.  Doud,  415. 
JURY— 

1.  Where  several  defendants  are  pat  on  trial  at  the  same  time,  under  the 

same  indictment,  the  prosecuting  attorney  has  but  two  prempiory  chal- 
lenges.   Maban  and  others  v.  State  of  Ohio,  232. 

2.  The  names  of  the  grand  jury  ought  to  appear  somewhere  in  the  record. 

lb. 

3.  The  testimony  of  Jurors  will  not  be  received  to  impeach  their  verdict. 

Hulet  V,  Barnett,  459. 
LANDLORD  AND  TENANT - 
If  a  tenant  agrees  expressly^  whether  under  seal  or  not,  to  pay  r^pt,  and 
makes  no  reservations  on  account  of   unavoidable  accidents,  he  is 
bound  to   pay  the   rent  for    the  whole  term,  notwithstanding  the 
premises  in  the  meantime  are  destroyed  by  fire.    Linn  v.  Ross  &  Co. 
412. 
LARCENY— 
An  indictment  for  stealing  bank  bills  Is  not  sustained  by  proof  that  the 
prisoner  stole  the  orders  of  the  Ohio  Railroad  Company.    Grummond  «. 
State  of  Ohio,  610. 
LEGACY— 

See  Will. 
LETTERS  OP  ATTORNEY— 
Letters  of  attorney  from  an  infant  conveying  no  present  interest  are  abso- 
lutely null.    Lawrence  v.  McArter,  37. 
LETTER  OP  CREDIT— 
^     1.  Where  a  letter  of  credit  is  addressed  to  a  particular  firm,  no  one  else  can 
;  rely  on  it  as  a  guaranty.    Taylor  v,  Wetmore,  490. 

2.  Where  a  bill  of  goods  is  taken  upon  the  faith  of  a  letter  of  credit,  no- 
tice of  it  must  be  given  at  once  to  the  guarantor.    lb. 
LICENSE— 

1.  An  acquiescence,  in  order  to  raise  the  presumption  of  a  license  to  use  a 
stream  of  water,  must  be  wilh  a  knowledge  of  the  owner's  rights. 
Buckingham  and  others  v.  Smith  and  Dille.  288. 
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LIBN— 

See  JUDGMJBKT. 

LIMITATIONS,  STATUTE  OF— 

1.  A  disability,  which  under  the  act  of  limitations,  saves  the  estate  of  one 

of  several  heirs,  is  no  protection  to  the  oo-heirs.  Moore  and  others  v, 
Armstrong  and  another,  11. 

2.  One  whose  estate  is  thus  saved,  can  not  recover  it  in  a  Joint  demise  with 

others  whose  rights  are  barred.    lb. 

3.  The  act  of  limitations  of  1810  operates  as  a  bar  to  a  right  of  dower  after 

the  lapse  of  twenty-one  years.    Tuttle  v.  Wilson,  24. 

4.  After  such  a  lapse  of  time  equity  will  refuse  its  aid  independent  of  the 

act  of  limitations.    lb. 

5.  Equity  will  not  set  up  lapse  of  time  against  a  claim  where  an  action  of 

debt  for  its  recovery  would  not  be  barred  by  the  statute  of  limitations. 
Fahs  w.  Taylor,  104. 

6.  Where  the  rights  of  two  coparceners  to  a  part  of  an  estate  are  barred  by 

an  adverse  possession,  and  the  same  part  in  a  partition  of  the  whole  es- 
tate is  allotted  to  another  coparcener  who  is  within  the  saving  clause  of 
the  act  of  limitations,  the  latter  can  hold  only  his  original  share  in  the 
part  allotted  to  him.    Bronson  v.  Adams,  135. 

7.  The  right  to  sue  for  real  estate  saved  by  the  provisos  in  the  act  of  limi« 

tations  is  personal,  and  is  no  protection  to  others.    lb. 

8.  Where  a  will  is  set  aside  at  the  instance  of  one  heir  who  is  within  the 

saving  clause  of  the  act  of  limitations  it  is  wholly  annulled,  and  the  en- 
tire estatti  is  distributed.    Meese  and  wife  v.  Keefe  and  others,  362. 

9.  A  fraudulent  concealment  by  which  the  plaintiff  has  been  delayed  will 

not  enlarge  the  time  for  bringing  an  action  under  the  statute  of  limita- 
tions.   Fee's  Adm*r  v.  Fee,  469. 

10.  The  disability  of  ** beyond  seas,"  in  the  act  of  limitations,  is  removed  by 

cftfaM,  and  the  heir,  whether  himself  under  disability  or  not,  is  barred 
of  his  ejectment  unless  he  sue  it  within  twenty  years  after  the  death  of 
his  ancestor.     Whitney  and  others  v.  Webb  and  Westenhaven,  613. 

11.  Equity  ordinarily  acts  in  analogy  to  the  law  in  giving  effect  to  the  stat- 

ute of  limitations,  therefore,  where  the  owner  of  an  elder  entry  and 
junior  patent,  who  was  never  in  the  state,  dies  with  an  adverse  posses^ 
sion  under  a  junior  entry  and  elder  patent  against  him,  equity  after  the 
lapse  of  twenty  years  from  his  death  will  allow  the  act  of  limitations 
to  be  set  up  as  a  bar  against  his  heirs  seeking  to  get  in  the  legal  title 
under  the  elder  entry.    Bidley  and  others  v,  Hettman  and  others,  624. 

LUNATICS— 
See  Faufsbs. 

METES  AND  BOUNDS— 
1.  A  conveyance  of  land  purporting  to  be  bounded  on  other  lands  can  not 
be  so  construed  as  to  embrace  the  lands  on  which  it  is  bounded.    Nash 
«.  Atherton,  163. 
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Metes  and  Bounds — Continued. 

2.  A  call  "  up  the  ereek/'  in  a  patent,  means  ordinarily  to  ran  with  the 
creek.     Buckley  v.  Black  well,  508. 
MISNOMER— 

See  Corporation  ;  Plbadino. 
MISTAKE— 

1.  Where  a  vendor  stipulates  with  the  vendee,  that  his  deed  shall  save  the 

rights  of  a  tenant  in  possession,  but  the  stipulation,  through  the  fraud 
or  mistake  of  the  vendee,  is  not  carried  into  the  deed,  the  tenant  claim- 
ing under  a  contract  void  by  the  statute  of  frauds,  has  no  relief  in 
equity  against  the  vendee.    You,ng  «.  Miller,  85. 

2.  In  such  case  it  seems  the  vendor  may  correct  the  mistake,  and  then  rein- 

state the  tenant,  the  vendee  having  notice  of  the  rights  of  the  tenant, 
lb. 

3.  A  defect  in  a  deed  of  husband  and  wife  can  not  be  rectified  as  against 

the  wife.    Carr  v.  Williams  and  others,  305. 

4.  If  omitting  to  name  the  grantor  in  the  premises  of  a  deed  be  a  mere 

clerical  error,  the  aid  of  the  chancellor  is  not  needed  to  correct  it.    lb. 
MOBTGAGE— 

1.  Lands  mortgaged  may  be  sold  on  execution  against  the  mortgagor. 

Bank  of  Canton  v.  Commercial  Bank,  71. 

2.  Where  real  estate  is  subject  to  two  liens,  the  elder  a  Judgment  and  the 

younger  a  mortgage,  if  the  judgment  lies  dormant  five  years,  its  prior, 
ity  is  lost  and  the  mortgage  takes  the  estate.    Miner  v.  Wallace,  403. 

3.  A  mortgage  defectively  executed  may  be  enforced  in  equity.    Lake  «. 

Doud,  416. 

4.  Such  a  mortgage  has  a  priority  of  lien  over  a  later  judgment.    lb. 

5.  A  Aondition  of  defeasance  has  the  same  effect,  whether  it  be  written  above 

or  below  the  signature  and  seal  of  the  grantor.    Perkins  v.  Dibble,  433. 

6.  The  mere  payment  of  money  secured  by  mortgage  reinvests  the  title  in 

the  mortgagor,  without  any  deed  of  reconveyance.    lb. 
NOTICE— 

1.  An  ordinance  of  the  city  council  of  Cincinnati  scquestenng  the  prop- 

erty of  an  individual  without  notice  is  invalid.    Rosebaugh  v.  Saffin,  31. 

2.  The  registry  of  a  deed,  the  grantor  and  grantee  in  which  are  both  out 

of  the  chain  of  title  as  recorded,  is  no  notice  to  a  subsequent  purchaser. 
Leiby  v.  Wolf,  83. 

3.  A  judgment  against  a  grantee  in  a  deed  made  to  dofVaud  creditors  binds 

the  estate,  and  a  purchaser  under  such  judgment,  whether  he  has  no- 
tice of  the  fraud  or  not,  acquires  a  good  title.  Douglas  v.  Dunlap  and 
others,  162.  ' 

4.  When  a  patent  issues  "to  A.  B.,  assignee  of  C.  D.,  who  was  executor  of 

John  Hockaday,  deceased,"  a  purchaser  under  the  patentee  must  look 
at  his  peril  to  see  whether  John  Hockaday's  executor  had  the  requisite 
power  to  assign  the  warrant.    Bonner  v.  Ware,  465. 

5.  An  owner  of  land  tracing  his  title  to  a  patent  is  affected  by  notice  of  the 

facts  contained  in  the  recitals  of  the  patent.    lb. 
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Notice —  Continued, 

4.  Where  a  bill  of  goods  is  taken  apon  the  faith  of  a  letter  of  credit,  no- 
tice of  it  mast  be  at  once  given  to  the  grantor.  Taylor  v.  Wetmores, 
490. 

OATH— 

See  Bond;  Fxsjxtbt. 

OFFICE— 
The  oath  of  ofQce  is  a  mere  ministerial  act,  and  not  a  condition  precedent 
to  entering  upon  the  duties  of  the  office^  nor  will  the  omission  to  take 
it  by  the  principal  in  an  official  bond  discharge  the  sureties.    State  of 
Ohio  V.  Findley,  61. 

PARTIES— 
See  Equity. 

PABTITION— 
The  regularity  of  proceedings  in  partition  can  not  be  inquired  into  col- 
laterally.   Wilson  V.  Bull  and  others,  250. 

PARTNERSHIP— 

1.  A  partner  who  takes  on  himself  the  entire  control  of  the  business  of  the 

firm,  is  chargeable  with  the  ordinary  profits  of  the  business  he  under- 
takes to  conduct,  and  it  lies  on  him  to  explain  by  proof  the  causes  of 
his  failure  to  make  ordinary  profits.  Stidger  and  wife  v.  Reynolds, 
351. 

2.  After  the  death  of  an  ostens^le  partner,  a  surviying  dormant  partner 

may  sue  alone  upon  a  partnership  contract.    Beach  v.  Hayward,  455. 

3.  In  such  action  the  defendant  it  seems  may  set  off  a  debt  due  from  the 

firm.    lb. 

PATENT— 

1.  A  patent  issued,  after  such  sale,  to  the  heirs  of  the  original  owner  of  the 

entry  and  survey,  inures  to  the  benefit  of  the  purchaser  under  the  ex- 
ecution.   Jackson  v.  Williams,  69. 

2.  The  act  of  Congress  of  May  20,  1836,  to  give  effect  to  patents  for  pub- 

lic lands,  vests  the  title  in  the  heir  or  assignee  of  a  deceased  patentee. 
Sullivant  and  others  v.  Weaver  and  others,  275. 
8.  Where  a  patent  issues  "to  A.  B.,  assignee  of  C.  D.,  who  was  executor  of 
John  Hockaday,  deceased,' '  a  purchaser  under  the  patentee  must  look 
at  his  peril  to  see  whether  John  Hockaday's  executor  had  the  requisite 
power  to  assign  the  warrant.     Bonner  o.  Ware,  465. 

4.  A  call  "  up  the  creek,"  in  a  patent,  means  ordinarily  to  run  with  the 

creek.    Buckley  v.  Blackwell,  508. 

PAUPERS— 
1.  Under  the  act  of  January  29, 1834,  to  provide  for  the  safe  keeping  of  idiots, 
etc.,  a  county  can  not  be  charged  with  the  maintenance  »f  an  idiot,  luna- 
tic, or  insane  pauper,  until  after  the  appointment  of  a  guardian  by  tho 
court  of  common  pleaa.    Brimfield  Township  v.  Portage  Co.  283. 
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2.  Whero  a  woman  whose  husband  is  able  to  support  her  is  driven  from  her 
home  by  his  cruelty,  and  becomes  a  county  or  township  charge,  the 
money  expended  for  her  support  may  be  recovered  of  the  husband  at 
the  suit  of  the  party  making  the  advances.  Howard  «.  Whetstone 
Township,  365. 

8.  An  action  can  not  be  maintained  by  one  township  againat  another  for 
expenses  incurred  in  furnishing  permanent  relief  to  a  pauper  of  the 
latter,  unless  an  effort  has  been  made  to  remove  the  pauper  to  his  own 
township,  or  some  excuse  be  given  for  not  doing  so.  Millcreek  Town- 
ship V.  Miami  Township,  375. 

PERJURY— 
In  a  trial  before  a  justice  of  the  peace,  if  the  plaintiff  offer  himself  as  a 
witness,  is  sworn,  and  testifies  falsely,  perjury  may  be  assigned  on  the 
oath  thus  taken.    Montgomery  v.  State  of  Ohio,  220. 

PLEADING— 

1.  Under  the  plea  of  nul  iiel  record^  in  an  action  of  debt  on  a  judgment 

from  a  sister  state  against  two  defendants,  both  of  whom  appear  by  the 
record  to  have  been  served  with  process,  evidence  is  not  admissible  to 
show  that  one  of  the  defendants  was  not  in  fact  served.  Bennet «. 
Morley,  100. 

2.  An  issue  in  fact  and  in  law  can  not  be  taken  at  the  same  time  to  the 

same  count  or  plea.    Stocking  v,  Burnett,  137. 
8.  In  a  capias  ad  respondendum^  the  insertion  of  the  mere  initial  letters  of 

the  plaintiff^s  christian  name,  is  a  fatal  defect  in  the  description  of  the 

person.     Herf  &  Go.  v.  Sbulze,  263. 
4.  A  decree  of  dismissal  of  a  bill  of  foreclosure  is  no  bar  to  a  suit  on  the 

note.    Longworth  v.  Flagg,  300. 
6.  Matters  of  defense  arising  after  plea  filed  can  only  be  taken  advantage 

of  by  plea  puis  darrein  continuance'     lb. 

6.  Under  the  act  of  February  26,  1840,  for  the  collection  of  claims  against 

steamboats,  etc.,  a  suit  may  be  brought  against  any  steamboat  or  other 
water-craft  by  its  name.    Steamboat  Monarch  v,  Findley,  384. 

7.  If  a  plaintiff  after  demurrer  to  a  plea  in  bar  overruled  in  the  common 

pleas,  takes  issue  upon  it  on  leave,  he  can  not  afterward,  on  error  to  the 
Supreme  Court,  question  the  validity  of  the  plea.    Mitchell  v.  MoCabOi 
405. 
•^      8.  After  the  death  of  an  ostensihU  partner,  a  surviving  dormant  partner 
may  sue  alone  «pon  a  partnership  contract    Beach  v,  Hayward,  465. 

POOR— 

See  Paupers. 

POSSESSION— 

One  in  possession  claiming  title  derived  with  warranty  from  an  entry 
and  survey,  not  patented,  has  an  estate  that  may  be  sold  on  execution. 
Jackson  v.  Williams,  69j  S.  P.,  Miner  v.  Wallace,  408. 
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PRACTICE— 

1.  The  docket  of  a  court  is  no  part  of  its  records.  Therefore,  where  a  no- 
tice of  appeal  was  marked  by  the  court  on  the  docket,  but  was  not  car- 
ried into  the  journals,  the  appeal  will  be  quashed,  nor  can  the  omission 
be  cured  by  a  nunc  pro  tune  order  at  a  subsequent  term.  Moore  v. 
Brown,  197. 

8.  Where  A  nunc  pro  tunc  judgment  is  entered  in  0.  P.  at  July  term,  to 
take  effect  at  the  April  term  preceding,  an  appeal  bond  filed  within 
thirty  days  after  the  July  term,  is  not  within  time.  Landon  v,  Beid, 
202. 

8.  Where  several  defendants  are  put  upon  trial  at  the  same  time  under  the 
same  indictment,  the  prosecuting  attorney  has  but  two  peremptory 
challenges.    Mahan  and  others  v.  State  of  Ohio,  232. 

4.  "  In  or  about  the  sum  of  $4,930,''  in  an  affidavit  to  hold  to  bail,  is  not 
sufficiently  certain.    Herf  &  Co.  v,  Shulze,  263. 

6.  The  amount  sworn  to  must  be  indorsed  on  the  writ.    lb, 

6.  The  Supreme  Court  do  not  allow  the  writ  of  certiorari  before  a  final  dis- 

position of  the  cause  in  the  court  below.    lb. 

7.  Hatters  of  defense  arising  after  plea  filed,  can  only  be  taken  advantage 

of  by  plea  jpuis  darrein  coniinuanec.    Longworth  v.  Flagg,  300. 

8.  Demises,  except  by  persons  holding  a  present  interest,  will  be  struck  out 

of  a  declaration  in  ejectment,  on  motion.    Eggleston  v,  Bradford,  312. 

9.  The  oath  of  a  party  is  not  admissible  to  prove  the  service  of  notice  to  take 

depositions.    Lockwood  v.  Adams,  397. 

10.  If  a  plaintiff  after  demurrer  to  a  plea  in  bar  overruled  in  the  common 

pleas,  takes  issue  upon  it  on  leave,  he  can  not  afterward,  on  error  to 
the  Supreme  Court,  question  the  validity  of  the  plea.  Mitchell «.  Mo- 
Cabe,  406. 

11.  An  objection  not  Xsiken  on  the  circuit  will  not  be  considered  by  the 

court  in  Dank.    Perkins  v.  Dibble,  433. 

12.  The  chancellor  at  the  hearing  may  sua  eponU  dismiss  a  bill  for  multi- 

fariousness.   State  of  Ohio  v.  Ellis  and  others,  466. 
PRINCIPAL  AND  AGENT— 
Letters  of  attorney  from  an  infant,  conveying  no  present  interest  to  the 

principal,  are  absolutely  null.    Lawrence  v.  McArter,  37. 
PRINCIPAL  AND  SURETY— 

1.  The  oath  of  office  is  a  mere  ministerial  act,  and  the  omission  to  take  it  by 

the  principal  in  an  official  bond  will  not  release  the  sureties.  State  of 
Ohio  V,  Pindley,  61. 

2.  Where  the  indemnity  of  a  debtor  is  lost  by  the  act  of  the  creditor, 

the  collection  of  the  debt  will  not  be  enforced.  Pindlay's  Ex'rs  v. 
Bank  United  States,  69. 

3.  The  act  of  1838,  to  abolish  imprisonment  for  debt,  operates  to  discharge 

a  debtor  confined  on  the  prison  limits  before  the  act  took  effect,  and  the 
debtor  may  go  at  large  without  making  his  sureties  liable  on  their  bond. 
Parker  v.  Sterling  and  Sergeant,  357. 

4.  Where,  in  a  county  treasurer's  bond,  the  name  of  the  treasurer  is  recited 

Yol.  X— 32 
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in  the  body  of  it,  but  be  neither  signs  nor  seals  it,  bis  sureties  who  do 
execute  it  are  liable.    State  of  Ohio  v.  Bowman,  446. 

6.  An  appeal  bond  is  good  against  sureties,  though  not  executed  by  the  ap- 
pellant,   lb. 

6.  In  a  joint  suit  on  a  note  against  several  defendants,  one  of  them  can  not 
set  up  as  a  defense  at  law  that  he  was  a  surety  and  the  principal  gave 
time  for  payment.  His  remedy  is  in  equity.  Parrington  v.  Galloway 
and  others,  543. 

PBOMISSORY  NOTES— 

See  Bills  of  Exchange  and  Promissort  Notes. 
QUO  WARRANTO— 

1.  The  Judges  of  the  Supreme  Court  in  their  private  capacity  have  no 
power  to  direct  proceedings  in  the  nature  of  a  quo  warranto.  Ohio 
Railroad  Co.  v.  State  of  Ohio,  360. 
3.  The  prosecutor  in  a  quo  warranto  may  disclose  in  bis  infbrmation  the 
specific  grounds  of  forfeiture,  or  he  may  charge  the  defendant  gener* 
ally  with  usurping  certain  franchises.  In  tbe  latter  case  the  plea  de- 
nies the  allegations  and  sets  forth  the  authority  under  whicb  the  fran- 
chises are  used.  The  replication  may  then  bring  forward  the  specific 
acts  on  which  tbe  prosecutor  relies  as  working  tbe  forfeiture,  which 
may  be  denied  or  demurred  to  in  tbe  rejoinder.  State  of  Ohio  o. 
Commercial  Bank  et  al.  635. 

RECEIPT— 

See  Forgery. 
REDEMPTION— 

After  a  sale  under  a  deed  of  trust  tbe  grantor  has  no  right  to  redeem  with- 
ou  t  showing  extrinsic  circumstances  of  equity.    Turner  v.  Johnson,  204. 
RENT— 

See  Landlord  and  Tenant. 
REPLEVIN— 
Under  tbe  plea  of  iwn  deiinei  in  replevin,  tbe  defendant  may  show,  that 
he  holds  the  property  in  dispute  by  virtue  of  a  levy  on  execution 
against  a  third  person,  made  by  himself  as  constable.    Oaks  v.  tVyatt, 
344. 
SET-OFF— 

1.  In  a  civil  action  by  tbe  state  tbe  defendant  may  set  off  a  debt  due  to  him 

from  tbe  state.     State  of  Ohio  v.  Franklin  Bank  of  Columbus,  91 

2.  In  an  action  by  a  surviving  dormant  partner,  tbe  defendant  may  set  off 

a  debt  due  from  the  firm.    Beach  v.  Hay  ward,  455. 
SHERIFF— 

1.  A  sheriff  can  not  be  amerced  for  not  executing  a  ea.  aa,  from  another 
county,  unless  the  indorsement  ^  funds  deposited,"  etc.,  is  made  upon 
the  writ,  nor  can  a  tender  of  his  fees  be  substituted  in  the  place  of  such 
indorsement.    Duncan  v.  Drakely,  45. 
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2.  The  omitting  to  give  a  bond  by  a  sheriff  as  collector,  in  1806|  -will  not 
operate  to  defeat  a  sale  made  by  him  for  delinquent  taxes.    Sheldon  v, 
Coates,  278. 
STAGE  OWNERS— 

1.  Proprietors  of  stage-ooaches  are  common  carriers,  and  their  liabilities 

can  not  be  limited  by  actual  notice  to  a  trayeler  that  his  baggage  is  at 
his  own  risk.    Jones  v.  Yoorhees,  145. 

2.  A  watch  is  a  part  of  a  traveler's  baggage  and  his  trunk  is  a  proper  place 

to  carry  it  in.    lb. 
STATUTES— 

1.  Statutes  in  pari  materia  shall  stand  together,  and  both  have  effect  if  pos- 

sible; for  the  law  does  not  favor  repeals  by  implication.  Bodge  v. 
Gridley,  173. 

2.  Where  a  statute  exempted  forever  certain  lands  of  the  Athens  University 

from  taxation,  and  the  same  lands  were  afterward  sold  by  the  univer- 
sity, a  subsequent  statute  authorizing  a  tax  to  be  levied  on  the  lands, 
is  not  a  violation  of  that  clause  in  the  constitution  of  the  United 
States  which  prohibits  a  state  from  passing  any  law  impairing  the  obli- 
gation of  contracts.  Armstrong  and  others  v.  Treasurer  of  Athens 
County,  235.  * 

8.  The  act  of  Congress  of  May  26,  1836,  to  give  effect  to  patents  for  public 
lands,  vests  the  title  in  the  heir  or  assignee  of  a  deceased  patentee. 
Sullivant  and  others  v.  Weaver  and  others,  275. 
4.  The  act  of  1838  to  abolish  imprisonment  for  debt;  operates  to  discharge 
a  debtor  confined  on  the  prison  limits  before  the  act  took  effect.    The 
act  affects  the  remedy,  not  the  contract.    Parker  v.  Sterling  and  Sar- 
geant,  357. 
fi.  The  act  of  February  26,  1840,  for  the  collection  of  claims  against  steam- 
boats, etc.,  is  prospective  in  its  operation  and  does  not  embrace  debts 
contracted  before  its  passage.    Steamboat  Monarch  v.  Findley,  384. 
SUNDAY—     . 

See  TsifBER. 
SURETY— 

See  Pbikcipal  ahp  Subxtt. 
SURVEY— 

See  Entbt  akd  Subvet. 
TAX— 

1.  Under  the  act  of  1831,  to  tax  banks,  etc.,  the  state  is  entitled  to  five  per 

cent,  upon  dividends  subsequent  to  the  first  of  April  of  that  year,  re- 
gardless of  the  time  when  the  profit  so  divided  accrued.  State  of  Ohio 
V.  Franklin  Bank  of  Columbus,  91. 

2.  Under  the  act  of  1822,  a  sale  for  taxes  must  be  made  on  the  day  specified 

in  the  advertisement,  or  if  made  on  a  subsequent  day,  the  reason  for  it 
must  appear  in  the  auditor's  return.  Wilkins'  Heirs  v.  Huse  and  an- 
other, 139. 
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TAXr^Coniinued. 
8.  One  in  possession  of  lands  claiming  title,  and  in  whose  name  it  is  listed 
for  taxation,  acquires  no  additional  interest  by  sufferijig  the  land  to  be 
sold  for  taxes  and  purchasing  the  same  himself.    Douglas  «.  Danger- 
field,  162. 

4.  An  ordinance  of  the  city  council  requiring  the  mayor  to  enforce  the  col- 

lection of  a  special  tax  by  suit,  in  the  nature  of  an  action  of  debt,  does 
not  violate  the  city  charter,  or  the  general  law  of  the  land.  Clncm- 
nati  V,  Gwynne,  192. 

5.  Where  a  statute  exempted  forever  certain  lands  of  the  Athens  University 

from  taxation,  and  the  same  lands  were  afterward  sold  by  the  univer- 
sity, a  subsequent  statute  authorizing  a  tax  to  be  levied  on  the  lands, 
is  not  a  violation  of  that  clause  in  the  constitution  of  the  United 
States  which  prohibits  a  state  ftrom  passing  any  laws  impairing  the  obli- 
gation of  contracts.  Armstrong  and  others  v>  Treasurer  of  Athena 
County,  235. 

6.  A  certificate  of  the  sale  of  land  for  taxes  under  the  act  of  1804^  signed 

by  the  sheriff  as  collector,  and  not  as  sheriff,  is  good.  Sheldon  v, 
Coates,  278. 

7.  The  omitting  to  give  a  bond  by  a  sheriff  as  collector,  in  1805,  will  not 

operate  to  defeat  a  sale  made  by  bim  for  delinquent  taxes.    lb. 

8.  Sworn  copies  from  the  records  of  a  county  auditor  are  competent  evi- 

dence,   lb. 

9.  In  entering  lands  for  taxation  under  the  act  of  1826  the  quantity  in 

each  lot  must  be  particularly  set  forth.    Perkins  v.  Dibble,  433. 
TBNDBRr- 
Where  a  note  payable  in  specific  articles  falls  due  on  Sunday,  a  tender  on 
the  Monday  following  is  good.    Barrett  v.  Allen,  426. 
TIME— 
Time,  in  cases  of  demand  and  notice  on  promissory  notes,  is  reckoned  by 
calendar  months.    McMurchey  v.  Bobinson,  496. 

TOLL— 

See  DovsB  Bbidos. 

TOWN— 

See  CiTT. 
TOWN  ORDINANCES- 

See  CiTT 
TRUST— 

1.  Where  an  estate  is  devised  to  certain  trustees  and  their  successors,  the 
'  limitation  over  to  the  successors  is  void.    Miles  v,  Fisher,  I. 

2.  After  a  sale  under  h  deed  of  trust,  the  grantor  has  no  right  to  redeem 

without  showing  extrinsic  circumstances  of  equity.  Turner  v.  John- 
son and  others,  204. 

3.  A  fraudulent  grantee  who  hns  conveyed  or  restored  the  property  at  the 

time  the  bill  filed,  is  not  liable  as  a  trustee  to  creditors.  Swift  v.  Hold- 
ridge,  230. 
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Twist-— Continued, 
4.  A  convoyance  by  a  wife  to  her  hasband,  through  a  trustee,  obtained  by 
undue  influence  on  the  part  of  the  husband,  is  void.  Wilson  v.  Ball 
and  others,  250. 
6.  A' partner  who  takes  on  himself  the  entire  control  of  the  business  of  the 
firm,  is  chargeable,  as  a  trustee,  with  the  ordinary  profits  of  the  busi- 
ness he  undertakes  to  conduct,  and  it  lies  on  him  to  explain  by  proof 
the  causes  of  his  failure  to  make  ordinary  profits.  Stidger  and  wife  v. 
Bey n olds,  361. 

TUENPIKB— 

1.  Where,  under  the  charter  of  a  turnpike  company,  damages  are  assessed 

for  injuries  done  to  the  land  over  which  the  road  passes,  the  owner  of 
the  land  can  not  afterward  sue  one  employed  to  make  the  road,  for  cut- 
ting the  timber  within  the  lines  of  the  road  into  cord-wood,  and  selling 
it.     Prather  v.  Ellison,  396. 

2.  Under  the  act  of  February  8,  1826,  for  the  regulation  of  turnpike  com- 

panies, an  execution  can  not  be  levied  upon  the  right  of  the  company 
to  take  toll  unless  notice  has  first  been  given,  according  to  the  provisions 
of  the  act,  to  some  receiver  of  tolls  on  the  road.  Seymour  v.  Mil.  and 
Chil.  Turnpike  Co.  476. 

USUBY— 

An  agreement  to  pay  five  per  cent,  as  collection  fees,  in  addition  to  the 
legal  interest  for  money  loaned,  is  against  public  policy  and  void. 
State  of  Ohio  v,  Taylor  and  others,  378. 
VENDOB  AND  PUBCHASERr- 

1.  One  executor  can  not  purchase  at  a  sale  by  his  co-executors.    Mitchell  v. 

Dunlap,  117. 

2.  Where  a  vendee  seeks  to  rescind  for  want  of  title  in  the  vendor,  he  must 

restore  to  the  vendor  all  he  received,  and  place  him  back  in  his  original 
situation.    Brown  t».  Witter,  142. 

3.  A  vendor,  where  the  vendee  is  content  with  the  title,  can  not  object  to  a 

specific  performance,  on  the  ground  that  a  trustee  of  the  bare  legal 
title  attendant  on  the  inheritance,  is  not  a  party.  Hyde  and  Brown  «« 
Kelley  and  others,  215. 

4.  The  memorandum  required  by  section  5  of  the  statute  of  frauds  is  not 

valid  unless  the  name  of  the  party  to  be  charged  appear  somewhere  on 
the  instrument.    Anderson  v,  Harold,  399. 
6.  The  plea  of  a  6o»a  ^/icfe  purchaser  without  notice  is  no  defense  against  a 
legal  title.    Larrowe  v.  Beam,  498.  , 

WABBANTY—  [ 

See  Covenant. 
WILL— 

1.  Where  an  estate  is  devised  to  certain  trustees  and  their  successors,  the 

limitation  over  to  the  successors  is  void.    Miles  v,  Fisher,  1. 

2.  In  a  limitation  by  will  to  A.,  B.,  and  C,  and  to  the  survivors,  to  hold  as 

joint  tenants,  and  not  as  tenants  in  common  upon  trusts,  the  grantees 
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take  at  law  an  estate  for  life  with  a  remainder  for  life  daring  the  life 
of  the  sarviTors  and  survivor,  leaving  the  remainder  in  fee  to  descend 
to  the  heir.  Daring  the  life  of  such  trustees,  or  the  survivors  or  sur- 
vivor, the  heir  can  not  maintain  ejectment.    Ih. 

3.  In  a  devise—"  to  my  four  sons  or  the  survivors  of  them,  and  their  heirs 

and  assigns,  to  he  equally  divided  among  them,  when  the  youngest  at- 
tains the  age  of  twenty-one  years'' — cross  remainders  are  not  raised,  but 
each  takes  a  fee.    Lawrence  v,  McArter,  37. 

4.  "  I  give  and  bequeath  to  my  wite  Mary  all  the  amount  of  moneys  and 

interest  that  may  be  recovered  of  and  from  Dr.  Kirker,  for  the  pur- 
chase of  the  Penrose  estate,  to  her  and  her  assigns,"  is  a  specific  legacy, 
and  the  receipt  of  the  money  by  the  testator  is  an  ademption  of  it. 
Gilbreath  and  wife  v.  Winter's  Bx'rs,  64. 

5.  A  will  made  in  another  state,  valid  in  the  place  where  made,  but  not  in 

the  forms  required  by  the  laws  of  Ohio,  passes  no  property  in  Ohio, 
under  the  act  of  1831;  aliier  under  the  acts  of  1805  and  1840.  Meeee 
and  wife  v.  Keefe  and  others,  362. 

6.  Where  a  will  is  set  aside  at  the  instance  of  one  heir  who  is  within  the 

saving  clause  of  the  act  of  limitations  it  is  wholly  annulled  and  the 
entire  estate  is  distributed.    lb. 

7.  Under  the  act  of  1824  a  nuncupative  will  is  valid  to  pass  real  estate. 

Gillis  and  wife  v.  Weller,  462. 
WITNESS— 

1.  One  who  believes  in  the  existence  of  God,  and  that  an  oath  is  binding  on 

the  conscience,  is  a  competent  witness,  though  he  does  not  believe  in  a 
future  state  of  rewards  and  punishments.    Brock  v,  Milligan,  121. 

2.  In  an  action  for  the  loss  of  a  steamboat  by  the  owners  against  the  in- 

surers, the  pilot  at  the  wheel  is  a  competent  witness  to  prc^ve  the  loss. 
Vairin  v.  Canal  Ins.  Go.  223. 

3.  A  witness  is  not  bound  to  answer  any  question  that  will  criminate  him- 

self.   Warner  v,  Lucas,  336. 

4.  Although  in  such  case  the  witness  is  his  own  judge,  yet  he  is  liable  to  an 

action  if  his  refusal  to  testify  be  willful  and  his  excuse  false.    lb. 
6.  Jurors  are  not  competent  witnesses  to  impeach  their  own  verdict.   Hulet 
V.  Bamett,  469. 
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